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GOVERNMENT OF PUERTO RICO 

PUBLIC SERVICE REGULATORY BOARD 

PUERTO RICO ENERGY BUREAU 

 

IN RE:  

 

REQUEST FOR PROPOSALS FOR 

TEMPORARY EMERGENCY 

GENERATION 

 

CASE NO.:  

NEPR-AP-2019-0001 

 

SUBJECT:    

Request for Confidential Designation and 

Treatment 

 

MEMORANDUM OF LAW REQUESTING CONFIDENTIAL TREATMENT FOR 

CERTAIN EXHIBITS ATTACHED TO THE SUPPLEMENT TO NOTIFICATION  

AND URGENT REQUEST FOR APPROVAL OF REQUEST FOR PROPOSALS  

FOR TEMPORARY EMERGENCY GENERATION 

 

TO THE HONORABLE PUERTO RICO ENERGY BUREAU: 

COMES NOW the Puerto Rico Electric Power Authority through the undersigned legal 

representation and respectfully sets forth and pray: 

I. INTRODUCTION 

On February 25, 2020, PREPA1 submitted the Supplement to Notification and Urgent 

Request for Approval of Request for Proposals for Temporary Emergency Generation (the 

“Supplemental Submittal”).  The Supplemental Submittal provides the Energy Bureau with 

additional information in support to the Request for Approval.  The Supplemental Submittal 

includes several exhibits.  Exhibit A to the Supplemental Submittal was submitted under seal and 

Exhibit D was filed in a redacted version. In compliance with the (i) Regulation on Adjudicative, 

Notice of Noncompliance, Rate Review and Investigation Proceedings, the (ii) Resolution entered 

in case CEPR-MI-2016-0009, In Re: Policy on Management of Confidential Information in 

Procedures Before the Commission and the (iii) Joint Regulation, PREPA herein submits a 

 
1 Capitalized terms not defined herein shall have the meanings ascribed to them in the Request for Approval and the 

Memorandum for Confidentiality. 
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memorandum of law further explaining the legal basis in support of its argument that Exhibit A 

and the redacted portions of Exhibit D should be designated as confidential and kept under seal. 

II. REQUEST FOR CONFIDENTIAL DESIGNATION AND TREATMENT 

a. Draft Lease Agreement 

The draft Lease and Operating Agreement relating to the emergency, lease and operation 

of dispatchable [renewable energy] generation and battery energy storage technology, located at 

[●] Puerto Rico as part of PREPA’s Temporary Generation Program (the “Draft Lease 

Agreement”) was submitted as exhibit A to the Supplemental Submittal.  Exhibit A of the 

Supplemental Submittal is very similar to the draft lease agreement attached to the Request for 

Approval as Exhibit B. The Draft Lease Agreement contains PREPA’s proprietary information, 

includes trade secrets and its part of an ongoing procurement process under Joint Regulation 8815.   

In the Memorandum for Confidentiality, PREPA argued that exhibit B of the Request for 

Approval was confidential.  Since both the Draft Lease Agreement and exhibit B of the Request 

for Approval are almost similar, PREPA herein incorporates and restates the arguments made in 

the Memorandum in support to the request for confidential treatment of Exhibit B for the Request 

for Approval and requests the Energy Bureau to  grant confidential designation to the Draft Lease 

Agreement.  

b. Generation Directorate Report  

The Puerto Rico Power Authority Generation Directorate Costa Sur Recovery Project Rev. 

2/21/2020 (the “Generation Directorate Report”) was submitted as Exhibit D to the Supplemental 

Submittal. The Generation Directorate Report was filed in a redacted version to maintain the 

confidentiality of PREPA’s critical energy infrastructure information (CEII). 
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Federal and Puerto Rico law and Energy Bureau orders contain multiple provisions and 

recognitions of CEII and other grounds for confidentiality designations.  PREPA has made the 

Confidentiality designations in Section II of this Motion based on its careful assessment of the 

contents of the materials. 

Federal law and Puerto Rico law protect the confidentiality of CEII, the public disclosure 

of which may pose a security threat in that the information could be useful to a person or group in 

planning an attack on critical infrastructure.  See, e.g., 18 C.F.R. § 388.113, as amended by Federal 

Energy Regulatory Commission (FERC) Order No. 683, “Critical Energy Infrastructure 

Information” (issued September 21, 2006); “USA Patriot Act of 2001”, § 1016, creating the 

“Critical Infrastructures Protection Act of 2001”, including 42 U.S.C. § 5195c(e) (defining 

“Critical infrastructure”). 

Under the Critical Infrastructures Protection Act of 2001, the term “critical infrastructure” 

means “systems and assets, whether physical or virtual, so vital to the United States that the 

incapacity or destruction of such systems and assets would have a debilitating impact on security, 

national economic security, national public health or safety, or any combination of those matters.”  

42 U.S.C. § 5195c(e).  

In 2006, FERC Order no. 683 amended the regulations for gaining access to CEII and 

simplified procedures for obtaining access to CEII without increasing vulnerability of the energy 

infrastructure and ensuring that access to CEII does not facilitate acts of terrorism. 

A utility is not required to obtain FERC or other federal government approval in order to 

designate information as CEII.  For example, information required by FERC’s Annual 

Transmission Planning and Evaluation Report, Form No. 715, (“FERC No. 715”), is de facto 

considered CEII and is automatically afforded the heightened protections.   FERC No. 715 requires 
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that any transmitting utility that operates integrated (non-radial) transmission facilities at or above 

100 kV must annually submit information including but not limited to: Power Flow Base Cases, 

Transmitting Utility Maps and Diagrams, Transmission Planning Reliability Criteria, 

Transmission Planning Assessment Practices, and Evaluation of Transmission System 

Performance.  Any utility that submits the required transmission information pursuant to FERC 

No. 715 does so with the knowledge that, as stated in the Form’s Instructions, FERC “considers 

the information collected by this report to be Critical Energy Infrastructure Information (CEII) and 

will treat it as such.”  See also 18 C.F.R. § 141.300(d) relating to the Form and CEII. 

PREPA further states that mainland regulators typically do not require a utility that 

designates material as CEII to follow any process before the federal government in order to make 

or support such a designation, and, further, that the regulator, in its informed discretion, can 

establish limits on how information that it considers CEII can be accessed. 

The Energy Bureau, on numerous occasions in prior dockets has accepted PREPA’s 

designations of material as CEII, recognizing that both federal law and Puerto Rico law support 

such designations when applicable. 

The Generation Directorate Report contains CEII.   PREPA requests the Energy Bureau 

to grant confidential designation to the redacted portions of the Generation Directorate Report and 

to maintain said portions under seal with the Energy Bureau. 

III. CONCLUSION 

Wherefore, PREPA respectfully requests the Energy Bureau to find that exhibits A and D 

of the Supplemental Submittal contain trade secrets and CEII information, determine that said 

exhibits are confidential and also, to keep said exhibits under seal.  

 RESPECTFULLY SUBMITTED. 
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 In San Juan, Puerto Rico, this 25th day of February 2020. 

 

/s Katiuska Bolaños 

Katiuska Bolaños 

kbolanos@diazvaz.law 

TSPR 18888 

 

DÍAZ & VÁZQUEZ LAW FIRM, P.S.C.  

290 Jesús T. Piñero Ave. 

Scotiabank Tower, Suite 11-E 

San Juan, PR  00918 

PO Box 11689 

San Juan, PR  00922-1689 

Tel. (787) 395-7133 

Fax. (787) 497-9664 

mailto:kbolanos@diazvaz.law


 

Exhibit A of the Supplemental Submittal 

[This exhibit has been submitted under seal.] 



Exhibit D of the Supplement Submittal 

[This exhibit has been submitted in a redacted version.] 
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