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GOBIERNO DE PUERTO RICO 
JUNTA REGLAMENTADORA DE SERVICIO PÚBLICO  

NEGOCIADO DE ENERGÍA DE PUERTO RICO 
 

 
IN RE:  
 
SOLICITUD DE PROPUESTAS PARA 
GENERACION TEMPORERA DE 
EMERGENCIA  

 
CASE NUM.:  
NEPR-AP-2020-0001 
 
SUBJECT:    
Reporte de Estatus y Progreso 
 

 
MOCIÓN INFORMATIVA Y EN CUMPLIMIENTO DE ORDEN  

 
AL HONORABLE NEGOCIADO DE ENERGÍA: 

COMPARECE la Autoridad de Energía Eléctrica de Puerto Rico a través de su 

representación legal y muy respetuosamente expone y solicita: 

La Autoridad de Energía Eléctrica de Puerto Rico (la “Autoridad), en cumplimiento con la 

Orden del 22 de mayo del 2020,1 presenta a el Negociado de Energía de la Junta Reglamentadora 

del Servicio Público (el “Negociado de Energía”) el reporte titulado Costa Sur Damage Assessment 

and Repairs Progress Status Report fechado de 30 de junio de 2020 (el “Reporte de Progreso”). 

Exhibit A. El Reporte de Progreso detalla las evaluaciones, reparaciones, compras y contrataciones 

relacionadas con la reparación de las unidades 5 y 6 de la Central Costa Sur.  Adjunto también se 

presentan ciertos contratos otorgados para continuar con las reparaciones de las unidades. Exhibit 

B. 

Por otro lado, durante el día de ayer, 29 de junio de 2020, el Negociado de Energía celebró 

una Conferencia Técnica pública en la cual se discutió la información y documentos que la 

Autoridad ha presentado al Negociado de Energía en relación con los esfuerzos para cumplir con 

 
1 Resolución y Orden del Negociado de Energía del 22 de mayo del 2020 (la “Orden del 22 de mayo”).  
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orden de coordinación de acuerdos con clientes para reducir la demanda energética. 2  Durante la 

Conferencia Técnica el Negociado de Energía le ordenó a la Autoridad ampliar los esfuerzos para 

lograr dichos acuerdos y además radicar, en un término de no más de quince (15) días, un informe 

más detallado y comprensivo sobre las diligencias realizadas y los resultados.  Según ordenado 

por el Negociado de Energía, la Autoridad debe identificar clientes comerciales e industriales de 

alto consumo que tengan la capacidad para suplir su propia generación y que, a su vez, pueden 

reducir su demanda de energía de la Autoridad durante eventos de necesidad, como por ejemplo 

la demanda pico de verano. Durante el día de hoy, oficiales de la Autoridad sostuvieron varias 

reuniones telefónicas con el fin de identificar y reforzar los esfuerzos para cumplir con la orden.  

El grupo de trabajo se expandió e incluye ahora oficiales del Directorado de Servicio al Cliente. 

Durante las reuniones se discutió como se podía identificar la información disponible o que fuese 

de fácil recolección para expandir los esfuerzos de identificar los clientes elegibles y su 

información de contacto para que la Autoridad pueda proceder con la próxima etapa que es 

comunicarse directamente con ellos. Durante las conferencias se identificaron, además, los datos 

necesarios que deben ser recolectados de otras áreas o directorados y las oficinas que pudiesen 

coordinar esfuerzos, como crear una base de datos comprensiva, que permita a la Autoridad hacer 

el acercamiento a clientes y conocer la viabilidad de la reducción de carga.   

POR TODO LO CUAL, se solicita respetuosamente al Negociado de Energía que tome 

nota de lo aquí informado.  

 
2 Moción en Cumplimiento de Orden y para Mostrar Causa del 19 de junio del 2020 (incluye relación de eventos 
sobre conversaciones con el grupo de las Pharmaceutical Industry Association (PIA) para obtener reducción de 
demanda); Moción en Parcial Cumplimiento de Orden del 25 de junio del 2020 (incluye un borrador de reglamento 
propuesto por la Asoc. de Industriales de Puerto Rico para control de demanda remunerado o incentivado); Segunda 
Moción en Cumplimiento de Orden del 25 de junio del 2020 (incluye un reporte detallado de cuentas asociadas a 
clientes industriales y comerciales).   
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 RESPETUOSAMENTE SOMETIDO.  

 En San Juan, Puerto Rico, este 30 de junio de 2020. 

 
 
/s Katiuska Bolaños 
Katiuska Bolaños 
kbolanos@diazvaz.law 
TSPR 18888 
 
DÍAZ & VÁZQUEZ LAW FIRM, P.S.C.  
290 Jesús T. Piñero Ave. 
Oriental Tower, Suite 1105 
San Juan, PR  00918 
Tel. (787) 395-7133 
Fax. (787) 497-9664 

mailto:kbolanos@diazvaz.law
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CERTIFICADO DE NOTIFICACIÓN 

Certifico que en el día de hoy he radicado esta moción utilizando el sistema electrónico de 
radicación del Negociado de Energía en la siguiente dirección: http://radicacion.energia.pr.gov y, 
además, que he enviado copia de cortesía vía correo electrónico a rstgo2@gmail.com; 
rolando@bufeteemmanuelli.com; jessica@bufete-emmanuelli.com; notificaciones@bufete-
emmanuelli.com; pedrosaade5@gmail.com; larroyo@earthjustice.org.  

En San Juan, Puerto Rico, a 30 de junio de 2020. 

 

s/ Katiuska Bolaños  
Katiuska Bolaños   

 

http://radicacion.energia.pr.gov/
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Exhibit A 
 

Costa Sur Damage Assessment and Repairs Progress Status Report 
June 30, 2020 
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Introduction
 PREPA is currently assessing the extent of the damages suffered in the Costa Sur power plant facility 
 The goal, if achievable, is to repair the most critical elements of the plant and place Unit 5 in commercial operations as soon as possible
 In addition, the Puerto Rico Energy Bureau (PREB) approved the commencement of assessment and repair activities for Unit 6
 This report outlines PREPA’s progress in its assessment, repairs, and procurement activities related to Costa Sur Unit 5 and Unit 6
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Program Overview
ScopeBudget Schedule

Approved Budget for Program $40,200,000

Forecasted Cost for Program $44,208,286

Balance Available for Program (Based on Invoices) $32,498,725

Unit 5

Budget Baseline $25,200,000

Amount Invoiced $7,701,275

Disbursements $424,830

PREPA Personnel (Time & Materials Expenses) TBD

Balance Available (Based on Invoices) $17,498,725

Unit 6

Estimated Cost (subject to baseline review) $19,008,286

Amount Invoiced TBD

Disbursements TBD

PREPA Personnel (Time & Materials Expenses) TBD

Balance Available (Based on Invoices) $19,008,286

Procurement

106
Total 

Procurements

$19.7M
Total Amount 

Contracts Awarded

28
Total Emergency 

Procurements

73.6%
% Total Procurements 

Completed

Unit 5 Unit 6

71
U5 Total 

Procurements

17
U5 Emergency 
Procurements

$17.5M
U5 Amount 

Contracts Awarded

97.2%
U5 % Procurements 

Completed

35
U6 Total 

Procurements

11
U6 Emergency 
Procurements

$2.2M
U6 Amount 

Contracts Awarded

25.7%
U6 % Procurements 

Completed

Unit 5 Unit 6

1/7/2020
Start Date

8/14/2020
U5 Start-Up Date

47.00%
Time Elapsed

63.00%
% Completion

210
Total 

Completed Tasks

69
Pending 

Tasks On-Track

77
Pending 

Tasks Delayed

71
Pending 

Tasks Overdue

2 2 4 5 2 2
11 9 9

22 17

32
23

10

44

75

45

23
31

18 13 8 5 1 1 2 0
0

20

40

60

80

Unit 5 Work Breakdown Baseline Tasks Due

Completed or Projected
Task Due

1 1 1 0 1 1 2 0 3

17 14 19 23

48
42

26
35

27

9 12 12
1 2 0 0 0 0 0 2 30

10
20
30
40
50
60

Unit 6 Work Breakdown Projected Task Due

5/22/2020
Start Date

10/21/2020
U6 Start-Up Date

19.11%
Time Elapsed

9.00%
% Completion

6
Total 

Completed Tasks

TBD
Pending 

Tasks On-Track

TBD
Pending 

Tasks Delayed

TBD
Pending 

Tasks Overdue

Unit 5 Unit 6

62
Workstreams 

Identified

21
Workstreams at

100% Completion

25
Workstreams 

Identified

1
Workstreams at

100% Completion

Weekly Headcount (Maximum)* 

149
PREPA’s Max Weekly 

Headcount

197
Contractor’s Max Weekly 

Headcount

346
Max Total 

Weekly Headcount 

Unit 5 Unit 6

149
PREPA’s Max Weekly Headcount  

(Assigned to Unit 5)

197
Contractor’s Max Weekly Headcount

(Assigned to Unit 5)

346
Total Max Headcount
(Assigned to Unit 5)

TBD
PREPA’s Max Weekly Headcount 

(Assigned to Unit 6)

TBD
Contractor’s Max Weekly Headcount

(Assigned to Unit 6)

TBD
Total Max Headcount
(Assigned to Unit 6)

* Note: Maximum weekly headcount based week starting on 6/22/2020
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Unit 5 Executive Summary

Budget Baseline $25,200,000

$7,701,275 
Total YTD Amount Invoiced

$17,498,725 
Balance Available 
(Based on Invoices)

2

69

In-Progress

Awarded

71
Total 

Procurements

$17.5M
Amount Contracts 

Awarded

17
Emergency 

Procurements

Scope and Metrics by Workstream Financials

$424,830
Total YTD Disbursements

Procurement Status

Management Notes:
 Completed Crossover Link Desuperheater workstream
 Main Control Room and Engineering Room repairs are at 90% completion
 Condenser Water Tank repairs is at 77% completion and is ahead of schedule 
 Based on current information, the Program is projecting a deficit of $4MM. PMO team is currently identifying 

areas of opportunity for cost reductions and seeking efficiencies to bring the program back to budget. There is a 
risk that the Program could have a budget deficit of 10%

56

6Budget

On-Budget

At-Risk

Over Budget

24

15

2

21

Schedule

On-Track
At-Risk
Overdue
Completed

62
Identified 

Workstreams

21
Workstreams at

100% Completion

0
Workstreams Added
(Since Last Report)

2 2 4 5
2 2

11 9 9

22
17

32

23

10

44

75

45

23

31

18
13

8
5

1 1 2 0
0

10

20

30

40

50

60

70

80 Baseline Tasks Due

Completed or Projected Task Due
This Week

Schedule Work Breakdown

Weekly Headcount (Based on week starting 6/22) 

Schedule Metrics

63.00%
% Completion

427
Total Scheduled Tasks

47.00%
Time Elapsed

210
YTD Tasks Completed

45
Tasks Due This Week

23
Tasks Due Next Week

69
Pending Tasks On-Track

77
Pending Tasks Delayed

71
Pending Tasks Overdue

130
Tasks Due in July

97.2%
% Procurements 

Completed

149
PREPA’s Max Weekly 

Headcount

197
Contractor’s Max Weekly 

Headcount

346
Max Total Weekly 

Headcount 

$17,460,201
Total Committed

(Based on Contract Awards)
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Unit 5 Project Summary by Workstream
ID Workstream Description Budget 

Baseline
Resources Assigned % 

Complete
Scheduled 

Start
Scheduled 

Finish
Status Tasks

Completed
Tasks

Pending

1 Exterior Inspection Boiler Units 5 &6 $83,170 Caribe GE International 
Energy 100.00% 1/8/2020 3/30/2020 Completed 3 0

2 Preliminary Structural Inspection Works Units 3,4, 5 and 6 $337,735 Caribe GE International 
Energy 100.00% 1/27/2020 1/31/2020 Completed 1 0

3 Initial Assessment High Energy Piping Post Seismic Event Units 5 
and 6 $22,540 Caribe GE International 

Energy 100.00% 1/27/2020 2/5/2020 Completed 1 0

4 Initial Lead Removal for Immediate Repair Works Units 3,4 and 5 $86,941 Enersys Engineering Corp. 100.00% 2/3/2020 3/25/2020 Completed 1 0

5 Immediate Repair Works for Safety and Continuing Inspection Works 
Units 3, 4 , and 5 $0 Enersys Engineering Corp. 100.00% 2/7/2020 3/3/2020 Completed 1 0

6 Water and Fuel Tanks Condition Survey (20 tanks) $134,448 Heinsen Global 100.00% 2/11/2020 3/16/2020 Completed 1 0

7 Interior Inspection Work Boilers Units 5 and 6 $66,030 Caribe GE International 
Energy 100.00% 2/17/2020 4/7/2020 Completed 1 0

8 Condition Survey and Testing for Concrete Pedestals for Power 
Turbine and Generator Units 5 and 6 $55,160 Heinsen Global 100.00% 3/6/2020 6/2/2020 Completed 1 0

9 Inspection and Condition Survey Water Tunnel Condensers 5 and 6 $83,100 Marine Diving 100.00% 3/9/2020 5/27/2020 Completed 4 0

10 Geotechnical Post Seismic Event Condition Survey $349,047 Earth Engineers, PSC 89.00% 3/12/2020 7/17/2020 At Risk 4 1

11 Project Management and Inspection Team for Rehabilitation Unit 5 $1,020,000 PREPA. Contractors 
(Various) 97.00% 1/7/2020 7/3/2020 On Track 0 1

Overarching Workstream Initiatives
Eng. & Technical Studies
U5 Structural Repairs
Condensate Water Tank Repairs

Aux. Equipment Repairs
Civil & Other Reconstruction
Emergency Declaration

Asbestos Removal & Disposing
Lead Removal Works
Boiler Unit 5 Works

Crossover Link Desuperheater 
Operational Test & Control Tasks
MPT Test and Repair Dikes 

Turbine Inspection & Repairs
Generator Inspection & Repairs
Other Works
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Unit 5 Project Summary by Workstream (Cont’d)
ID Workstream Description Budget 

Baseline
Resources Assigned % 

Complete
Scheduled 

Start
Scheduled 

Finish
Status Tasks

Completed
Tasks

Pending

12 Lead Removal Works for Units 1-6 (Phase 2, 3 and 4) $1,111,843 JR Industrial Contractors, 
PREPA 46.00% 3/30/2020 8/25/2020 At Risk 3 1

12A Asbestos Removal and Disposal Unit 5 $199,000 Caribe Hydroblasting 68.00% 3/23/2020 7/25/2020 At Risk 3 1

13 Structure Steel Repair Works Units 5 - phase 2 $1,367,075 General Electric Fieldcore 
(GEF) 62.00% 5/11/2020 7/30/2020 At Risk 3 1

14 Structure Steel Repair Works Units 5 - phase 3 & 4 $657,503 General Electric Fieldcore 
(GEF) 25.00% 5/11/2020 7/7/2020 On Track 0 1

15 Structure Steel Repair Works Units 1 and 2 phase 2 $286,669 General Electric Fieldcore 
(GEF) 0.00% 7/16/2020 9/1/2020 At Risk 0 1

16 Structure Steel Repair Works Units 3 and 4 - phase 2 and 3 $282,138 General Electric Fieldcore 
(GEF) 0.00% 7/16/2020 9/17/2020 At Risk 0 1

17 Structural Steel Repair Works Unit 6 - phase 2, 3 and 4 $1,406,615 General Electric Fieldcore 
(GEF) 0.00% 7/24/2020 9/17/2020 On Track 0 2

18 Boiler Unit 5 Interior Works $500,000 PREPA 53.00% 5/11/2020 7/1/2020 At Risk 27 32

19 Boiler Unit 5 Preparation (Boiler Wash & Others) $1,000,000 Induchem 100.00% 4/13/2020 4/29/2020 Completed 13 0

20 Temporary Connection Condensate Water Tanks 3 and 4 $220,800 Enersys Engineering Corp. 100.00% 4/15/2020 6/3/2020 Completed 1 0

22 Condensate Water Tank Design and Construction $750,000 Heinsen Global, RG 
Engineerinng, PREPA 77.00% 4/15/2020 7/26/2020 On Track 5 9

24 Demineralized Water Treatment Demi RO and Demi Resina $840,000 Enersys Engineering Corp., 
PREPA 90.00% 6/4/2020 6/29/2020 On Track 4 4

Overarching Workstream Initiatives
Eng. & Technical Studies
U5 Structural Repairs
Condensate Water Tank Repairs

Aux. Equipment Repairs
Civil & Other Reconstruction
Emergency Declaration

Asbestos Removal & Disposing
Lead Removal Works
Boiler Unit 5 Works

Crossover Link Desuperheater 
Operational Test & Control Tasks
MPT Test and Repair Dikes 

Turbine Inspection & Repairs
Generator Inspection & Repairs
Other Works
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Unit 5 Project Summary by Workstream (Cont’d)
ID Workstream Description Budget 

Baseline
Resources Assigned % 

Complete
Scheduled 

Start
Scheduled 

Finish
Status Tasks

Completed
Tasks

Pending

25 Existing 50 Ton Crane $78,492 Enersys Engineering Corp., 
Vital Energy 99.00% 4/22/2020 6/22/2020 Overdue 1 1

26 Civil and Interior Works at Unit 5 Control Room $180,000 ALL Contractors & Services 
Corp, PREPA 90.00% 5/11/2020 7/3/2020 On Track 1 1

27 Compressor Room Demolition and Reconstruction $58,515 ALL Contractors & Services 
Corp 50.00% 5/29/2020 7/31/2020 At Risk 0 1

28 Engineering Room Demolition and Reconstruction $0 ALL Contractors & Services 
Corp 90.00% 5/11/2020 7/3/2020 On Track 0 1

29 Civil Repair Work Shift Engineer Room $89,700 ALL Contractors & Services 
Corp 80.00% 5/11/2020 7/18/2020 On Track 0 1

30 Boilers Crossover links - Desuperheater Replacement $1,800,000 General Electric Fieldcore 
(GEF) 98.00% 4/20/2020 6/29/2020 On Track 55 4

31 Mechanical Inspection, Repair & Alignment (Fans and Pumps) $120,000 PREPA 41.00% 5/5/2020 8/7/2020 At Risk 38 84

32 Non Destructive Test on Steam piping Unit 5 $250,000 Alonso & Carus Iron Works 100.00% 5/18/2020 6/6/2020 Completed 1 0

33 Line Valves Overhaul $49,230 Ensysa 100.00% 4/27/2020 7/3/2020 Completed 9 0

34 Safety Valves Repair $0 PREPA 100.00% 1/7/2020 1/7/2020 Completed 1 0

36 New Overhead Crane $1,556,943 Master Link 100.00% 3/9/2020 5/30/2020 Completed 2 0

37 Boiler Insulation Activities $700,000 JR Industrial Contractors, 
PREPA 79.00% 6/1/2020 8/7/2020 On Track 0 2

Overarching Workstream Initiatives
Eng. & Technical Studies
U5 Structural Repairs
Condensate Water Tank Repairs

Aux. Equipment Repairs
Civil & Other Reconstruction
Emergency Declaration

Asbestos Removal & Disposing
Lead Removal Works
Boiler Unit 5 Works

Crossover Link Desuperheater 
Operational Test & Control Tasks
MPT Test and Repair Dikes 

Turbine Inspection & Repairs
Generator Inspection & Repairs
Other Works
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Unit 5 Project Summary by Workstream (Cont’d)
ID Workstream Description Budget 

Baseline
Resources Assigned % 

Complete
Scheduled 

Start
Scheduled 

Finish
Status Tasks

Completed
Tasks

Pending

38 Condenser Unit 5 Activities $180,000 PREPA, Induchem 18.00% 6/15/2020 7/24/2020 On Track 4 7

39 Condensate Recirculation Discharge Pipe (12 ft diameter) $900,000 Malnat 70.00% 5/11/2020 7/16/2020 On Track 0 1

41 Cargo Elevators $60,000 Vertech, Inc. 100.00% 4/8/2020 4/8/2020 Completed 1 0

42 Inspection on High Energy Supports (Pipe Hangers) $250,000 Contractor TBD 0.00% 7/11/2020 8/21/2020 On Track 0 2

43 Metering Station, Automation, TWI, Opacimeters 5-6, and Oil Flush 
Turbine U. 5 $1,812,000 LT Automation, PREPA 46.00% 5/16/2020 9/1/2020 At Risk 3 5

44 DCS Foxboro Inspection - Boilers $60,000 PREPA 0.00% 7/1/2020 7/22/2020 On Track 0 1

45 Mark VI Turbines Inspection $60,000 PREPA 0.00% 7/1/2020 7/22/2020 On Track 0 1

46 Trip Test Boilers and Turbine $6,000 PREPA 0.00% 7/22/2020 8/3/2020 On Track 0 1

47 Natural Gas System Activities $1,000,000 ALL Contractors & Services 
Corp, PREPA 29.00% 4/30/2020 8/10/2020 At Risk 1 3

49 Reestablish Potable Water System $12,000 PREPA 100.00% 4/25/2020 5/8/2020 Completed 1 0

50 Reestablish of Compressed Gases, Sulfuric Acid, CO2 and Caustic 
Soda System $12,000 Contractor TBD 0.00% 6/29/2020 6/30/2020 On Track 0 1

51 Blow off Pumps Test $6,000 PREPA 30.00% 6/15/2020 6/25/2020 On Track 0 1

Overarching Workstream Initiatives
Eng. & Technical Studies
U5 Structural Repairs
Condensate Water Tank Repairs

Aux. Equipment Repairs
Civil & Other Reconstruction
Emergency Declaration

Asbestos Removal & Disposing
Lead Removal Works
Boiler Unit 5 Works

Crossover Link Desuperheater 
Operational Test & Control Tasks
MPT Test and Repair Dikes 

Turbine Inspection & Repairs
Generator Inspection & Repairs
Other Works
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Unit 5 Project Summary by Workstream (Cont’d)
ID Workstream Description Budget 

Baseline
Resources Assigned % 

Complete
Scheduled 

Start
Scheduled 

Finish
Status Tasks

Completed
Tasks

Pending

52 Boiler Prestart-Up Jobs / Hyodrostatic Test $6,000 PREPA 0.00% 7/31/2020 8/13/2020 On Track 0 3

53 Temporary Laboratory Preparation and Commissioning Trailer $70,000 ALL Contractors & Services 
Corp 5.00% 6/22/2020 7/31/2020 Overdue 0 1

54 Temporary Office for Shift Engineer Trailer $147,650 ALL Contractors & Services 
Corp 100.00% 6/11/2020 6/22/2020 Completed 1 0

55 New Laboratory and Administration Building $2,400,000 Contractor TBD 0.00% 6/29/2020 9/19/2020 At Risk 0 1

56 Unit 5 Star Up and Commissioning Test $72,000 PREPA 0.00% 8/4/2020 8/14/2020 On Track 0 1

48 MPT 5 Secondary Containment repairs $38,783 5 Senses Solutions 75.00% 5/4/2020 6/27/2020 On Track 0 1

57 MPT 4 Secondary Containment repairs $17,480 5 Senses Solutions 0.00% 4/13/2020 6/19/2020 On Track 0 1

58 MPT 6 Secondary Containment repairs $29,550 5 Senses Solutions 0.00% 4/16/2020 6/5/2020 On Track 0 1

59 Mitigation of contaminated terrain switchyard 115kV, Autotransformer $20,000 5 Senses Solutions 100.00% 4/8/2020 6/5/2020 Completed 2 0

60 Structural Concrete Repairs Discharge Channel $1,750,950 Contractor TBD 0.00% 6/26/2020 11/27/2020 On Track 0 1

61 Generator Inspection and Repairs - PREPA 3.00% 5/16/2020 7/27/2020 At Risk 1 14

62 Turbine Inspection and Repairs - PREPA 52.00% 5/4/2020 7/24/2020 At Risk 6 18

Overarching Workstream Initiatives
Eng. & Technical Studies
U5 Structural Repairs
Condensate Water Tank Repairs

Aux. Equipment Repairs
Civil & Other Reconstruction
Emergency Declaration

Asbestos Removal & Disposing
Lead Removal Works
Boiler Unit 5 Works

Unit 5 Startup and Commissioning
Operational Test & Control Tasks
MPT Test and Repair Dikes 

Turbine Inspection & Repairs
Generator Inspection & Repairs
Other Works
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Unit 5 Project Summary by Workstream (Cont’d)
ID Workstream Description Budget 

Baseline
Resources Assigned % 

Complete
Scheduled 

Start
Scheduled 

Finish
Status Tasks

Completed
Tasks

Pending

63 Electrical Conservation Works - PREPA 80.00% 5/12/2020 7/23/2020 At Risk 3 2

64 Emergency Declaration $0 PREPA 100.00% 3/23/2020 3/23/2020 Completed 1 0

65 Scaffolding & Others $531,186 Brand, Contractor (Various) 100.00% 4/6/2020 5/29/2020 Completed 1 0

Total $25,184,292

Overarching Workstream Initiatives
Eng. & Technical Studies
U5 Structural Repairs
Condensate Water Tank Repairs

Aux. Equipment Repairs
Civil & Other Reconstruction
Emergency Declaration

Asbestos Removal & Disposing
Lead Removal Works
Boiler Unit 5 Works

Crossover Link Desuperheater 
Operational Test & Control Tasks
MPT Test and Repair Dikes 

Turbine Inspection & Repairs
Generator Inspection & Repairs
Other Works
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Unit 5 Procurement Plan - Pipeline
The following table outlines the procurements currently in the pipeline to support the Costa Sur U5 Assessment and Repairs project:

Procurement Description Procurement Type Est. 
Amount

Status Target Date Update

Structural Concrete Repairs to Outfall channel structure, ending 
segment Emergency Procurement $1,750,950 Planning Stage TBD

 Waiting for Geotechnical Results so PREPA 
may commenced with the design process

Temporary Mobile Water Treatment Plant Emergency Procurement $745,000 Evaluating RFP 
Responses TBD

 RFP will be executed to have a “plan B” in 
case there is an issue with the delivery of 
the new Multimedia Filters to the Existing 
Water Treatment Plant

Estimated Total $2,495,950
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Unit 5 Procurement Plan - Awarded
The following table outlines the procurements awarded with new or existing contracts to support Costa Sur Assessment & Repairs:

# Procurement Description Procurement Type* Cost Associated 
Workstream #

Contract # Contractor Name

1. Scaffolding Services Service Upon Request 
Agreement $300,000 65 84611 BRAND ENERGY INFRASTRUCTURE

2. Exterior mechanical inspection of the condition of the boilers Service Upon Request 
Agreement $83,170 1 83998 CARIBE GE INTERNATIONAL 

ENERGY

3. Preliminary Inspection and Steel Structural Elements for Boilers and Auxiliary 
Equipment (units 3-4)

Service Upon Request 
Agreement

$39,100
2 84002 CARIBE GE INTERNATIONAL 

ENERGY

4. Preliminary Inspection and Steel Structural Elements for Boilers and Auxiliary 
Equipment (units 5-6)

Service Upon Request 
Agreement 2 84002 CARIBE GE INTERNATIONAL 

ENERGY

5. More Detail Inspection, Structural Design Work for Repairs Units 5 and 6 (Before 
Put On Service).  Also, Structural Assessment Structures Units 1 and 2

Service Upon Request 
Agreement $298,635 2 84002 CARIBE GE INTERNATIONAL 

ENERGY

6. Preliminary Visual Inspection of Steam Piping and Equipment and Structural 
Supports.

Service Upon Request 
Agreement $22,540 3 84002 CARIBE GE INTERNATIONAL 

ENERGY

7. Interior mechanical inspection of the condition of the boilers Units 5 and 6 Service Upon Request 
Agreement $66,030 7 83998 CARIBE GE INTERNATIONAL 

ENERGY

8. Structural Elements Immediate Repair Work to Allow Additional Interior Inspection 
of the Boilers and Other Equipment of the CSPP

Service Upon Request 
Agreement $68,441 5 82470 ENERSYS ENGINEERING CORP

9. Lead Removal Services Service Upon Request 
Agreement $18,500 4 82470 ENERSYS ENGINEERING CORP

10. Structural Repair Works Old Condensate Water Tanks A-1-4, B-1-4 (Temporary 
Connection)

Service Upon Request 
Agreement $220,800 20 82470 ENERSYS ENGINEERING CORP

11. Old Water Condensate Tanks Interconnection Works to Unit 5 Demin Water 
Cycle System

Service Upon Request 
Agreement $153,000 24 82470 ENERSYS ENGINEERING CORP

* Note: Service Upon Request Agreements refers to agreements that PREPA has in place to be used in the event that a need arises from one of the plants within the specified scope. Cost associated 
with these contracts are only a fraction of the total contract amount.
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Unit 5 Procurement Plan – Awarded (Cont’d)
The following table outlines the procurements awarded with new or existing contracts to support Costa Sur Assessment & Repairs:

* Note: Service Upon Request Agreements refers to agreements that PREPA has in place to be used in the event that a need arises from one of the plants within the specified scope. Cost associated 
with these contracts are only a fraction of the total contract amount.

# Procurement Description Procurement Type* Cost Associated 
Workstream #

Contract # Contractor Name

12. Structural Repairs Cross Bracings Structure - Overhead Crane 1-6 Service Upon Request 
Agreement $78,492 25 82470 ENERSYS ENGINEERING CORP

13. Repair Works on Valves Unit 5 Service Upon Request 
Agreement $49,230 33 83581 ENGINEERING SYSTEMS SALES

14. Insulation Repair Works in Boiler 5 Service Upon Request 
Agreement $1,500,000 37 86283 J R INDUSTRIAL CONTRACTORS INC

15. Opacity Meter Upgrade Service Upon Request 
Agreement $66,971 43 83994 J.A. MERA INC.

16. Integration of Raw Water Pumps Controls into DCS Foxboro Service Upon Request 
Agreement $145,606 43 85590 LT AUTOMATION

17. Integration of Metering Station into DCS Service Upon Request 
Agreement $64,945 43 83009 LT AUTOMATION

18. Foxboro Controls Advantage Upgrade Service Upon Request 
Agreement $106,511 43 82159 LT AUTOMATION

19. Integration of Demineralizer Controls into DCS Service Upon Request 
Agreement TBD 43 84651 LT AUTOMATION / Scheinder

20. Repairs on fire protection systems Service Upon Request 
Agreement $115,000 65 84101 R G ENGINEERING INC

21. Cargo Elevators Repairs Service Upon Request 
Agreement $60,000 41 82412 VERTECH INC

22. MPT 4 Secondary Containment Repair Works Emergency 
Procurement $38,783.00 48 86581 5 SENSES SOLUTIONS LLC.

23. MPT 5 Secondary Containment Repair Works Emergency 
Procurement $17,480.00 57 86581 5 SENSES SOLUTIONS LLC.
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Unit 5 Procurement Plan – Awarded (Cont’d)
The following table outlines the procurements awarded with new or existing contracts to support Costa Sur Assessment & Repairs:

* Note: Service Upon Request Agreements refers to agreements that PREPA has in place to be used in the event that a need arises from one of the plants within the specified scope. Cost associated 
with these contracts are only a fraction of the total contract amount.

# Procurement Description Procurement Type* Cost Associated 
Workstream #

Contract # Contractor Name

24. MPT 6 Secondary Containment Repair Works (Incorporated in Unit 6) Emergency 
Procurement $0 58 86581 5 SENSES SOLUTIONS LLC.

25. Removal and Mitigation of Contaminated Soil Switchyard 115 kV Emergency 
Procurement $19,928 59 86716 5 SENSES SOLUTIONS LLC.

26. Natural Gas Line Pipe Structural Repair Works Emergency 
Procurement $908,000 47 86823 ALL CONTRACTORS SERVICES 

CORP

27. Temporary Laboratory Offices (Rental - 12 Months) Emergency 
Procurement $76,275 53 87245 ALL CONTRACTORS SERVICES 

CORP

28. Temporary Administrative Offices (Rental - 12 Months) Emergency 
Procurement $182,475 54 86552 ALL CONTRACTORS SERVICES 

CORP

29. Civil Works Control Room 5-6, Compressor Room, Shift Engineer Room Emergency 
Procurement $328,215 26-29 86553 ALL CONTRACTORS SERVICES 

CORP

30. NDT  Services Unit 5 Emergency 
Procurement $250,000 32 86678 ALONSO CARUS IRON WORKS INC

31. Asbestos Removal & Disposal Works Unit 5 Emergency 
Procurement $199,000 12A 86559 Caribe Hydroblasting

32. Lead Removal and Disposal Works - Structural Repairs Units 1-6 Emergency 
Procurement $1,111,843 12 86566 J R INDUSTRIAL CONTRACTORS INC

33. Condensate Recirculating Discharge Pipe Emergency 
Procurement $975,000 39 86664 MALNAT ASOCIADOS

34. Underwater Visual Inspection of the Tunnels Condenser 5 and 6 Emergency 
Procurement $83,100 9 86495 MARINE DIVING CONTRACTORS

35. Turbine-Generator Inspection Work Emergency 
Procurement $379,500 61,62 87153 MECHANICAL DYNAMICS 

ANALYSIS.3
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# Procurement Description Procurement Type* Cost Associated 
Workstream #

Contract # Contractor Name

36. Structural Repairs Condensate Tank 5 Emergency 
Procurement $345,468 22 86704 R G ENGINEERING INC

37. Structural Repairs Unit 1-5 Request for Quotes 
(RFQs) $2,593,385 13-17 86331 ALSTOM CARIBE INC

38. Provide post-earthquake geotechnical evaluation of the foundation support of the 
different structures in the facility

Request for Quotes 
(RFQs) $349,067 10 86125 EARTH ENGINEERS INC

39. Visual Inspection and Ultrasonic Inspect API 653 Request for Quotes 
(RFQs) $134,448 6 85840 Heisen Global Engineering (HGE)

40. Design Work - Structural Repairs Condensate Tank 5 & Old Water Condensate 
tanks

Request for Quotes 
(RFQs) $146,662 22 86344 Heisen Global Engineering (HGE)

41. Project Management and Data Analytics Support Other TBD 11 84276 ACUMENIAN

42. Project Management Services Other $53,500 11 84270 CPM

43. Project Management Support Other $50,000 11 85215 SCOTTMADDEN

44. January 8,2020 - Safety Inspection - $3,031 65 85336 ABACUS ARCHITECTURE PSC

45. Trailer for Costa Sur Repairs - $78,325 54 86814 ALL CONTRACTORS SERVICES 
CORP

46. Crane Rental of 150 tons and 230 feet - $148,000 TBD 82754 ALL CONTRACTORS SERVICES 
CORP

47. Superheater-Desuperheat Link Piping Installation U. 5 - $1,766,429 30 86214 ALSTOM CARIBE INC

Unit 5 Procurement Plan – Awarded (Cont’d)
The following table outlines the procurements awarded with new or existing contracts to support Costa Sur Assessment & Repairs:

* Note: Service Upon Request Agreements refers to agreements that PREPA has in place to be used in the event that a need arises from one of the plants within the specified scope. Cost associated 
with these contracts are only a fraction of the total contract amount.
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# Procurement Description Procurement Type* Cost Associated 
Workstream #

Contract # Contractor Name

48. Geotechnical studies for Costa Sur - $215,000 10 86920 EARTH ENGINEERS INC

49. Cable tray installation for switchgear equipment - $32,258 86961 ENGINEERING SERVICES

50. Lead Paint and Asbestos Sampling Analysis - $6,425 12, 12A 79564 Environmental Health & Safety Services

51. Condition Survey and Testing for Concrete Pedestals for Power Turbine and 
Generator Units , 5 and 6 - $55,160 8 85980 Heisen Global Engineering (HGE)

52. Structural engineering consulting - $210,000 86919 Heisen Global Engineering (HGE)

53. Water Treatment Tank 2 Cleaning - $120,000 19 85153 INDUCHEM SERVICES

54. Boiler Hydroblasting - $120,000 19 80903 INDUCHEM SERVICES

55. Condenser Tube Cleaning - $155,691 38 81017 INDUCHEM SERVICES

56. SS Tanks for Costa Sur Plant - $495,510 81974 LT AUTOMATION

57. TBD - $46,232 24 65206 LT AUTOMATION

58. Overhead Crane Installation and Commissioning - $1,553,502 36 82717 MASTER LINK CORPORATION

59. Existing Overhead Crane Units 3 and 6, Certification - $34,412 25 84013 VITAL ENERGY CORPORATION

Unit 5 Procurement Plan – Awarded (Cont’d)
The following table outlines the procurements awarded with new or existing contracts to support Costa Sur Assessment & Repairs:

* Note: Service Upon Request Agreements refers to agreements that PREPA has in place to be used in the event that a need arises from one of the plants within the specified scope. Cost associated 
with these contracts are only a fraction of the total contract amount.
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# Procurement Description Procurement Type* Cost Associated 
Workstream #

Contract # Contractor Name

60. Relocation of A/C units - $3,700 - 87148 AIT TECHNOLOGIES INC

61. Necessary Office Supplies - $2,513 - 87240 PR OFFICE SOLUTIONS

62. Relocation of Foxboro monitors and power circuits for opacity meters - $66,500 - 87275 LT AUTOMATION

63. A/C units duct fabrication - $5,640 - 87147 AIT TECHNOLOGIES INC

64. A/C equipment and duct cleaning - $64,480 - 86734 AIT TECHNOLOGIES INC

65. Transformer Testing - $48,000 - 87169 ENGINEERING SERVICES

66. Vacuum Pump Motor Repairs - $7,600 - 87167 CORTES INDUSTRIAL 
ORGANIZATION

67. Chiller Mechanical Cleaning - $320,000 - 78808 ENVIRONICS ENGINEERING

68. Turbine Oil Flush - $169,000 - 80175 ALLIED POWER TECHNOLOGIES

69. Wall Panel Installation - $33,694 - 87181 ENGINEERING SERVICES

Estimated Total $17,460,201

Unit 5 Procurement Plan – Awarded (Cont’d)
The following table outlines the procurements awarded with new or existing contracts to support Costa Sur Assessment & Repairs:

* Note: Service Upon Request Agreements refers to agreements that PREPA has in place to be used in the event that a need arises from one of the plants within the specified scope. Cost associated 
with these contracts are only a fraction of the total contract amount.
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Unit 6 Executive Summary

Budget Baseline* $19,008,286

26

9

In-Progress

Awarded

35
Total 

Procurements

$2.2M
Amount Contracts 

Awarded

11
Emergency 

Procurements

Scope and Metrics by Workstream Financials

Procurement Status

Management Notes:
 Baseline cost does not include repairs associated with the water and fuel tanks, construction of new raw water 

tank, new condensate and demineralized tanks and additional repairs to administrative buildings
‒ These activities are not required for placing Unit 6 back in service, but are recommended for the long-term 

operation of the facility; incremental cost for these activities is $15.4M
 Key procurement activities have been identified and secured Board approval to utilize emergency procedures
 Worst case scenario for CS6 start up is 11/30, taking into consideration execution risks and hurricane season 

uncertainties

25

Budget

On-Track

24

1Schedule
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25
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1
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0
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3
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9
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Projected Task Due

Schedule Work Breakdown

Weekly Headcount (Maximum) 

Schedule Metrics

9.00%
% Completion

304
Total Scheduled Tasks

19.11%
Time Elapsed

6
YTD Tasks Completed

2
Tasks Due This Week

0
Tasks Due Next Week

TBD
Pending Tasks On-Track

TBD
Pending Tasks Delayed

TBD
Pending Tasks Overdue

28
Tasks Due in June

25.7%
% Procurements 

Completed

TBD
PREPA’s Avg. Headcount

TBD
Contractor’s Avg. Headcount

TBD
Avg. Total Headcount 

* Note: Subject to baseline review and approval

TBD
Total YTD Amount Invoiced

$19,008,286
Balance Available 
(Based on Invoices)

TBD
Total YTD Disbursements

TBD
Total Committed

(Based on Contract Awards)

This Week
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Unit 6 Project Summary by Workstream
ID Workstream Description Est. Cost Resources Assigned % 

Complete
Scheduled 

Start
Scheduled 

Finish
Status Tasks

Completed
Tasks

Pending

1 Project Initiation, Procurement, and Other Work Activities $535,215 PREPA, Contractor TBD TBD 1/7/2020 8/24/2020 On Track 4 20

2 Emergency Declaration $0 PREPA 100% 5/22/2020 5/28/2020 Completed 1 0

3 Lead Removal Works $100,000 JR Industrial Contractors 41% 8/24/2020 8/24/2020 On Track 0 1

4 Asbestos Removal Works $100,000 Caribe Hydroblasting 65% 7/25/2020 7/25/2020 On Track 0 1

5 Structural Steel Repair Works Unit 6 $1,348,000 General Electric Fieldcore 
(GEF) TBD 7/20/2020 9/14/2020 On Track 0 67

6 Scaffolding Services $425,000 Brand 15% 6/15/2020 6/29/2020 On Track 0 1

7 Boiler Wash $125,000 Induchem 65% 6/5/2020 6/26/2020 On Track 0 1

8 Cargo Elevator Repairs $15,000 Vertech 0% 8/15/2020 9/15/2020 On Track 0 1

9 Crane Repairs $1,200,000 Contractor TBD 0% 7/16/2020 9/17/2020 On Track 0 1

10 Air-Preheater Repairs $1,900,000 Contractor TBD 0% 8/15/2020 9/14/2020 On Track 0 1

11 Balance of Plant Works $230,226 PREPA TBD 8/1/2020 10/7/2020 On Track 0 3

12 Boiler Repair Works $1,776,144 PREPA, Contractor TBD TBD 8/13/2020 10/6/2020 On Track 0 11
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Unit 6 Project Summary by Workstream (Cont’d)
ID Workstream Description Est. Cost Resources Assigned % 

Complete
Scheduled 

Start
Scheduled 

Finish
Status Tasks

Completed
Tasks

Pending

13 Burner Repairs $500,000 Contractor TBD 0% 8/15/2020 9/11/2020 On Track 0 1

14 Condensate Circulating Water System Repairs $1,750,000 Contractor TBD TBD 8/1/2020 10/3/2020 On Track 0 5

15 Condensate Storage Tank Design and Construction Not Included Contractor TBD TBD 7/6/2020 12/12/2020 On Track 0 5

16 Demineralized Water Tank Repairs Not Included Contractor TBD TBD 8/12/2020 11/29/2020 On Track 0 2

17 Desuperheater Replacement Crossover Links $1,800,000 Contractor TBD TBD 7/24/2020 9/28/2020 On Track 0 57

18 Electrical and Instrumentation Works $1,155,809 PREPA, Contractor TBD TBD 8/15/2020 10/7/2020 On Track 0 45

19 Line Safety Valves Repairs $450,000 Contractor TBD 0% 8/15/2020 9/5/2020 On Track 0 1

20 Mechanical Inspection, Repair & Alignment (Heaters, Fans, Pumps, 
and Valves) $550,000 PREPA, Contractor TBD TBD 8/1/2020 10/21/2020 On Track 0 26

21 Pipe Type Cable Repairs $57,500 Contractor TBD 0% 8/15/2020 9/15/2020 On Track 0 1

22 Stack, Insulation, and Refractory Works $600,000 Contractor TBD TBD 6/1/2020 9/26/2020 On Track 1 5

23 Turbine-Generator Repairs $4,290,843 PREPA, Contractor TBD TBD 8/1/2020 10/9/2020 On Track 0 39

24 Cooler Main Oil Tank Cleaning and Repairs $70,000 Contractor TBD 0% 7/9/2020 7/21/2020 On Track 0 1
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Unit 6 Project Summary by Workstream (Cont’d)
ID Workstream Description Est. Cost Resources Assigned % 

Complete
Scheduled 

Start
Scheduled 

Finish
Status Tasks

Completed
Tasks

Pending

25 Unit 6 Start Up and Commissioning TBD PREPA, Contractor TBD TBD 10/10/2020 10/21/2020 On Track 0 1

26 MPT 6 Secondary Containment Repair Works $29,550 5 Senses Solutions 0.00% 4/16/2020 6/5/2020 On Track 0 1

Total $19,008,286
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Unit 6 Additional Workstreams Not Included in Budget

ID Workstream Description Est. Cost Resources Assigned % 
Complete

Scheduled 
Start

Scheduled 
Finish

Status Tasks
Completed

Tasks
Pending

15 Condensate Storage Tank Design and Construction $2,184,240 Contractor TBD TBD 7/6/2020 12/12/2020 TBD 0 5

16 Demineralized Water Tank Repairs $2,700,000 Contractor TBD TBD 8/12/2020 11/29/2020 TBD 0 2

26 Structural Repairs Water and Fuel Tanks $1,500,000 Contractor TBD TBD TBD TBD TBD TBD TBD

27 Design &  Build Raw Water Tank $7,000,000 Contractor TBD TBD TBD TBD TBD TBD TBD

28 Civil, Mechanical, Electrical Repairs Adm.Building and Laboratory $2,000,000 Contractor TBD TBD TBD TBD TBD TBD TBD

Total $15,384,240

The following workstreams were not included as part of the estimated cost to bring Unit 6 back to commercial operations. Although these workstreams are 
not included in the proposed project baseline, they are considered essential for the long-term operations of the facility. 



Puerto Rico Electric 
Power Authority23

Report Submitted as of June 30, 2020

Unit 6 Procurement Plan - Pipeline
The following table outlines the procurements currently in the pipeline to support the Costa Sur U6 Assessment and Repairs project:

# Procurement Description Procurement Type* Est. 
Amount

Status Target Date

1 Replacement of Rails, Overhead Crane 5 and 6 Emergency Procurement $1,200,000 Planning TBD

2 Replacement of Baskets Air Pre-heaters Baskets Unit 6 Emergency Procurement $700,000 Planning TBD

3 Repair and Replacement of Existing Burners Unit 6 Emergency Procurement $250,000 Planning TBD

4 Condenser Discharge Tube Unit 6 Emergency Procurement $1,700,000 Planning TBD

5 Design and Construction of a New Water Condensate Tank Unit 6 Emergency Procurement Not Included Planning TBD

6 Structural Repairs Demineralized Water Service Tanks 5 and 6 Emergency Procurement Not Included Planning TBD

7 De-superheater Crossover liner Unit 6 Emergency Procurement $1,800,000 Planning TBD

8 Civil, electrical and mechanical repairs to the Excitation Control Room Unit 6 Emergency Procurement $170,000 Planning TBD

9 Replacement of Line and Safety Valves Unit 6 Emergency Procurement $450,000 Planning TBD

10 Repair and Replacement of Piping Water Heater 3 Unit 6 Emergency Procurement $300,000 Planning TBD

11 Repair and Replacement of Piping of the Coolers Main Oil Tank (CMOT) Unit 6 Emergency Procurement $70,000 Planning TBD

12 Consumables (rods, angles, gases, etc) Service Upon Request Agreement $100,000 Planning TBD

13 Cargo Elevators Service Upon Request Agreement $15,000 Planning TBD

14 Air Pre Heaters Baskets Service Upon Request Agreement $1,200,000 Planning TBD

15 Mitigation Contract – Mechanical Repairs with Stamp (Boiler) Service Upon Request Agreement $250,000 Planning TBD

* Note: Service Upon Request Agreements refers to agreements that PREPA has in place to be used in the event that a need arises from one of the plants within the specified scope. Cost associated 
with these contracts are only a fraction of the total contract amount.
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Unit 6 Procurement Plan – Pipeline (Cont’d)
The following table outlines the procurements currently in the pipeline to support the Costa Sur U6 Assessment and Repairs project:

# Procurement Description Procurement Type* Est. 
Amount

Status Target Date

16 Mitigation Contract – Mechanical Repairs without Stamp Service Upon Request Agreement $450,000 Planning TBD

17 Burner System Parts Replacement Service Upon Request Agreement $250,000 Planning TBD

18 Condenser Tube Cleaning and Outlet Boxes Service Upon Request Agreement $50,000 Planning TBD

19 Instrumentation and Electrical Wiring Service Upon Request Agreement $100,000 Planning TBD

20 Mitigation Contract – Electrical and Instrumentation Repairs Service Upon Request Agreement $125,000 Planning TBD

21 Bearing replacement for pumps and fans Service Upon Request Agreement $250,000 Planning TBD

22 Refractory and Insulation Work Service Upon Request Agreement $600,000 Planning TBD

23 Internal Boiler Inspection TBD $200,000 Planning TBD

24 Condensate Water Tank # 6 Demolition TBD $184,240 Planning TBD

25 Pipe Type Cable Repairs TBD $57,500 Planning TBD

26 Turbine Rotor Installation TBD $3,499,000 Planning TBD

Total $15,884,500

* Note: Service Upon Request Agreements refers to agreements that PREPA has in place to be used in the event that a need arises from one of the plants within the specified scope. Cost associated 
with these contracts are only a fraction of the total contract amount.
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Unit 6 Procurement Plan – Awarded
The following table outlines the procurements currently in the pipeline to support the Costa Sur U6 Assessment and Repairs project:

# Procurement Description Procurement Type* Est. 
Amount

Status Vendor Name

1 Scaffolding Services for Unit 6 Service Upon Request Agreement $425,000 Awarded Brand

2 Boiler Wash Service Upon Request Agreement $75,000 Awarded Induchem

3 Boiler Hydro blasting (Interior and Exterior) Service Upon Request Agreement $50,000 Awarded Induchem

4 Lead Removal Contract Amendment $100,000 Awarded JR Industrial 
Contractors

5 Asbestos Removal Contract Amendment $100,000 Awarded Caribe Hydroblasting

6 Structural Steel Repair Works Unit 6 Existing U5 Contract $1,348,000 Awarded General Electric 
Fieldcore (GEF)

7 MPT 6 Secondary Containment Repair Works Emergency Procurement $29,550 Awarded 5 SENSES 
SOLUTIONS LLC.

8 A/C equipment and duct cleaning Other $22,115 Awarded AIT TECHNOLOGIES 
INC

9 Turbine Oil Flush Other $59,895 Awarded ALLIED POWER 
TECHNOLOGIES

Total $2,209,560

* Note: Service Upon Request Agreements refers to agreements that PREPA has in place to be used in the event that a need arises from one of the plants within the specified scope. Cost associated 
with these contracts are only a fraction of the total contract amount.
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Emergency Management KPI Dashboard
Installed 
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Maximum Capacity 

(MW)
Actual Generation 

(MW)
100 71 70
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100 90 88
85 70 65
216 140 125
216 150 150
450 450 348
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160 160 150
60 60 48

82.5 77 37
18 18 0
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55 55 0
55 50 0
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21 20 0
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23 21 3
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178 176 167
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Pro

Project Team and Roles and Responsibilities Matrix

Team Grouping Key Roles and Responsibilities
Executive Team  Establish governance, provide direction and oversight to broader project team

 Assign resources, resolve conflicts and risks, and approve execution plan
 Manage stakeholder communications and engagement

Management Team  Review project needs, issues, risks, and plans; resolve or escalate as needed
 Provide input, feedback, and direction to the Execution and Procurement Team
 Provide oversight of the contractors/vendors supporting the project

Procurement Team  Manage the procurement of goods and services needed to support the Execution Team
 Provide regular status updates on all procurements
 Escalate issues, risks, and/or concerns as needed

Execution Team  Manage the project scope, budget, and schedule
 Engage regularly with controls team to provide timely and accurate update on execution
 Manage contractors/vendors supporting the project

Controls Team  Collect data and information related to the project scope, budget, and schedule
 Develop and maintain master project schedule
 Provide project information and progress to the Reporting Team

Reporting Team  Develop standard project status progress reports
 Manage stakeholder needs and request for communications

PREB/FOMB Interface Team  Identify stakeholder engagement and communication needs
 Communicate with Management and Executive Team on stakeholder requests
 Review all communications issued to the stakeholder group
 Provide interface support with stakeholder groups

FEMA Interface Team  Identify stakeholder engagement and communication needs
 Communicate with Management and Executive Team on stakeholder requests
 Review all communications issued to the stakeholder group
 Provide support to secure funding and any associated documentation 
 Provide interface support with FEMA

Project Team Members include a diverse representation from different areas of the organization such as Generation, PMO, DFMO, and key advisors . 
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STRUCTURAL REHABILITATION AND MAINTENANCE  
NATURAL GAS LINE PIPE LOOP 
AT COSTA SUR POWER PLANT 

 

APPEAR 

 

AS FIRST PARTY:  The Puerto Rico Electric Power Authority, hereinafter referred to as 

³35(3$´��D�SXEOLF�FRUSRUDWLRQ�DQG�JRYHUQPHQW�LQVWUXPHQWDOLW\�RI�WKH�&RPPRQZHDOWK�RI�

Puerto Rico, created by Act 83 of May 2, 1941, as amended, represented in this act by 

its Chief Executive Officer/Executive Director, Mister José F. Ortiz Vázquez, of legal 

age, married, professional engineer, and resident of San Juan, Puerto Rico. 

AS SECOND PARTY: All Contractors and Services Corp. KHUHLQDIWHU�UHIHUUHG�WR�DV�³WKH�

&RQWUDFWRU´��D�corporation organized and existing under the laws of the Commonwealth 

of Puerto Rico, authorized to do business in Puerto Rico, represented in this act by its 

President, Neil Borrero Vélez, married, and resident of Ponce, by virtue of Corporate 

Resolution dated as December 24, 2019. 

Both, PREPA and Contractor which DUH�KHUHLQDIWHU�UHIHUUHG�WR�LQGLYLGXDOO\�DV�D�³3DUW\´�

DQG�MRLQWO\�DV�³3DUWLHV´� 

WHEREAS, PREPA, by virtue of its enabling act, Act 83 of May 2, 1941, as amended 

(Act 83), has the authority to engage those professional, technical and consulting 

services necessary and convenient to the activities, programs, and operations of 

PREPA;  

WHEREAS, this Contract was awarded to the Contractor on May 13, 2020 by means of 

an emergency competitive process RFP 00002646, Power Advocate Event Num.  

103905.   

WITNESSETH 

THEREFORE, IN CONSIDERATION of the mutual covenants hereinafter stated, the 

Parties agree themselves, their personal representatives, successors, and assignees, 

as follows: 

TERMS AND CONDITIONS 

ARTICLE 1.  Scope of Work 
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The Contractor shall furnish and provide all work, labor, materials, tools, all taxes, 

equipment, enclosures, inspection, supervision, all necessary services, job 

administration, and superintendence, required for the Structural Rehabilitation and 

Maintenance Natural Gas Line Pipe Loop at the Costa Sur Power Plant.  In accordance 

with the Specifications stated in herein attached.    

All the services described in this Article 1 shall be defined in this Contract as the 

³:RUNV´��� 

Article 2.  Definitions 

Whenever the words defined in this Article or their pronouns are used or mentioned in 

this Contract, they shall have the meanings here given: 

2.1 Contracting Officer - shall mean 35(3$¶V Chief Executive Officer/Executive 

Director, acting directly or through his properly authorized agents. 

2.2 Contract - shall mean, collectively, the documents listed below and all 

supplementary documents thereto that are incorporated by reference.  In the event 

of a conflict between any such documents, the following descending order from top 

to bottom shall constitute the order of priority governing the interpretation of the 

Contract (beginning with the Contract as the top priority): 

a. Contract 
b. Terms and Conditions 
c. Special Conditions and Technical Specifications 
d. Instructions to Proponents 
e. Questions and Answers during the procurement process 
f. &RQWUDFWRU¶V�3URSRVDO� 
g. Performance and Payment Bond as approYHG�E\�35(3$¶V�5LVN�0DQDJHU�DQG�

Treasurer. 
 

In case of any difference between the terms and conditions of this Contract and the 

WHUPV� RI� &RQWUDFWRU¶V� 3URSRVDOV�� WKH� WHUPV� DQG� FRQGLWLRQV� RI� WKis Contract shall 

govern. 

2.3 Completion Date ± date in which all tasks and project scope had completed.  

2.4 Change Order - a written agreement between the Parties that sets out changes in 

price, time, or the Scope of Work. 
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2.5 Engineer - shall mean PREPA's Generation Director, acting directly or through his 

properly authorized agents. 

2.6 Final Acceptance ± shall mean written approval by PREPA that the entire work has 

been completed, the final cleaning up of the site has been performed and all Punch 

List items have been rectified. 

2.7 Notice to Proceed - a written order sent to the Contractor by the Contracting Officer 

or the Engineer, notifying the contractor giving authority to begin the Work or 

separate portions of the Work, as established in this Contract. 

2.8 (a)  Phase I ± VKDOO� PHDQ� LWHPV� IURP� WKH� ³$/&$1&(� '(� 75$%$-2´� RI� WKH�

Technical Specifications 20-000; letters B, C, E, F. G, I (for Critical Corrosion 

Areas), L (for Critical Corrosion Areas), M (Critical Corrosion Areas), and any task 

work to be considered hot work on the surface of the pipe (welding, cutting, polish). 

Also, any work that may create a dangerous environment with the natural gas pipe 

pressurized and on service. 

 (b) Phase II ± shall mean LWHPV� IURP� WKH� ³$/&$1&(� '(� 75$%$-2´� RI� WKH�

Technical Specifications 20-000; letters D, H, I (for Non Critical Corrosion Areas), 

J, L (for Non Critical Corrosion Areas), M (For Non Critical Corrosion Areas) and 

any work that may not create a dangerous environment with the natural gas pipe 

pressurized and on service. 

2.9   Punch List - shall mean the list of non-conforming or incomplete works items 

identified by PREPA to be completed by the Contractor before the Final 

Acceptance of the Work. 

2.10 Special Conditions ± are all the specific requirements, regulations and/or directions 

covering specific conditions of the project. 

2.11 (a) Substantial Completion Phase I - shall mean the date certified by PREPA, that 

the Contractor shall reached the stage of completion when PREPA accepts the 

safe use of the facility or system for its intended purposes, even though all work is 

not completed.  Once the substantial completion is provided, it is understood that the 
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term established to complete the works under Phase I is stopped just for the purposes of 

the application of penalties for delay. (b) Substantial Completion Phase II - shall mean the 

date certified by PREPA, that the Contractor shall reached the stage of completion 

when PREPA accepts the safe use of the facility or system for its intended 

purposes, even though all work is not completed.  Once the substantial completion 

is provided, it is understood that the term established to complete the works under  

Phase II is stopped just for the purposes of the application of penalties for delay.   

However, the Contractor shall finish the items included in the punch list for both the 

San Juan Steam Plant and Aguirre Steam Plant sites, and all other pending task or 

requirement of the contract documents, as required in the Substantial Completion 

certificate for each of the phases.    

2.12 Environmental Compliance Officer ± 35(3$¶V� SHUVRQQHO� LQ� FKDUJH� RI� Sroject 

inspections and environmental regulations compliance, who has the authority to 

stop the project execution until any environmental deficiencies or violations in the 

project, identified by PREPA or any environmental regulatory agency, are 

corrected. 

2.13 Health and Security Officer - The Contractor and/or Subcontractor must provide a 

health and security officer on the project site, which will oversee the prevention of 

accidents, security enforcement program and work plan in coordination with 

35(3$¶V� Gesignated security officer.  The Contractor or subcontractor security 

officer must be having, at least, 30 hours basic training in health standards and 

occupational security for construction projects, provided by a recognized institution 

approved by the Occupational Safety and Health Administration.  The Contractor 

must install security barriers around the project boundaries to avoid non authorized 

personnel in the area. 

ARTICLE 3:  Consideration  

The Contract Amount is based in time and material rates.  As compensation for services 

rendered under this Contract, PREPA and the Contractor agree that the total amount to 

be paid under this Contract shall not exceed nine hundred eight thousand ($908,000.00) 
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(Contract Amount).  PREPA shall have no obligation to pay the Contractor any amounts 

in excess of the Contract Amount.  Contractor shall have no obligation to perform any 

work in excess of the Contract Amount.  The Contractor will be the only one responsible 

for any works it or any of its subcontractors, if any, does in excess of the Contract 

Amount, unless otherwise agreed to in writing, signed by the Parties. 

The rates quoted in &RQWUDFWRU¶V Proposal shall constitute full compensation for the 

Structural Rehabilitation and Maintenance Natural Gas Line Pipe Loop at the Costa Sur 

Power Plant including but, not limited to:  labor, tools, equipment, other accessories, 

FRVW�RI�DOO�LQVXUDQFH��SURILW��&RQWUDFWRU¶V�RYHUKHDG��, taxes, etc.   

The Contractor shall submit its invoices for work already done according to the payment 

schedule approved by the Engineer, together with the supporting documents. 

The invoices submitted by Contractor must be approved by the Engineer, and must be 

accompanied by the proper and detail supporting documents (such as inspection 

certifications, work reports and third-party invoices, if any).  No invoices shall be 

accepted for evaluation without the required documents.  

PREPA reserves the right to deduct or withhold any payment under this Contract, until 

the Contractor complies with any debts or liabilities as a result of poor performance or 

negligence during the performance of the Works. 

$OO� LQYRLFHV�VKDOO�EH�VXEMHFW� WR�35(3$¶V�DSSURYDO�EHIRUH�EHLQJ�SDLG��DQG� LWV�SD\PHQW�

shall be done within sixty �����GD\V�DIWHU�WKH�GDWH�RI�35(3$¶V�DSSroval. 

Upon completion and Final Acceptance of all Works required hereunder, the amount 

due to the Contractor, under this Contract, will be paid upon the presentation of a 

properly executed and duly certified invoice, the amount of such excepted claims is not 

included in the invoice for final payment. 

All invoices submitted by the Contractor shall include the following Certification in order 

to proceed with its payment.  This is an essential requirement and those invoices 

without this Certification, will not be processed for payment.  

No interest Certification:  

Under penalty of absolute nullity, I hereby certify that no employee, official or 
director of PREPA is a party or has any interest in the profits or benefits to be 
obtained under this Contract, or if any employee, official or director of PREPA 
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has any interest in the profits or benefits under this Contract or a waiver has 
been previously obtained.  I, also certify that the only consideration to provide the 
services under this Contract is the payment agreed with PREPA's authorized 
representative. 
 
The total amount of this invoice is fair and correct.  The works were completed, 
the services were provided and no payment has been received for said concept. 
_____________________ 
Contractor's Signature 

 
Nothing herein shall preclude the Parties from agreeing to increase the Contract 

Amount by written amendment signed by both Parties.   

The funds to pay for the services performed by the Contractor will come from account 

01-1748-17563-555-354. 

ARTICLE 4:  Commencement, Prosecution and Completion of Work  
 
PREPA will provide a mobilization letter to the Contractor, prior to begin the Work.  All 

Work shall be performed on one hundred twenty (120) days on a continuous schedule, 

after the commencement date, specified by PREPA in the mobilization letter.   

The Substantial Completion of the Phase I shall be achieved within sixty (60) calendar 

days after the date of the Notice to Proceed.  Phase II shall commence after Substantial 

Completion of Phase I and Substantial Completion of the Phase II shall be achieved 

after sixty (60) calendar days of the Substantial Completion of Phase I. All Work shall be 

previously coordinated with the Engineer.  Any WRUN�SHUIRUPHG�ZLWKRXW�WKH�(QJLQHHU¶V�

approval will not be subject to payment by PREPA. 

The Contractor will be responsible to obtain all the necessary permits for the Works, 

including the operation of emergency electric power generators, fuel and oil storage 

tanks, use of crane and transportation of equipment in state roads and highways.  All 

copies of approved permits must be on the site project.  The Contractor must submit a 

copy of the approved permits to 35(3$¶V Environmental Protection Quality Assurance 

Division (EPQAD). 

The Contractor must provide and install construction and maintenance signs in a visible 

area of the project.  These signs must comply with the states and federal codes for 

regulatory, warning and guide signs. 

Schedule of Proposed Progress  
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All work on shall be carried out on a continuous schedule following the commencement 

date specified by PREPA. 

ARTICLE 5: Suspension of Work 
 
The Contracting Officer or the Engineer may, at any time, suspend the whole or any 

portion of the works under this Contract, by providing the Contractor with a written 

notice stating the reasons for the suspension, at least five (5) days in advance of the 

day the suspension.  The right of PREPA to suspend the services shall not be 

construed as denying the Contractor reimburse for actual reasonable, and necessary 

expenses due to delays, caused by such suspension, it being understood that expenses 

will not be allowed for such suspension when ordered by the Contracting Officer or the 

Engineer on account of a force majeure event, as defined in Article 14, Force Majeure, 

of this Contract.  

ARTICLE 6.  Specifications and Drawings  

Anything called for in the Specifications and not shown in the drawings, or shown in the 

drawings and not mentioned in the Specifications shall be deemed to have been called 

for or shown in both.  In case of any difference between drawings and Specifications, 

the specifications shall govern.  In case of discrepancy in the specifications and 

drawings, the matter shall immediately be submitted to the Engineer, without whose 

decision said discrepancy in the specifications and drawings shall not be adjusted by 

Contractor, and Contractor shall not proceed with the work affected thereby until he has 

received written orders from the Engineer. 

The Engineer will, from time to time, furnish such additional detailed drawings or other 

information as he may consider necessary for carrying out the work. 

ARTICLE 7:  Changes and/or Extra Work  

PREPA may, at any time, make changes or order extra work within the Scope of Work 

subject to previous written approval of the Contracting Officer.  Changes requested by 

PREPA may include, but not limited to, changes:  

1. In the specifications including drawings and design. 
2. In the method or schedule of performance of the Works. 
3. Acceleration in the performance of the Works. 
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Within ten (10) working days after receipt of PREPA's written Change Order (or such 

shorter or longer period of time as may be reasonably required as agree by PREPA and 

the Contractor), Contractor shall promptly notify PREPA of the cost, schedule and other 

impact(s) Contractor anticipate as a result of the change.  If PREPA agrees with the 

Contractor's statement as to the impact of the change, the Parties shall proceed 

promptly to enter into a written change order and amendment to the Contract, in 

accordance with such change to equitably adjust:  Contractor's cost (increase or 

decrease), schedule (lengthen or shorten), or other obligations under the Contract 

regarding such change.  PREPA shall promptly notify Contractor in writing of the basis 

for any disagreement and PREPA and Contractor shall negotiate in good faith to resolve 

any issues in order to, when applicable, enter into a written change order to:  equitably 

DGMXVW�&RQWUDFWRU¶V�FRVW��LQFUHDVH�RU�GHFUHDVH���VFKHGXOH��OHQJWKHQ�RU�VKRUWHQ���RU�RWKHU�

obligations under the Contract regarding such change.  The acceptance of the Change 

Order and an adjustment in the Contract Amount and/or Contract Term shall not be 

unreasonable withheld.   

In order to facilitate review of quotations for extra work or credits, all proposals 

submitted by Contractor in connection with a Change Order shall be accompanied with 

a complete breakdown of the costs including:  labor, materials, equipment and 

subcontracts, if any.   

ARTICLE 8.  Other Work at the Site 

PREPA reserves the right to perform other work by force account and/or enter into other 

contracts related with these Works.  The Contractor shall afford PREPA and the other 

contractors reasonable opportunity to introduce and storage their materials and execute 

their work and coordinate its work with theirs.  If any part of Contractor's Work, depends 

for proper execution or results, upon the work of PREPA or of any other contractor, the 

Contractor shall inspect the works and promptly report to PREPA any defects in such 

work or any conflicts between such work and Contractor¶V�:RUN, for PREPA to decide, if 

necessary, the course of action to be followed by each party. 
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Wherever work being done by PREPA's own forces or by other contractors is 

contiguous to work covered by this Contract, the respective rights of the various 

interests involved shall be established by PREPA to secure the completion of the 

various portions of the work in general harmony.  Whenever, in the opinion of PREPA, 

the orderly progress of the entire services requires the use of PREPA's own forces or by 

other contractors, PREPA will arrange with the Contractor for such use, at times, and in 

locations which will not interfere with the work being done under this Contract.  

ARTICLE 9:  Inspection  
 
9.1.1 Periodic Inspection 
 

All material and workmanship (if not otherwise designated by the Specifications) 

shall be subject to inspection and test by PREPA's inspectors, at all reasonable 

times, during the performance of the Works.  PREPA shall have the right to reject 

defective material, equipment or workmanship or require its correction.  Rejected 

workmanship shall be satisfactorily corrected and rejected material and 

equipment shall be satisfactorily replaced with proper material and equipment, 

without charge to PREPA.  The Contractor shall promptly remove rejected 

material from the premises.  The Contractor shall furnish promptly all reasonable 

facilities, labor, materials, and equipment necessary for the safe and convenient 

inspection and tests that may be performed in such manners as not to 

unnecessarily delay the Work. 

The Contractor must meet all the conditions and recommendations established 

by 35(3$¶V Environmental, Health and Securities Officers. 

Upon completion of the Work, the Contractor shall hand-in the Work area free of 

contaminants. 

9.1.2 Final Inspection  
 

Whenever all the materials have been furnished and all Work has been 

performed, including final cleaning up, as contemplated in Article 43, Cleaning 

Up, of this Contract, all in accordance with the Technical Specifications, the 

Contractor shall notify in writing the Engineer that the Work is completed and 
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ready for Final Inspection.  Final inspection shall occur within a ten (10) working 

days after the Engineer has received Contractor¶V�QRWLFH of completion of Work.   

After receipt WKH�&RQWUDFWRU¶V notice, PREPA will notify it the exact date and time 

of the Final Inspection and Contractor shall schedule PREPA's specific time.  If 

all the Work included in the Scope of the Contract, is found completed in 

accordance with the Specifications, this inspection shall constitute the Final 

Inspection and the Completion Date shall be the date of receipt of &RQWUDFWRU¶V�

notice of completion of Work.  If, however, upon inspection by the Engineer it is 

found that any work, in whole or in part, is unsatisfactory, the Engineer shall give 

the Contractor the instructions as to replacement of material and performance of 

work necessary to final completion and acceptance, and the Contractor shall 

immediately comply with and execute such instructions.  Upon satisfactory 

replacement and performance of such work, the Contractor shall notify the 

Engineer, and another inspection shall be made which will constitute the Final 

Inspection if said material is found to have been acceptably replaced and the 

work completed satisfactorily.  In such event, the date of receipt of this last 

&RQWUDFWRU¶V�notice will be established as the Completion Date of the Work or any 

separable part thereof under the Contract.  The Completion Date, thus 

established, shall be used in calculating the real time of performance of the 

Work.  

The determination of whether a project is substantially completed is at the 

discretion of PREPA.  This project shall be considered substantially completed 

when PREPA accepts the safe use of the facility or system for its intended 

purposes, even though not all work is completed.  Once the substantial 

completion is provided, it is understood that the term established to complete the 

works under Phase I is stopped for the purposes of the application of penalties 

for delay.  However, the Contractor shall finish all items included in the Punch 

List before Final Acceptance of Services, including items listed in Article 2.11, 

Substantial Completion, of this Contract. 
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ARTICLE 10.  Submittals 

The Engineer shall evaluate submittals within five (5) calendar days to mark them as 

disapproved; approved as corrected or approved.  The Contractor is responsible to 

submit three (3) sets of the submittals.  All disapproved submittals shall be corrected as 

required and resubmitted for PREPA's evaluation.  In case of discrepancy in the 

VXEPLWWDOV�� LQFOXGLQJ� &RQWUDFWRU¶V� GLVDJUHHPHQW� ZLWK� FRUUHFWLRQV� UHTXHVWHG� E\� WKH�

Engineer or PREPA, the matter shall be submitted to the Engineer, and the Contractor 

shall not proceed with the work so affected until the Parties resolve such discrepancy in 

good faith.  

5HYLHZ� RU� DSSURYDO� RI� &RQWUDFWRU¶V� VXEPLWWDOV� VKDOO� LQ� QR� ZD\� UHOLHYH� WKH� &RQWUDFWRU�

from its responsibilities, obligations or liabilities under this Contract.  The Contractor 

shall obtain such reviews or approval in writing from PREPA.  The Contractor shall keep 

at the site one hard copy of the Contract documents, Specifications and drawings, and 

shall give the Engineer access thereto.  Anything called for in the Specifications and not 

shown, or shown on the drawings and not mentioned in the Specifications shall be of 

like effect as if called for or shown on both.  All Work called for in the Specifications 

and/or shown on the drawings to be performed by the Contractor shall be performed in 

strict accordance with the Technical Requirements of the Specifications.  

Before commencement of Work��WKH�&RQWUDFWRU�VKDOO�VXEPLW�IRU�35(3$¶V�DSSURYDO�WKH�

Occupational Safety and Health Program, required in Article 44, Safety Provisions. 

ARTICLE 11:  Superintendence by the Contractor   

Before commencement of the Work, the Contractor shall designate a qualified  

Site Manager, satisfactory to the Engineer, with the expertise andexperience necessary 

to provide the management of the Work, at all times, during the progress of the Work, 

with authority to act on its behalf.  The Site Manager shall represent the Contractor on 

his absence and all directions given to him by the Engineer shall be as binding as if 

given to the Contractor.  The Contractor shall, at all times, enforce strict discipline and 

good order among his employees and shall not employ on the Work any unskilled 

person.  In addition, the Contractor shall be fully responsible for the negligent or 
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wrongful acts or omissions of subcontractors, if any, or of persons both directly or 

indirectly employed by the Contractor, and shall be liable to PREPA and/or any affected 

third parties for any acts or omissions. 

ARTICLE 12:  Sanitary Facilities   

The Contractor shall furnish and maintain satisfactory sanitary facilities for the use of 

the workers engaged in the Work, as required by law or regulations.  

ARTICLE 13:  Access to Work  
 
The Contractor shall always permit all persons appointed or authorized by PREPA to 

visit and inspect the Work or any part thereof. 

ARTICLE 14:  Force Majeure  

The Parties hereto shall be excused from performing hereunder and shall not be liable 

in damages or otherwise, if and only to the extent that they shall be unable to perform or 

are prevented from performing by a force majeure event.  For purposes of this Contract, 

force majeure means any event not caused by the fault or negligence of, and beyond 

the reasonable control of, the party claiming the occurrence of a force majeure event. 

Force majeure may include, but not be limited to, the following:  Acts of God, industrial 

disturbances, acts of the public enemy, war, blockages, boycotts, riots, insurrections, 

epidemics, earthquakes, storms, floods, civil disturbances, lockouts, fires, explosions, 

interruptions of services due to the acts or failure to act of any governmental authority, 

provided that these events, or any other claimed as a force majeure event, and/or its 

effects, are beyond the reasonable control and were not caused by the fault or 

negligence of the party claiming the force majeure event, and that such party, within ten 

(10) days after the occurrence of the alleged force majeure, gives the other party written 

notice describing the particulars of the occurrence and its estimated duration.  The 

burden of proof as to whether a force majeure has occurred shall be on the party 

claiming the force majeure. 

The Contractor is responsible under a predicted force majeure event to take immediate 

action and employ emergency plans to avoid human hazards and protect public and 

private properties within or adjacent :RUN¶V areas. 
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ARTICLE 15:  Penalties for Delays 
 
If the Contractor fails to complete the work, or any separable part thereof, within the 

time established in the Article 4, Commencement Prosecution and Completion of Work, 

the Contractor shall pay to PREPA a penalty of one thousand four thousand dollars 

($4,000) for each calendar day of delay in completing the work included on Phase I or 

separable part thereof, up to a maximum of ten percent (10%) of the Contract Amount, 

and a penalty of two thousand dollars ($2,000) for each calendar day of delay in 

completing the work of Phase II or separable part thereof, up to a maximum of fifteen 

percent (10%) of the Contract Amount, and the Contractor and his sureties shall be 

jointly and several liable for said amount.  In the event that the Contractor, due to his 

delay, had pay the total amount of the penalty as above mentioned, and has failed to 

complete the Work or any part separable thereof, it could be considered a breach of the 

Contract, and PREPA may terminate the Contract, execute the Performance Bond and 

pursue any other remedies under this Contract, law or equity. 

 
In case of delay, the Contractor shall within two (2) days from the beginning of any such 

delay shall notify the Engineer in writing of the causes of the delay, who shall find out 

the facts and the extent of the delay and extend the time for completing the Work when, 

in his judgment, the findings of facts justify an extension, and his findings of facts 

thereon shall be final and conclusive for the Parties hereto, subject only to appeal by the 

Contractor as provided in Article 34, Disputes, hereof; provided that, no claim shall be 

made by the Contractor against PREPA, its agents, contractors, subcontractors, 

employees, successors, assignees, for any cause whatsoever, during the progress of 

any portion of the Work.  Any damages by delays or interruptions caused exclusively by 

PREPA shall be considered as fully compensated for by the extensions of time as 

provided above. 

 
If PREPA does not terminate the right of the Contractor to proceed, the Contractor shall 

continue with the Work, in which event shall pay to PREPA a penalty in the amount set 

forth above for each calendar day of delay until the Work is completed, and the 
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Contractor and his sureties shall be liable for the amount thereof; provided that, the right 

of the Contractor to proceed shall not be terminated or the Contractor charged with a 

penalty because of any delays in the completion of the Work due to force majeure 

event, or PREPA¶V�IDLOXUH to carry out its obligations. 

 
PREPA shall have the right to the payment of the penalty or the withholding of 

Contractor's payments, in case of Contractor's delay in completion of the Work.  The 

Contractor agrees that the penalty shall not be subject to reduction, moderation or 

modification, since this penalty is a pecuniary punishment for the delay, and not a 

liquidation of damages. 

ARTICLE 16.  Liabilities 

16.1 Civil Responsibility 

The appearing parties agree that their responsibilities for damages under this 

Contract will be governed by the Puerto Rico Civil Code and its case law, as 

dictated by the Supreme Court of Puerto Rico. 

16.2 Indirect or Consequential Damages 

The Contractor shall not be responsible for indirect or consequential damages 

that may occur in relation to the Services performed. 

16.3. 'LUHFW�'DPDJHV�WR�35(3$¶V�3URSHUW\ 

7KH�&RQWUDFWRU�VKDOO�EH�LQVXUHG�IRU�DOO�GLUHFW�GDPDJHV�WR�35(3$¶V�SURSHUW\�WKDW�

occur as a result of his fault or negligence in connection with the prosecution of 

the Work, and shall be responsible for the proper care and protection of all 

materials, equipment and work performed until completion of Work.   

16.4. Protection against the Occurrence of Damages 

The Contractor agrees to make, use, provide, and take all proper, reasonably 

necessary and enough precautions, safeguards, and protection against the 

occurrence of injuries, death and/or damages to any person or property during 

the progress of the Work.  In the performance of its obligations under the 

Contract, Contractor agrees to comply with all applicable local and federal laws 

and regulations. 
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16.5 Save and Harmless Clause 

The Contractor agrees to indemnify and save harmless PREPA for all expenses 

and costs of any nature (including attorneys' fees) incurred by PREPA arising out 

of any claim made by any person for personal injuries, including death, sustained 

by any person, including &RQWUDFWRU¶V employees, and for damages to third party 

property to the extent such injuries, death or third party damages are caused by 

the fault, negligent acts or omission of Contractor, its employees, subcontractors 

or affiliated companies, arising out of its or their performance and/or failure to 

perform the Works.   

16.6. Save Harmless for Operation of PREPA's Equipment  

The operation of PREPA's equipment by PREPA at its plant site is within the 

exclusive control of PREPA.  PREPA shall indemnify and save harmless the 

Contractor from loss, expense or liability imposed upon the Contractor for any 

injury to a person, including death resulting therefrom or damage to any property 

resulting from the operation of such equipment by PREPA. 

If the Contractor is allowed to operate PREPA's equipment at the plant, the 

Contractor shall indemnify and save harmless PREPA from loss, expense or 

liability imposed upon PREPA for any injury to a person, including death resulting 

therefrom or damage to any property resulting from the operation of such 

equipment by the Contractor. 

ARTICLE 17:  Independent Contractor  
 
The Contractor shall be considered as an independent contractor, for all material 

purposes under this Contract, and all persons engaged or contracted by the Contractor 

for the performance of its obligations herein, shall not be considered as employees or 

agents of PREPA.  In consequence, the Contractor is not entitled to any fringe benefits, 

such as, but not limited to vacations, sick leave, and others.  

Contractor is an independent contractor and as such shall be responsible for the 

payment of all LWV� LQFRPH� WD[HV�� LWV� VXEFRQWUDFWRUV� DQG� LWV� LQGLYLGXDO� DQG� HPSOR\HUV¶�
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withholdings under the applicable tax laws of Puerto Rico or the U.S. Internal Revenue 

Code. 

ARTICLE 18:  Termination  

Either Party may terminate this Contract for any cause if the other Party:  (i) becomes 

insolvent, or (ii) substantially breaches a material obligation, which does not otherwise 

have a specified contractual remedy.  If PREPA terminates the Contract, PREPA shall 

pay to the Contractor all portions of the Work completed. The exercise of its right to 

terminate, cancel or rescind the Contract shall not be understood as a waiver by 

PREPA to any other remedy it may have under this Contract or under the law for delays 

or breach incurred by the Contractor in the performance of its obligations under the 

Contract.  

If PREPA terminates the Contract in accordance with this Article, PREPA may take 

possession of the premises, and of all materials, tools, and appliances thereon, and 

finish the work by whatever method it may deem convenient.  In such a case, the 

Contractor shall not be entitled to receive any further payment until the Work is finished. 

If the unpaid balance of the Contract Amount shall exceed the expenses of finishing the 

Work, including compensation for additional managerial and administrative services, 

such excess shall be paid by the Contractor.  If such expenses shall exceed such 

unpaid balance, the Contractor shall pay the difference to PREPA of the expenses 

incurred by PREPA as herein provided.  The remedies established in this Article, shall 

EH�HDFK�3DUW\¶V�VROH�DQG�H[FOXVLYH�UHPHGLHV�E\�UHDVRQ�RI�VXFK�WHUPLQDWLRQ�  PREPA 

shall have the right to terminate this Contract immediately in the event of negligence, 

dereliction of duties or noncompliance by the Contractor. 

The Parties acknowledge that PREPA is undergoing a transformation process, and 

therefore, both Parties agree that in the eventuality of the execution of a Partnership 

Contract, Sale Contract or any other PREPA Transaction (as these terms are defined in 

Act 120-2018), PREPA may sell, assign, convey, transfer, pledge, mortgage, sublease, 

GHOHJDWH��K\SRWKHFDWH��RU�RWKHUZLVH�GLVSRVH��HDFK��D�³7UDQVIHU´��DQ\�RI� LWV�ULJKWV�� WLWOH��

or interest (by novation or other instrument) in this Agreement as permitted by 
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appOLFDEOH� ODZ�DQG�DW�DQ\� WLPH��DQG�ZLWKRXW�&RQWUDFWRU¶V� FRQVHQW�RU� FRVW��H[SHQVH�RU�

LQFUHPHQWDO� OLDELOLW\� WR�35(3$�� WR� DQ\� IXWXUH� RSHUDWRU� RI� 3XHUWR�5LFR¶V� HOHFWULF� SRZHU�

transmission and distribution system or any of its affiliates, or to any governmental 

agency, body, public corporation or municipality of Puerto Rico; provided, that PREPA 

shall notify Contractor no later than thirty (30) days before the effective date of any such 

Transfer. The Contractor acknowledges that all his responsibilities and obligations 

under the Contract, such as work to be performed and services to be provided, etc., will 

continue in full force and effect until the expiration of the thirty (30) day period.   

ARTICLE 19:  Insurance and Bonds 

The Contractor shall secure and maintain in full force and effect during the life of this 

Contract as provided herein, policies of insurance covering all operations engaged in by 

the Contract as follows: 

19.1 &RPPRQZHDOWK�RI�3XHUWR�5LFR�:RUNPHQ¶V�&RPSHQVDWLRQ�,QVXUDQFH:   

 The Contractor shall pURYLGH�ZRUNPHQ¶V�FRPSHQVDWLRQ�LQVXUDQFH�DV�UHTXLUHG�E\�

$FW� 1R�� ��� RI� $SULO� ���� ������ DV� DPHQGHG�� NQRZQ� DV� WKH� :RUNPHQ¶V�

&RPSHQVDWLRQ�$FW�RI� WKH�&RPPRQZHDOWK�RI�3XHUWR�5LFR� �³$FW���´���  Contractor 

shall also be responsible for compliance with Act 45 by all its subcontractors, 

agents and invitees, if any, or shall certify that such subcontractors, agents and 

invitees have obtained said policies on their own behalf.  Contractor shall furnish 

to PREPA a certificate from the 3XHUWR�5LFR¶V�6WDWH�,QVXUDQFH�)XQG�VKowing that 

DOO�SHUVRQQHO�HPSOR\HG�LQ�WKH�ZRUN�DUH�FRYHUHG�E\�WKH�ZRUNPHQ¶V�FRPSHQVDWLRQ�

insurance, in accordance with this Contract. 

19.2 Commercial General Liability Insurance: 

The Contractor shall provide a Commercial General Liability Insurance with limits 

of at least $1,000,000 per occurrence and at least $1,000,000 aggregate. 

19.3 Commercial Automobile Liability Insurance: 

 The Contractor shall provide a Commercial Automobile Liability Insurance with 

limits of at least $1,000,000 combined single limit covering all owned or 

scheduled autos, non-owned and hired automobiles. 
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19.4 (PSOR\HU¶V�/LDELOLW\�,QVXUDQFH: 

 7KH�&RQWUDFWRU�VKDOO�SURYLGH�(PSOR\HU¶V�/LDELOLW\�,QVXUDQFH�ZLWK�PLQimum bodily 

injury limits of at least $1,000,000 for each employee and at least $1,000,000 for 

each accident covering against the liability imposed by Law upon the Contractor 

as result of bodily injury, by accident or disease, including death arising out of 

and in the course of employment, and outside of and distinct from any claim 

XQGHU�WKH�:RUNPHQ¶V�&RPSHQVDWLRQ�$FW�RI�WKH�&RPPRQZHDOWK�RI�3XHUWR�5LFR� 

Requirements Under the Policies: 

The Commercial General Liability and Commercial Automobile Liability Insurance 

required under this Contract shall be endorsed to include: 

a. As Additional Insured: 

Puerto Rico Electric Power Authority 

Risk Management Office 

PO Box 364267 

San Juan, PR   00936-4267 

b. A 30 day cancellation or nonrenewable notice to be sent to the above address. 

c. An endorsement including this Contract under contractual liability coverage and 

identifying it by number, date and parties to the contract. 

d. Waiver of Subrogation in favor of Puerto Rico Electric Power Authority (PREPA). 

e. Breach of Warranties or Conditions: 

³7KH�%UHDFK�RI�DQ\�RI�WKH�:DUUDQWLHV�RU�&RQGLWLRQV�LQ�WKLV�SROLF\�E\�WKH�,QVXUHG�VKDOO�

QRW�SUHMXGLFH�35(3$¶6�ULJKWV�XQGHU�WKLV�SROLF\�´ 

Bonds: 

As a Contract security, the Contractor shall furnish at the time of the execution of the 

Contract: 

a. A Performance Bond in the amount of one hundred percent (100%) of the Contract 

Price, with good and sufficient surety satisfactory to PREPA guaranteeing that the 

Contractor will well and faithfully perform the contract work. 
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b. A Payment Bond in the amount of one hundred percent (100%) of the Contract 

Price, with good and sufficient surety satisfactory to PREPA to guarantee the prompt 

payment of all labor, supervision, equipment and materials required in the 

performance of the work. 

c. All bonds shall be presented to PREPA before commencement of any work and 

shall be issued in the required official PREPA forms 

Furnishing of Policies: 

All required policies of insurance and bonds shall be in a form acceptable to PREPA 

and shall be issued only by insurance companies authorized to do business in  

Puerto Rico. 

The Contractor shall furnish a certificate of insurance in original signed by an authorized 

representative of the insurer in Puerto Rico, describing the coverage afforded. 

ARTICLE 20:  Permits and Licenses  
 
The Contractor shall obtain and maintain all the licenses, permits, and authorizations 

required to perform all Works and tasks under this Contract, and shall send all notices, 

pay all fees and related costs, and will comply and will have its subcontractors, if any, 

and agents comply with all laws, ordinances, rules, and regulations applicable to the 

Work, in accordance with the drawings and Specifications.  Should the Contractor find 

any discrepancy between the drawings and Specifications and the permits, laws, 

ordinances, rules, and regulations referred to herein, the Contractor shall proceed 

immediately to notify PREPA of the discrepancy and shall not continue with the Work 

until PREPA issues and notifies an order informing the Contractor what changes are 

necessary and when to proceed with the Work as changed.  

ARTICLE 21:  Contingent Fees  
 
The Contractor guarantees that he has not employed any person to solicit or secure this 

Contract upon any agreement for a commission percentage, brokerage or contingent 

fee.  Breach of this guarantee shall give PREPA the right to terminate the Contract or, at 

its discretion to withhold from the Contract Amount the amount of such commission, 

percentage, brokerage or contingent fees.  This guarantee shall not apply to 
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FRPPLVVLRQ¶V�SD\DEOH�E\�FRQWUDFWRUV�XSRQ�FRQWUDFW�RU�VDOHV�VHFXUHG�RU�PDGH�WKURXJK�

bona fide established commercial or selling agencies maintained by the Contractor for 

the purpose of securing business.  

ARTICLE 22.  Transfer of Funds 

If Contractor decides to assign or transfer an amount, due or payable, to which he is 

entitled for services rendered or goods provided during the term of this Contract, 

Contractor shall notify PREPA of such transfer of funds, in accordance to the provisions 

of Act 21-2012.  Said notice shall clearly indicate the rights granted, including a copy of 

the contract under which the assignment or transfer of funds is made, the exact amount 

of funds to be assigned or transferred, and specific identification information regarding 

the assignee (full name of the person or company), address and any other contact 

information.  

Contractor acknowledges and agrees that PREPA may deduct any amount, due or 

payable under this Contract, that Contractor owes; PREPA may retain any said amount 

if Contractor fails to fulfill its obligations and responsibilities under this Contract, or a 

claim arises for warranty or defects regarding the services rendered or goods provided 

under this Contract.  Contractor also acknowledges and agrees WKDW�35(3$¶V�SD\PHQW�

obligation under any assignment of funds will cease upon payment of the outstanding 

amounts under this Contract. PREPA shall not be required to make payments or 

transfer any funds for an amount that exceeds the payment to which Contractor is 

entitled to under this Contract.  

ARTICLE 23:  Conflict of Interest 

The Contractor certifies that he does not receive payment or benefit of any nature for 

services rendered regularly through an appointment to a governmental agency, body, 

public corporation or municipality of Puerto Rico.   

The Contractor represents conflicting interests when on behalf of a client he must 

contend for that which it is his duty to oppose to comply with its obligations with another 

previous, present or potential client.  Also, the Contractor represents conflicting interests 

when his conduct is described as such in the canons of ethic applicable to the 
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Contractor and his personnel or in the laws or regulations of the Commonwealth of 

Puerto Rico.  

In contracts with partnerships or firms, if any of the partners, directors or employees of 

the Contractor should incur in the conduct described herein, said conduct shall 

constitute a violation to the prohibitions provided herein.  The Contractor shall avoid 

even the appearance of the existence of conflicting interests.  

The Contractor acknowledges that the Contracting Officer shall have the power to 

intervene the acts of the Contractor and/or its agents, employees, and subcontractors 

regarding the enforcement of the prohibitions contained herein.  If PREPA should 

discover the existence of adverse interests with the Contractor, the Contracting Officer 

VKDOO� LQIRUP� WKH�&RQWUDFWRU�� LQ�ZULWLQJ��RI�35(3$¶V� LQWHQWLRQ� WR� WHUPLQDWH� WKLV�&RQWUDFW�

within a thirty (30) day period.  During said period, the Contractor may request a 

meeting with the Contracting Officer to present his arguments regarding the alleged 

conflict of interests, which meeting shall be granted by PREPA in every case of alleged 

conflict of interests.  If the Contractor does not request such a meeting during the 

specified thirty (30) day period or the controversy is not satisfactorily settled during the 

meeting, this Contract shall be cancelled.  

The Contractor certifies that, at the time of award of this Contract, it does not have any 

other contractual relation that can enter in a conflict of interest with this Contract.  The 

Contractor also certifies that no public employee has any personal or economical 

interest in this Contract.  

ARTICLE 24:  Claims for Labor and Materials  
 

The Contractor shall, at his own expense, assume the defense of and save harmless 

PREPA from claims for labor and materials and not suffer any procedure or other liens 

to remain outstanding against any of the property used in connection with the Work; and 

shall, on request, furnish satisfactory evidence that all persons who have done work or 

furnished materials have been fully paid.  If the Contractor fails to comply with his 

obligations in this respect, PREPA may take such liens or claims and may withhold from 
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any monies due to the Contractor such amounts as may be necessary to satisfy and 

discharge any such claims and any cost and expenses incidental thereto.  

ARTICLE 25:  Other Contracts  
 
PREPA may award other contracts for additional work, and the Contractor shall fully 

cooperate with such other contractors, in accordance with Article 8, Other Work at the 

Site, of this Contract, and carefully fit his own work to that provided under other 

contracts as may be directed by the Contracting Officer.  The Contractor shall not 

commit or permit any acts which interfere with the performance of work by any other 

Contractor. 

ARTICLE 26:  Minimum Wage Rates 

Laborers and other employees engaged under this Contract shall be paid not less than 

the minimum wages rates prescribed by law or the amount established by federal law or 

regulation, for contracts subject to reimbursement by any federal agency.  PREPA may 

withhold from any payment due to the Contractor any amount necessary to make up the 

full amount of wages due under this Contract and may distribute it directly to those 

entitled thereto hereunder. 

ARTICLE 27:  Unfair Labor Practice  
 
In the event that the Contractor or any of his subcontractors or agents do not comply 

with an order issued by the Puerto Rico Labor Relations Board and/or the National 

Labor Relations Board upon their finding that the Contractor or any of his 

subcontractors or agents have committed an unfair labor practice, no further payments 

shall be made by PREPA to the Contractor after the date of said order.  In addition, the 

Contract may be terminated by PREPA, in which case PREPA may take possession of 

the materials, tools, and appliances on the job site and finish the work by whatever 

method it may deem expedient.  

Any declaration by the Puerto Rico Labor Relations Board and/or by the National Labor 

Relation Board that the Contractor or its agents have not complied with an order issued 

by the Board relating to any unfair labor practice, shall be binding, final and conclusive 

unless such order is reversed or set aside by a Court of competent jurisdiction.  
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ARTICLE 28:  Assignment  
 
The Contractor shall not subcontract or assign its obligations under this Contract, 

ZLWKRXW� 35(3$¶V� SUHYLRXV� ZULWWHQ� DXWKRUL]DWLRQ� IRU� VXFK� DFWLRQV�� � 3URYLGHG�� WKDW� QR�

subcontract shall be considered for PREPA´s approval, except when the following 

requirements are met:  (1) Contractor delivers PREPA a copy of the subcontract, not 

less than thirty (30) days prior to the effective date of the proposed subcontract; (2) the 

subcontract includes, as a condition for its legal validity and enforceability, a provision 

whereby PREPA has the right to substitute, subrogate or assume Contractor´s rights 

under the subcontract, in the event that PREPA declares the Contractor in breach or 

default of any of the Contract terms and conditions; and (3) the subcontract includes, as 

a condition for its validity and enforceability, a provision establishing for the 

VXEFRQWUDFWRU� WKH� REOLJDWLRQ� WR� FRPSO\� ZLWK� DOO� RI� &RQWUDFWRU¶V� REOLJDWLRQV� XQGHU� WKH�

Contract (mirror image clause), except for such obligations, terms and conditions which 

exclusively related with works or services not included under the subcontract.  

If the contractor decides to assign any due or payables, to which he is entitled for 

services rendered or goods provided during the term of this Contract to a different 

company affiliate or any third party, provisions in Article 22 Transfer of Funds, of this 

Contract, shall apply. 

ARTICLE 29:  Subcontractors 
 
PREPA may invalidate any of the contracts with the subcontractors if PREPA 

determines that they are detrimental to its best interests.  

ARTICLE 30:  Novation 
 
The Contractor and PREPA expressly agree that no amendment or change order which 

could be made to this Contract, during its term, shall be understood as a contractual 

novation, unless both Parties agree to the contrary, specifically and in writing.  This 

previous provision shall be equally applicable in such other cases where PREPA gives 

the Contractor a time extension for the compliance of any of its obligations under the 

Contract or where PREPA dispenses the claim or demand of any of its credits or rights 

under this Contract.  
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ARTICLE 31:  Patents and Copyrights  
 
The Contractor, at its own expense, shall defend any suit or action brought against 

PREPA based on a claim that any equipment or part thereof, copyright or un-

copyrighted composition, secret process, patented or unpatented invention, article, or 

appliance manufactured or used in the performance of this Contract, including their use 

by PREPA, constitutes an infringement of any patents or copyrights of the United 

States, if notified promptly in writing by PREPA, and given the authority, information, 

and assistance for the defense of the same, and the Contractor shall pay all damages 

and costs awarded therein against PREPA.  If in such suit the equipment or any part 

thereof, or the composition, secret process, invention, article or appliance, is held to 

constitute infringement and its use is enjoined, the Contractor, at its option and 

expense, shall either procure for PREPA the right to continue using the same or replace 

it with non-infringing equipment, composition, secret process, invention, article or 

appliance, or modify it so it becomes non-infringing; or remove it and refund the 

purchase price. 

ARTICLE 32:  Waivers  
 
No waiver of any breach of this Contract shall be held to be a waiver of any other 

subsequent breach.  All remedies afforded by PREPA in this Contract shall be taken 

and construed as cumulative, that is, in addition to every other remedy provided herein 

or by law. 

ARTICLE 33:  Correction of Work After Final Payment 

The final certificate for payment shall not relieve the Contractor of responsibility for 

faulty materials or workmanship and, unless otherwise specified, Contractor shall 

remedy any defects due thereto in accordance with the Warranty provisions of this 

Contract, PREPA shall give notice of observed defects with reasonable promptness.  All 

questions arising under this Article shall be decided by the Engineer, subject to appeal 

by the Contractor, as provided in Article 34, Disputes, in this Contract.  

ARTICLE 34:  Disputes  
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All disputes concerning questions of fact arising under this Contract shall be decided by 

35(3$¶V� *HQHUDWLRQ� 'LUHFWRU� ZLWKLQ� ��� GD\V� IURP� WKH� VXEPLVVLRQ� RI� WKH� GLVSXWH� E\�

Contractor, subject to written appeal by Contractor to the Contracting Officer within thirty 

(30) days.  Within 10 days thereafter, the Contracting Officer shall inform each Party 

hereto of his decision regarding the dispute.  Contractor, at its option, may elect to 

accept such decision or pursue remedies at law or equity.  Contractor may pursue 

directly the remedies at law or equity for all other disputes other than questions of fact.  

Notwithstanding the terms above, each party has the right at any time, at its option and 

where legally available, to commence an action or proceeding in a court of competent 

jurisdiction to apply for interim or conservatory measures, but not monetary damages. 

In the event of a dispute arising during the warranty period, Contractor shall ensure that 

the Performance Bond remains in full force and effect until such dispute is resolved and 

all obligations of Contractor under the agreement are duly performed.  

ARTICLE 35:  Laws to be Observed  
 
Contractor shall observe and comply with any and all federal, state and municipal laws, 

ordinances and regulations that in any manner affect the Wok, the equipment or the 

materials used in connection with the Works and shall observe all such orders and 

decrees as exist at present or may be enacted prior to the completion of the Works by 

agencies or courts having any jurisdiction or authority.  Contractor shall save harmless 

and indemnify PREPA and its representatives, officers, agents and servants for fines 

DQG�SHQDOWLHV�SDLG�E\�35(3$��LQFOXGLQJ�DWWRUQH\¶V�IHHV��WR�JRYHUQPHQWDO�DXWKRULWLHV�DV�

VROH� UHVXOW� RI� &RQWUDFWRU¶V� YLRODWion of any such law, ordinance, regulation, order or 

decree, whether by the Contractor or its subsidiaries, affiliates and employees, subject 

to limits of liability in Article 16, Liabilities, of this Contract. 

All permits must always be available on site.  The Contractor will be responsible to 

request any extension to the permits before their expiration that may be due to Work 

schedules delays.  Otherwise, the Contractor will assume the responsibility to pay any 

late fees or fines. 

ARTICLE 36:  Change in Law 
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During the term of this Contract, any change in law, including, but not limited to changes 

in applicable tax law, which causes an increase in Contractor's costs when supplying 

the products or services to be acquired by PREPA, shall be of Contractor's 

responsibility and PREPA shall not be obliged to make additional payments nor to pay 

additional sums to the price or canon originally agreed for those products or services.  

 
 
ARTICLE 37:  Choice of Law and Venue 
 
This Contract shall be governed by and construed in accordance with the laws of the 

Commonwealth of Puerto Rico.  Also, the contracting parties expressly agree that only 

the state courts of Puerto Rico will be the courts of competent and exclusive jurisdiction 

to decide over the judicial controversies that the appearing parties may have among 

them regarding the terms and conditions of this Contract.  

ARTICLE 38:  Separability  
 
If a court of competent jurisdiction declares any of the Contract provisions as null or 

invalid, such holding will not affect the validity and effectiveness of the remaining 

provisions of the Contract and the parties agree to comply with their respective 

obligations under such provisions not included by the judicial declaration.  

ARTICLE 39:  Discrimination  
 
The Contractor certifies that he is an employer with equal opportunity employment, and 

does not discriminate against any employee or applicant for employment on account of 

race, color, gender, age, sex, national or social origin, social status, political ideas or 

affiliation, religion, for being or perceived to be a victim of domestic violence, sexual 

aggression or harassment, regardless of marital status, sexual orientation, gender 

identity or immigrant status, for physical or mental disability, for veteran status or 

genetic information. 

ARTICLE 40:  Warranty  

The Contractor warrants to PREPA that the Works shall be performed in a competent, 

diligent manner in accordance with any mutually agreed Specifications.  The foregoing 
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warranty for services work shall expire one (1) year after the Substantial Completion of 

the Works.  No warranty claim shall extend the applicable warranty period.  

If the works do not meet the above warranties, PREPA shall promptly notify the 

Contractor in writing prior to expiration of the warranty period.  The Contractor shall at 

its option, re-perform defective Work.  If regardless of tKH� &RQWUDFWRU¶V� UHDVRQDEOH�

efforts, a deficient Work cannot be re-performed, the Contractor shall refund or credit 

the amounts paid by PREPA for such deficient Work.  Warranty re-performance by the 

Contractor shall not extend or renew the applicable warranty period.  PREPA shall 

REWDLQ� &RQWUDFWRU¶V� DJUHHPHQW� RQ� WKH� execution of any tests it plans to perform to 

determine if any part of the Work does not comply with the Specifications and 

warranties. 

The Contractor will provide the necessary skill labor for any warranty work that has to 

be performed in order to comply with the requirements established under this Article.  

The Performance Bond shall cover and serve as guarantee for this warranty.  Upon 

expiration of the warranty period, the Performance Bond shall expire. 

The warranties and remedies are conditioned upon:  (a) proper storage, installation, 

use, operation, and maintenance of products, (b) PREPA keeping accurate and 

complete records of operation and maintenance during the warranty period and 

providing Contractor with access to those records, and (c) modification or repair of 

products or services only as authorized by the Contractor in writing.  Failure to meet any 

such conditions make the warranty null and void.  The Contractor is not responsible for 

normal wear and tear.   

ARTICLE 41:  Notice  
 
Any required notice to be given hereunder shall be in writing and will be sufficiently 

served when delivered in person or properly mailed to the following addresses: 

To PREPA:  Puerto Rico Electric Power Authority 
    PO Box 364267 
    San Juan, Puerto Rico 00936-4267 

 
Attention:  ________________________ 
   35(3$¶V�*HQHUDWLRQ�'LUHFWRU 
 

    To Contractor: All Contractrs and Services Corp. 
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    P.O. Box 276 
                                           Mercedita PR,  00715 
 

Attention:  Neil Borrero Vélez 
 

 
 
 
 
ARTICLE 42:  Other Taxes 
 
All unemployment, retirement, and other Social Security contributions and taxes; all 

sales, use and excise, privilege, business and occupational taxes, and any other taxes 

or fees payable by the Contractor are and shall be included as part of his prices.  

ARTICLE 43:  Cleaning Up 

The Contractor shall, from time to time, as directed by the Engineer, remove from 

PREPA's property and from all public and private property all waste and materials 

resulting from his operations.  

Upon completion of the Works, the Contractor shall remove from the area of the Works 

all remaining rubbish, unused materials, and other like material, belonging to him or 

used under his direction, and shall hand-in the work area free of contaminants.  In the 

event of his failure to do so, PREPA may proceed with cleanup of the affected areas at 

Contractor's expense, and his surety or sureties shall be liable, therefore.  

ARTICLE 44:  Safety Provisions 

44.1 The Contractor shall have an Occupational Safety and Health Program and a 

Safety Officer on the site.  A copy of this Program will be delivered to 35(3$¶V 

Occupational Safety Division.  The Program shall comply with the following 

minimum requirements of a health and safety program: 

a. It shall comply with all requirements from all applicable regulations 

included in the 29 CFR 1900.1.  The Program shall have been updated 

within the past year from the delivery date to PREPA. 

b. It shall establish the mechanisms used to update and audit compliance 

with itself. 
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c. It shall include an accident or incident investigation procedure.  This 

procedure will always include the preparation of a report, which will be 

submitted to the Occupational Safety Division of PREPA. 

44.2 The Contractor shall submit, for evaluation by the Occupational Safety Division, a 

copy of a Site-Specific Work Plan.  This plan shall include, but not be limited to, 

the following aspects:  

a. Objectives of the Work Plan 

b. Description of the activities  

c. Occupational safety and health considerations to be addressed before 

commencement of the project. 

d. Procedures for achieving compliance with the applicable regulations, 

including, but not limited to: 

i. Occupational Exposure to Lead (29 CFR 1926.62) 

ii. Scaffolds (29 CFR 1926 Subpart L) 

iii. Confined Spaces (29 CFR 1910.146) 

iv. Occupational Exposure to Noise (29 CFR 1910.95) 

v. Hazardous Materials (29 CFR 1910 Subpart H) 

vi. Personal Protective Equipment (29 CFR Subpart I) 

vii. Hazard Communication (29 CFR 1910.1200) 

viii. HAZWOPER (29 CFR 1910.120) 

ix. Fire Protection (29 CFR 1910 Subpart L) 

x. Commercial Diving (29 CFR 1910 Subpart T) 

xi. Respiratory Protection (29 CFR 1910.134) 

xii. Fall Protection (29 CFR 1926 Subpart M) 

xiii. Electrical (29 CFR 1926 Subpart K) 

xiv. Welding (29 CFR 1926 Subpart J) 

xv. Excavations (29 CFR 1926 Subpart P) 

xvi. Demolitions (29 CFR 1926 Subpart T) 

xvii. Blasting & Explosives (29 CFR 1926 Subpart U) 
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xviii. Ventilation (29 CFR 1926.57) 

xix. Tools, Hand, and Powered (1926 Subpart I) 

xx. Electric Industry (29 CFR 1910.269) 

xxi. Lockout/Tagout (29 CFR 1910.147) 

xxii. Asbestos (29 CFR 1910.1001) 

e. It will also include any other regulation or guidelines related to safety and 

health that could be applicable to the scope of work, and contingency 

procedures that include how to proceed in an emergency situation, such 

as fire or chemical spill, among others.  

f. A list of all specialized personnel needed.  Also, include copy of all training 

certificates, licenses or certifications required, according to the scope of 

work, send it via safety@prepa.com.  For example: pesticide applicator, 

electrician, spill responder, refrigeration technician, DOT training for 

hazardous substances, etc.  All these certificates and licenses shall be up 

to date.  

g. Copy of the Safety Data Sheets (SDS) of all chemical products to be used 

GXULQJ�WKH�SURMHFW��IRU�HYDOXDWLRQ�DQG�DSSURYDO�E\�35(3$¶V�2FFXSDWLRQDO�

Safety and Health Office (Hazard Communication Section).  

h. Certification of compliance with medical surveillance requirements, 

according to scope of work.  

i. Certification of compliance with Fit Test requirements for the use of 

respirators that make a face seal.  

j. Safety equipment and materials to be used during the project. 

k. Procedures to verify the work area after each work day and at the end of 

the project.  

l. Each Contractor/Subcontractor shall comply with a 100% drug /alcohol 

free work zone. At minimum, pre-project and post-accident testing is 

required.  A positive post-accident test or positive pre-project test will 
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result in worker dismissal from the project. Testing will be performed in 

following closely the NIDA standards. 

m. Certification of compliance for general workers ten (10) hours 

Occupational Safety and Health Administration course in occupational 

safety and health standards for the construction industry or general 

industry. Also, to the managers levels and safety officer present 

certification of compliance thirty (30) hours Occupational Safety and 

Health Administration course in occupational safety and health standards 

for the construction industry or general industry.   

44.3 Before commencement of work, the Contractor shall take part in a coordination 

meeting with the designated Safety Officer and Construction Site Manager, and 

WKH� SURMHFW�PDQDJHU� RQ�35(3$¶V� EHKDOI�� � 'XULQJ� WKLV�PHHWLQJ� WKH� DUHDV� WR� EH�

worked on will be toured, the site-specific work plan will be discussed and 

reviewed, and amendments to it could be required.  

44.4 If the contracted services include demolition activities (as defined per ANSI A10.6 

± 1990:  Demolition ± the dismantling, razing or wrecking of any fixed building or 

structure or any part thereof) that will be carried out in buildings or structures, 

that because of their construction date or prior use, are suspected to contain 

asbestos, lead based paint or other hazardous materials, the Contractor will 

require a certification from the project manager or owner stating that the building 

or structure is free of such materials. 

44.5 Services including activities inside buildings occupied by working personnel, that 

FRXOG�FUHDWH�D�KD]DUG�WR�WKHLU�VDIHW\�RU�KHDOWK��ZLOO�EH�RIIHUHG�$)7(5�35(3$¶6�

WORKING HOURS.  The Contractor will take all steps necessary to assure the 

DUHD�ZLOO� EH� IUHH� RI� QXLVDQFH� RGRUV� RU� YDSRUV� EHIRUH� LV� UHRFFXS\� E\� 35(3$¶V�

SHUVRQQHO���$OO�WKHVH�ZLOO�EH�GRQH�LQ�FRRUGLQDWLRQ�ZLWK�35(3$¶V�ORFDO�VXSHUYLVRU� 

44.6 The Contractor shall assure that all wastes are removed and properly disposed 

of, in accordance with all applicable laws and regulations, at the end of every 

work shift and after the completion of the project. 
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44.7 All chemical products to be used shall be classified as Approved or Conditionally 

Approved by 35(3$¶V�+D]DUG�&RPPXQLFDWLRQ�6HFWLRQ� 

44.8 Welding operations will comply with the requirements of OSHA, ANSI and NFPA. 

44.9 If the project involves the handling of non-asbestos insulation or other dust 

generating materials, like gypsum board, steps shall be taken to prevent the 

release of the dust to adjacent areas.  The Contractor shall take all reasonable 

precautions for the safety of, and shall provide all reasonable protection to 

prevent damage, injury or loss to all employees on the work and all other persons 

who may be affected.  Also, to the work, property, material and equipment on or 

off the site, under the care, custody or control of the Contractor or any of his 

subcontractors. 

44.10 The Contractor shall comply with all applicable laws, ordinances, rules, 

regulations and lawful orders of any public authority having jurisdiction for the 

safety of persons or property or to protect them from damage, injury or loss.  He 

shall erect and maintain, as required by existing conditions and progress of the 

work, all reasonable safeguards for safety and protection, including posting 

danger signs and other warnings against hazards, promulgating safety 

regulations and notifying owners and users of adjacent utilities. 

44.11 The Contractor shall designate a responsible Safety Officer of his organization, 

evaluated and approved by PREPA, who shall be at all times at the project site, 

whose only duty shall be the prevention of accidents, implement both the Safety 

and Health Program and the Site Specific Work Plan in coordination with the 

6DIHW\� 2IILFHU� IURP� 35(3$�� � 7KH� &RQWUDFWRU¶V� 6DIHW\� 2IILFHU� VKDOO� KDYH�

successfully completed the thirty (30) hours Occupational Safety and Health 

Administration course in occupational safety and health standards for the 

construction industry.  Contractor shall also have on site available at any time the 

latest revision of the OSHA Standards for the Construction Industry Manual. 

44.12 Compliance with all safety provisions by subcontractors shall be the responsibility 

of the Contractor. 
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44.13 Contractor agrees that it shall perform all work in compliance with federal, state 

and local occupational safety and health regulations, as described in the Site 

Specific Work Plan. 

44.14 Contractor will obtain and maintain, during the duration of the Contract, the 

proper permits from all federal, state and local regulatory authorities or other 

applicable government agency with respect to discharge, disposal, use, storage, 

handling and transportation of hazardous chemicals and substances as and 

when applicable law or regulation requires.  For projects including the handling of 

asbestos, lead, or spilled hazardous substances, the notification to EPA or the 

EQB will be done by the Contractor, but in coordination with the Safety Officer 

and the Environmental Advisor or Officer. 

44.15 Contractor will not cause or permit any hazardous chemical or product containing 

a hazardous chemical to be at, or in the vicinity of, any place where any 

employee, agent, or contractor of PREPA, or any employee of any such agent or 

Contractor, may be at risk or exposed to hazard as a result thereof during normal 

use or any foreseeable emergency. 

44.16 Contractor will defend, indemnify and hold harmless, PREPA, its employees, 

agents or assignees for any and all direct liabilities and expenses arising out of 

contractor noncompliance with these clauses irrespective of any other terms of 

this Contract. 

44.17 35(3$� PD\� XQLODWHUDOO\� WHUPLQDWH� WKLV� FRQWUDFW� XSRQ� WKH� &RQWUDFWRU¶V� QRQ� ±

observance of any of the foregoing or for any failure to comply with any of the 

safety provisions on this Contract upon thirty (30) days of a written notice to 

Contractor. 

ARTICLE 45:  Environmental Conditions 

45.1 The Contractor covenants and agrees that it shall, at all times during the term of 

the Contract, and at its sole cost and expense, comply with and assume sole 

responsibility and liability under all environmental laws applicable to use of or 

operations at the project site by Contractors, its agents, assigns, and/or 
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employees.  Contractor agrees that should it or any of its agents, assigns, or 

employees know of (a) any violation of environmental law relating to the project 

site, or (b) the escape, release, or threatened release of any hazardous materials 

in, on under, or about the project site, Contractor shall promptly notify PREPA in 

writing of such, and that it will provide all warnings of exposure to hazardous 

materials in, on, under, or about the project site, in strict compliance with all 

applicable environmental laws.  Further, Contractor covenants and agrees that it 

shall at no time use, analyze, generate, manufacture, produce, transport, store, 

treat, release, dispose of, or permit the escape of, or otherwise deposit in, on, 

under, or about the project site, any hazardous materials, or permit or allow any 

of its agents, assigns, or employees to do so.  Prior to use of the project site, 

Contractor shall provide to PREPA an inventory of all equipment and materials 

stored and/or to be stored at the project site. 

45.2 For purposes of this Contract, hazardous materials shall include but is not limited 

to, any and all substances, chemicals, wastes, sewage, or other materials that are 

now or hereafter regulated, controlled or prohibited by any environmental laws, 

including, without limitation:  any (a) substance defined as a hazardous 

substance, extremely hazardous substance, hazardous material, hazardous 

chemical, hazardous waste, toxic substance, or air pollutant by federal laws (b) 

any chemical, compound, material, substance, or other matter that: (1) is a 

flammable explosive, asbestos, radioactive material, nuclear material, drug, 

vaccine, bacteria, virus, hazardous waste, toxic substance, injurious by itself or 

in combination with other materials; (2) is, controlled, designated in, or governed 

by any hazardous materials law; (3) gives rise to any reporting, notice, or 

publication requirements under any hazardous materials laws. 

45.3 The Contractor must provide and maintain environmental protection 

measurements during the commencement, construction and completion of the 

project, as defined under this Contract.  Environmental protection measures 

must be provided by the Contractor to correct conditions that emerge or develop 
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during the construction, as well, the recondition of all environmental 

measurements or controls employed at the project that do not fulfill their 

purpose. 

45.4 The Contractor must comply with all environmental laws and regulations, as well 

as, any terms or conditions specify under any approved plan, permit or 

endorsement by local, state or federal agencies.  The Contractor must obtain, 

and submit to PREPA, any type of permit required for their operation, such as 

but not limited to:  fuel or wastewater storage tanks, storage of remain material 

of excavations or any landfill required for the project, use and storage of 

chemicals, cranes and transportation permits, etc.  Furthermore, the Contractor 

shall comply immediately with any recommendation, required response or 

mitigation action for any environmental concern or deficiency found by PREPA¶V 

personnel, or any State or Federal regulatory agency.  The Contractor will be 

responsible to notify PREPA immediately of any findings resulting from 

inspections performed by regulatory agency. 

45.5 The Contractor and its subcontractors must comply with the provisions to attend 

all discharge of waste waters to comply with the federal and State regulations of 

the Clean Water Act (40CFR 112.7 y 122), the Spill Prevention Control and 

Countermeasure and the EQB's Water Quality Standards. 

45.6 The Contractor agrees to indemnify PREPA for all expenses and costs of any 

nature arising out of any claim due to an environmental violation, caused by his 

agents, employees, subcontractors or assigns during the performance or non-

performance of its obligations under the Contract. 

45.7 The Contractor shall have available, and close to the working area, the 

necessary equipment to control, pick-up and clean up any spill that could occur 

during the performance of the work required by the Contract.  The equipment 

should include all the necessary materials for the waste disposal. 

45.8 All &RQWUDFWRU¶V�equipment, including vehicles, to be used in the work area should 

have an inspection and maintenance program, and be free of any hydrocarbon or 
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hydraulic fluid leakage.  If the equipment develops a leakage during the work 

process, it should be repaired or replaced immediately.  While the leaking 

equipment is removed of the work or it is repaired, it is the Contractor's 

responsibility the replacement of cloth or absorbent material and drip pans.  

Traces of hydraulic leakages found during the repairs or modification works must 

be removed and clean immediately in order to prevent Power Plant Outfalls 

discharge contamination. 

45.9 The Contractor shall inform and coordinate with the 3ODQW¶V� &RPSOLDQFH�

Regulations Supervisor any work to be done to avoid any environmental 

violation. 

45.10 The Contractor shall comply with all the arrangements established in the Consent 

Decree between PREPA and the Environmental Protection Agency (EPA). 

45.11 All areas must be clean and organized to prevent accidents or violations of 

regulations.  All equipment to be used in the work area should be in perfect 

conditions and have a good maintenance program.  A monthly record of 

maintenance shall be filed by the Contractors and submitted to PREPA.  Also, will 

be responsible to maintain their Operation Center and project area clean and 

organized. 

45.12. The Contractor shall dispose the wastes stipulated in the Technical 

Specifications according to the Environmental regulations��7KH�XVH�RI�35(3$¶V�

waste disposal equipment is not permitted. Hazardous wastes shall not be 

discharged into sanitary sewers or storm water drainage system. All waste 

products shall be disposed of in accordance with applicable regulations. 

45.13 The contractor will be responsible to contain, mitigate and dispose any type fuel 

spill, oils or any other substances due to rupture of generator and rotor 

equipment, as well as auxiliary's related equipment and over and underground 

pipelines, tanks or storage containers. 

45.14 All work shall be performed in compliance with the Spill Prevention and Control 

and Countermeasure Plan (SPCCP). Contractor and subcontractors shall attend 
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to an orientation about the Spill Prevention and Control and Countermeasure 

Plan (SPCCP). 

45.15 The Contractor shall submit work plan and a spill prevention plan to the 

Environmental Engineer (SPCCP). The construction process should be 

performed in such a manner that any adverse environmental impacts, where 

applicable, are reduced to minimum and acceptable level in fulfillment to 

PREPA. 

45.16 All chemical products to be used shall be cODVVLILHG�DV�³$SSURYHG´�RU��&RQGLWLRQDO�

$SSURYHG��E\�35(3$¶V�+D]DUG�&RPPXQLFDWLRQ�6HFWLRQ�DQG�E\�6XEVWDQFHV�DQG�

:DVWHV� 0DQDJHPHQW� 'HSDUWPHQW�� EHIRUH� HQWHULQJ� WKH� ZRUN� DUHD� RI� 35(3$¶V�

premises. 

45.17 The Contractor, upon completion of the work, must leave all the work area clean, 

organized and free of contaminants, according to the laboratory analysis 

before and after the work. Before starting the work, the Contractor shall 

submit the work plan to PREPA for evaluation of the Environmental 

Protection Division.  The storage area for the removed equipment and parts 

must be appropriate to avoid contaminants dispersion to the ground or water. 

45.18 All chemical analysis shall be performed by an approved laboratory and shall be 

included in PREPA's Materials Management Division Supplier's Register as 

companies that are properly qualified and evaluated to perform this type of work. 

45.19 The disposal of non-hazardous and hazardous waste material shall be done in a 

Treatment Storage Disposal Facility (TSDF) previously approved by PREPA. 

45.20 The Contractor shall submit evidence of compliance with '27¶V� +D]DUGRXV�

Materials Transportation, 49 CFR 172 Sub. Part H (DOT). 

45.21 All remedial actions and environmental work will be performed by a company 

previously approved by PREPA. 

45.22 All work shall be performed according to the Best Management Practice Plan 

(BMPP), which is part of the Special Conditions of the NPDES Permit. 
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45.23 Any chemical product should not reach any internal waste stream or outfall of the 

Plant in order to comply with the NPDES Permit. 

45.24 Temporary storage areas of construction and disposal materials shall be 

protected with dikes.  In the absence of dikes, the Contractor shall prepare 

temporary areas with dikes to avoid materials exposure. 

45.25 All the construction and disposal materials shall be covered to avoid rainfall 

exposure during the work activities. 

45.26 The Contractor shall keep a chemical inventory for products with ingredients 

UHJXODWHG� E\� WKH� (3$¶V� 7R[LF� 5HOHDVH� ,QYHQWRU\� �6$5$� WLWOH� ,,,�� ������ � 7KH�

Contractor should do a quantity report for all the material used and disposed in 

the project.  This report will include a copy for all the analysis taken during the 

project and a copy or copies of the manifest of the waste generated.  This report 

should be submitted to the 3ODQW¶V�5HJXODWLRQV�&RPSOLDQFH�6XSHUYLVRU and to the 

Quality Assurance Environmental Protection Division. 

45.27 The Contractor shall be responsible to obtain the requirement air permits for the 

control of fugitive emission that may be causes by process or work operations. 

45.28 The Contractor shall be responsible to obtain all the necessary permits for the 

propose activity, including the operation of emergency electric power generators, 

fuel and oil storage tanks, use of crane and transportation of equipment in state 

roads and highways.  All copies of approved permits must be on the site project. 

The Contractor must submit a copy of the approved permits to the Environmental 

Protection Quality Assurance Division (EPQAD). 

45.28 The Contractor must locate construction and maintenance signs in a visible area 

of the project.  These signs must comply with the states and federal codes for 

regulatory, warning and guide signs. 

45.29 Water flooding of trenches with potable water will not be permitted. 

45.30 All paints applied by sprayers shall be of a water-based type. 
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45.31 Provisions shall be made to prevent the discharge of construction silt, mud, and 

debris into storm water drains or power plant outfalls. 

45.32 Contractor shall take whatever steps, procedures, or means to prevent abnormal, 

material spillage, or tracking conditions due to their construction operations in 

connection with the Contract.  The dust control measures shall always be 

maintained GXULQJ� FRQVWUXFWLRQ� RI� WKH� SURMHFW�� WR� WKH� VDWLVIDFWLRQ� RI� 35(3$¶V 

Environmental and Engineers Personnel, in accordance with Air Pollution Control 

Regulations. 

45.33 All materials supplied by Contractor shall be one hundred percent (100%) 

asbestos free. 

45.34 When archaeological features are encountered or unearthed, Contractor shall 

SURPSWO\�UHSRUW�35(3$¶V�(QYLURQPHQWDO�'LYLVLRQ���([FDYDWLRQ�VKDOO�QRW�UHVXPH�LQ�

the identified area until approved by State Regulatory Officers. 

45.35 Contractor is solely responsible for, and assumes full liability for, the traffic 

control relating to this project.  Contractor is solely responsible for any and all 

loss, damage, replacement, or repair necessitated to any traffic signal 

equipment, traffic signal conduit, and/or circuits, arising from or relating to 

Contractor's work or services performed hereunder.  Contractor shall have all 

repairs performed immediately at its sole expense by a licensed electrical 

contractor with experience in traffic signal repair, subject to pre-approval by State 

the Roads and Transportation Department.  Any and all repairs and/or 

replacement costs expended by the State in this regard shall be reimbursed 

immediately by the Contractor. 

 

 

ARTICLE 46:  Use of Completed Portions 

PREPA shall have the right to take possession of and use any completed or partially 

completed portions of the Work, notwithstanding the fact that the time for completion of 



Structural Rehabilitation and Maintenance Natural Gas Line Pipe Loop 
at the Costa Sur Power Plant 
Page 40 
 
the entire Works may not have expired, but such taking possession and use shall not be 

deemed an acceptance of the Work so taken or used or any part thereof.  PREPA may 

require the Contractor to expedite the completion of any part of the Work for provisional 

use by PREPA and the Contractor shall comply with such request.  If such order of 

completion or prior use increases the cost of the work or delays the work, the Contractor 

shall be entitled to such extra compensation or extension of time as agreed by the 

Parties. 

ARTICLE 47.  Quality Assurance  

The Contractor shall submit for evaluation and approval by PREPA a quality control 

program and establish a quality assurance program, also evaluated and approved by 

PREPA, to satisfy all applicable regulation and requirements specified in the 

procurement documents and satisfactory to PREPA.  The program shall contain all 

those measures necessary to assure that all basic technical requisites ask for in the 

drawings, codes, tests, and inspections for design, fabrication, cleaning, installation, 

packing, handling, shipping, long term storage, when necessary, and test equipment are 

fulfilled.  PREPA reserves the right to conduct audits and inspections to the facilities, 

activities, and/or documents when estimated and without previous notification 

necessary in order to assure that the quality control program is adequate and properly 

implemented.   

The Contractor shall allow PREPA access to its facilities and documents, so that 

PREPA, through audits and inspections can verify the quality of the labor, equipment, 

products, services, and any other related items provided by the Contractor.  In every 

case in which the materials or services furnished to PREPA are subcontracted partially 

or totally, by the Contractor, the Contractor shall request the subcontractor to accept 

and comply with all the requirements of this Article.  

 
 
 
ARTICLE 48: Compliance with the Commonwealth of Puerto Rico Contracting 

Requirements  
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The Contractor will comply with all applicable State Law, Regulations or Executive 

Orders that regulate the contracting process and requirements of the Commonwealth of  

Puerto Rico.  Before the execution of the Contract, the Contractor will provide the 

following douments: 

A. Executive Order No. OE-1991-24 of June 18, 1991 to require certification of 

compliance with the Internal Revenue Services of the Commonwealth of  

Puerto Rico:  Pursuant to Executive Order Number OE-1991-24 of June 18, 1991, 

the Contractor will certify and guarantee that it has filed all the necessary and 

required income tax returns to the Government of Puerto Rico for the last five (5) 

years.   

The Contractor, further will certify that it has complied and is current with the 

payment of any and all income taxes that are, or were due, to the Government of 

Puerto Rico.  The Contractor shall provide, to the satisfaction of PREPA, and 

whenever requested by PREPA during the term of this Contract, the necessary 

documentation to support its compliance with this clause.  The Contractor will be 

given a specific amount of time to produce said documents.  During the term of this 

Contract, the Contractor agrees to pay and/or to remain current with any 

repayment plan agreed to by the Contractor with the Government of Puerto Rico.  

B. Executive Order No. OE-1992-52 of August 28, 1992 to require certification of 

compliance with the Department of Labor of the Commonwealth of Puerto Rico:  

Pursuant to Executive Order Number 1992-52, dated August 28, 1992 amending  

OE-1991-24, the Contractor will certify and warrant that it has made all payments 

UHTXLUHG�IRU�XQHPSOR\PHQW�EHQHILWV��ZRUNPHQ¶V�FRPSHQVDWLRQ�DQG�VRFLDO�VHFXULW\�

for chauffeurs, whichever is applicable, or that in lieu thereof, has subscribed a 

payment plan in connection with any such unpaid items and is in full compliance 

with the terms thereof.  The Contractor accepts and acknowledges its responsibility 

for requiring and obtaining a similar warranty and certification from each and every 

contractor and Sub Contractor whose service the Contractor has secured in 
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connection with the services to be rendered under this Contract and shall forward 

evidence to PREPA as to its compliance with this requirement.  

C. Government of Puerto Rico Municipal Tax Collection Center:  The Contractor will 

certify and guarantee that it does not have any current debt with regards to 

SURSHUW\� WD[HV� WKDW� PD\� EH� UHJLVWHUHG� ZLWK� WKH� *RYHUQPHQW� RI� 3XHUWR� 5LFR¶V�

Municipal Tax Collection Center (known in Spanish as Centro de Recaudación de 

,QJUHVRV�0XQLFLSDOHV� �³&5,0´��� � The Contractor further will certify to be current 

with the payment of any and all property taxes that are or were due to the 

Government of Puerto Rico.  The Contractor shall provide, to the satisfaction of 

PREPA and whenever requested by PREPA during the term of this Contract, 

Certification issued by the Municipal Revenues Collection Center (MRCC), 

assuring that Contractor does not owe any tax accruing to such governmental 

agency.  To request such Certification, Contractor will use the form issued by the 

MR&&� �FDOOHG� ³&5,0-Certificados, Radicación, Estado de Cuenta y Todos los 

&RQFHSWRV´� LQ� WKH� ZHEVLWH��� � 7KH� &RQWUDFWRU� ZLOO� GHOLYHU� XSRQ� UHTXHVW� DQ\�

documentation requested by PREPA.  During the Term of this Contract, the 

Contractor agrees to pay and/or to remain current with any repayment plan agreed 

to by the Contractor with the Government of Puerto Rico with regards to its 

property taxes. 

  The Contractor shall provide a Personal Property Tax Filing Certification, issued by 

the MRCC which indicates that Contractor has filed its Personal Property Tax 

Return for the last five (5) contributory terms or Negative Debt certification issued 

by the MRCC with respect to real and property taxes and a sworn statement 

executed by Contractor indicating that (i) its revenues are derived from the 

rendering of professional services, (ii) during the last five (5) years (or the time in 

which it has been providing professional services) it has had no taxable business 

or personal property on the 1st of January of each year, (iii) that for such reasons it 

has not been required to file personal property tax returns, as required under 

Article 6.03 of  
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Act 83-1991, as amended, and (iv) that for such reason it does not have an 

HOHFWURQLF�WD[�ILOH�LQ�WKH�05&&¶V�HOHFWURQLF�V\VWHP� 

D. Treasury Department Certification: The Contractor shall furnish a Certification 

issued by the Treasury Department of Puerto Rico which indicates that Contractor 

does not owe Puerto Rico Sales and Use taxes to the Commonwealth of Puerto 

Rico; or is paying such taxes by an installment plan and is in full compliance with 

its terms. 

E. 7KH� &RQWUDFWRU� VKDOO� SURYLGH� D� FRS\� RI� &RQWUDFWRU¶V� &HUWLILFDWH� RI� 0HUFKDQW¶V�

Registration issued by the Treasury Department of Puerto Rico. 

F. Sales and Use Tax Filing Certificate, issued by the Treasury Department of  

Puerto Rico:  The Contractor shall provide a Puerto Rico Sales and Use Tax Filing 

Certificate, issued by the Treasury Department of Puerto Rico assuring that 

Contractor has filed his Puerto Rico Sales and Use Tax for the last sixty (60) 

contributory periods. 

G. Puerto Rico Child Support Administration (ASUME):  The Contractor shall present, 

to the satisfaction of PREPA, the necessary documentation certifying that the 

Contractor nor any of its owners, affiliates of subsidiaries, if applicable, have any 

debt, outstanding debt, or legal procedures to collect child support payments that 

may be registered with the Puerto Rico Child Support Administration (known in 

Spanish as the Administración Para El Sustento de Menores (ASUME)).   

H. The Contractor shall present the Certificate of Incorporation, or Certificate of 

Organization or Certificate of Authorization to do business in Puerto Rico issued by 

the Puerto Rico Department of State. 

I. The Contractor shall present a Good Standing Certificate issued by the  

Puerto Rico Department of State. 

J. Social Security and Income Tax Retentions:  In compliance with Executive 

Order 1991 OE-24; and C.F.R. Part 404 et. Seq., the Contractor will be responsible 

for rendering and paying the Federal Social Security and Income Tax Contributions 

for any amount owed as a result of the income, from this Contract.  
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K. Income Tax Retention Law:  PREPA shall deduct and withhold ten percent (10%) 

of any and all payments to residents of the Commonwealth of Puerto Rico as 

required by the Internal Revenue Code of Puerto Rico.  In case of US citizens and 

Non US citizens, which are nonresidents of the Commonwealth of Puerto Rico the 

Contractor will retain twenty percent (20%) and twenty-nine percent (29%) 

respectively.  PREPA will remit such withholdings to the Government of Puerto 

5LFR¶V�7UHDVXU\�'HSDUWPHQW��NQRZQ�LQ�6SDQLVK�DV�Departamento de Hacienda de 

Puerto Rico).  The Contractor will request PREPA not to make such withholdings if, 

to the satisfaction of PREPA, the Contractor timely provides a release from such 

REOLJDWLRQ�E\� WKH�3XHUWR�5LFR¶V�7UHDVXU\�'HSDUWPHQW��3 L.P.R.A. § 8611 et seq., 

2011 L.P.R. 232; 232-2011. 

L. Compliance with Act 1-2012 of Governmental Ethics:  The Contractor will certify 

compliance with Act 1-2012, as amended, known as the Ethics Act of the 

Government of Puerto Rico, which stipulates that no employee or executive of 

PREPA nor any member of his/he immediate family (spouse, dependent children 

or other members of his/her household or any individual whose financial affairs are 

under the control of the employee) shall have any direct or indirect pecuniary 

interest in the services to be rendered under this Contract, except as may be 

expressly authorized by the Governor of Puerto Rico in consultation with the 

Secretary of Treasury and the Secretary of Justice of the Government.  3 L.P.R.A. 

§ 8611 et seq.; 

M. Act. 168-2000:  Law for the Strengthening of the Family Support and Livelihood of 

Elderly People:  The Contractor will certify that if there is any Judicial or 

Administrative Order demanding payment or any economic support regarding  

Act 168-2000, as amended, the same is current and in all aspects in compliance.   

Act 168-�����³Law for the Strengthening of the Family Support and Livelihood of 

(OGHUO\� 3HRSOH´ LQ� 6SDQLVK�� ³Ley para el Fortalecimiento del Apoyo Familiar y 

6XVWHQWR�GH�3HUVRQDV�GH�(GDG�$YDQ]DGD´��3 L.P.R.A. §8611 et seq. 
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N. Act. 127-������ &RQWUDFW� 5HJLVWUDWLRQ� LQ� WKH� &RPSWUROOHU¶V� 2IILFH� RI� 

Puerto Rico Act:  Payment for services object of this Contract will not be made until 

this Contract is properly registered in the Office of the Comptroller of the 

Government of Puerto Rico pursuant to Act. No. 18 of October 30, 1975, as 

amended.  

O. Dispensation:  Any and all necessary dispensations have been obtained from any 

government entity and that said dispensations shall become part of the contracting 

record. 

P. Rules of Professional Ethics:  The Contractor acknowledges and accepts that it is 

knowledgeable of the rules of ethics of his/her profession and assumes 

responsibility for his/her own actions. 

Q. Anti-Corruption Code for a New Puerto Rico: Contractor agrees to comply with the 

provisions of Act 2-2018, as the same may be amended from time to time, which 

establishes the Anti-Corruption Code for a New Puerto Rico.  The Contractor 

hereby certifies that it does not represent particular interests in cases or matters 

that imply a conflict of interest, or of public policy, between the executive agency 

and the particular interests it represents.   

The Contractor shall furnish a sworn statement to the effect that neither Contractor 

nor any president, vice president, executive director or any member of a board of 

officials or board of directors, or any person performing equivalent functions for 

Contractor has been convicted of or has pled guilty to any of the crimes listed in 

Article 6.8 of Act 8-2017, as amended, known as the Act for the Administration and 

Transformation of Human Resources in the Government of Puerto Rico or any of 

the crimes included in Act 2-2018. 

The Contractor hereby certifies that it has not been convicted in Puerto Rico or 

United States Federal court for under Articles 4.2, 4.3 or 5.7 of Act 1-2012, as 

amended, known as the Organic Act of the Office of Government Ethics of Puerto 

Rico, any of the crimes listed in Articles 250 through 266 of Act 146-2012, as 

amended, known as the Puerto Rico Penal Code, any of the crimes typified in  
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Act 2-2018, as amended, known as the Anti-Corruption Code for a New Puerto 

Rico or any other felony that involves misuse of public funds or property, including 

but not limited to the crimes mentioned in Article 6.8 of Act 8-2017, as amended, 

known as the Act for the Administration and Transformation of Human Resources 

in the Government of Puerto Rico. 

PREPA shall have the right to terminate the Contract in the event Contractor is 

convicted in Puerto Rico or United States Federal court for under Articles 4.2, 4.3  

or 5.7 of Act 1-2012, as amended, known as the Organic Act of the Office of 

Government Ethics of Puerto Rico, any of the crimes listed in Articles 250  

through 266 of Act 146-2012, as amended, known as the Puerto Rico Penal Code, 

any of the crimes typified in Act 2-2018, as amended, known as the Anti-Corruption 

Code for a New Puerto Rico or any other felony that involves misuse of public 

funds or property, including but not limited to the crimes mentioned in Article 6.8 of  

Act 8-2017, as amended, known as the Act for the Administration and 

Transformation of Human Resources in the Government of Puerto Rico. 

R. Prohibition with respect to execution by public officers: (3 L.P.R.A. 8615(c)): 

No public officer or employee authorized to contract on behalf of the executive 

agency for which he/she works may execute a contract between the agency for 

which he/she works and an entity or business in which he/she or any member of 

his/her family unit has or has had direct or indirect economic interest during the last 

four (4) years prior to his/her holding office. 

 

 

S. Prohibition with respect to contracting with officers or employees:  
(3 L.P.R.A. 8615(d)): 

 
No executive agency may execute a contract in which any of its officers or 

employees or any member of their family units has or has had direct or indirect 

economic interest during the last four (4) years prior to their holding office, unless 

the Governor gives authorization thereto with the previous recommendation of the 

Secretary of the Treasury and the Secretary of Justice. 



Structural Rehabilitation and Maintenance Natural Gas Line Pipe Loop 
at the Costa Sur Power Plant 
Page 47 
 
T. Prohibition with respect to contracts with officers and employees of other 

Government entities: (3 L.P.R.A. 8615(e)): 
 

No public officer or employee may be a party to or have any interest in any profits 

or benefits produced by a contract with any other executive agency or government 

dependency unless the Governor gives express authorization thereto with previous 

recommendation from the Secretary of the Treasury and the Secretary of Justice. 

U. Prohibition with respect to evaluation and approval by public officers:  
(3 L.P.R.A. 8615(f)): 

 
No public officer or employee who has the power to approve or authorize contracts 

shall evaluate, consider, approve or authorize any contract between an executive 

agency and an entity or business in which he/she or any member of his/her family 

unit has or has had direct or indirect economic interest during the last four (4) 

years prior to his/her holding office. 

V. Prohibition with respect to execution by public officers contracts with former public 
officers: (3 L.P.R.A. 8615(h)): 

 
No executive agency shall execute contracts with or for the benefit of persons who 

have been public officers or employees of said executive agency until after  

two (2) years have elapsed from the time said person has ceased working as such. 

W. Provisions Required under Act 14-2004: Contractor agrees that articles extracted, 

produced, assembled, packaged or distributed in Puerto Rico by enterprises with 

operations in Puerto Rico, or distributed by agents established in Puerto Rico shall 

be used when the service is rendered, if they are available. 

X. Consequences of Non-Compliance:  If any of the previously required Certifications 

shows a debt, and Contractor has requested a review or adjustment of this debt, 

Contractor will certify that it has made such request at the time of the Contract 

execution.  If the requested review or adjustment is denied and such determination 

is final, Contractor will provide, immediately, to PREPA a proof of payment of this 

debt; otherwise, Contractor accepts that the owed amount be offset by PREPA and 

retained at the origin, deducted from the corresponding payments. The Contractor 

expressly agrees that the conditions outlined above and throughout this Article are 

essential requirements of this Contract.  Consequently, should any one of these 
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representations, warranties or certifications be incorrect, inaccurate or misleading, 

in whole or in part, there shall be enough cause for PREPA to terminate this 

Contract. 

ARTICLE 50: Compliance with Applicable Federal Law, Regulations And Executive 
Orders.  [REQUIRED FOR AGREEMENTS FUNDED IN WHOLE OR 
IN PART WITH FEMA and CDBG-DR FUNDS] 

50.1 Contract Work Hours and Safety Standards Act (40 U.S.C. 3701±3708). 

A. Overtime requirements.  No contractor or subcontractor contracting for any 

part of the contract work which may require or involve the employment of 

laborers or mechanics shall require or permit any such laborer or mechanic in 

any workweek in which he or she is employed on such work to work in excess 

of forty hours in such workweek unless such laborer or mechanic receives 

compensation at a rate not less than one and one-half times the basic rate of 

pay for all hours worked in excess of forty hours in such workweek. 

B. Violation; liability for unpaid wages; liquidated damages. In the event of any 

violation of the clause set forth in paragraph (A) of this section the contractor 

and any subcontractor responsible therefor shall be liable for the unpaid 

wages.  In addition, such contractor and subcontractor shall be liable to the 

United States (in the case of work done under contract for the District of 

Columbia or a territory, to such District or to such territory), for liquidated 

damages.  Such liquidated damages shall be computed with respect to each 

individual laborer or mechanic, including watchmen and guards, employed in 

violation of the clause set forth in paragraph (A) of this section, in the sum of 

$27 for each calendar day on which such individual was required or permitted 

to work in excess of the standard workweek of forty hours without payment of 

the overtime wages required by the clause set forth in paragraph (A) of this 

section. 

C. Withholding for unpaid wages and liquidated damages.  PREPA shall upon its 

own action or upon written request of an authorized representative of the 

Department of Labor withhold or cause to be withheld, from any moneys 
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payable on account of work performed by the contractor or subcontractor 

under any such contract or any other Federal contract with the same prime 

contractor, or any other federally-assisted contract subject to the Contract 

Work Hours and Safety Standards Act, which is held by the same prime 

contractor, such sums as may be determined to be necessary to satisfy any 

liabilities of such contractor or subcontractor for unpaid wages and liquidated 

damages as provided in the clause set forth in paragraph (B) of this section. 

D. Subcontracts.  The contractor or subcontractor shall insert in any 

subcontracts the clauses set forth in paragraph (A) through (D) of this section 

and also a clause requiring the subcontractors to include these clauses in any 

lower tier subcontracts.  The prime contractor shall be responsible for 

compliance by any subcontractor or lower tier subcontractor with the clauses 

set forth in paragraphs (A) through (D) of this section. 
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50.2 Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352 (as amended).  Contractor 

certifies that it will not and has not used Federal appropriated funds to pay any 

person or organization for influencing or attempting to influence an officer or 

employee of any agency, a member of Congress, officer or employee of 

Congress, or an employee of a member of Congress in connection with obtaining 

any Federal contract, grant, or any other award covered by 31 U.S.C. § 1352.  

Each tier shall so certify to the tier above it.  Each tier shall also disclose any 

lobbying with non-Federal funds that takes place in connection with obtaining any 

Federal award.  Such disclosures are forwarded from tier to tier up to the 

recipient (COR3).  Contractor shall also submit to PREPA the required 

certification regarding lobbying at Appendix A, 44 C.F.R. Part 18. 

50.3 Remedies.  Any violation or breach of terms of this Contract on the part of the 

Contractor or a subcontractor may result in the suspension or termination of this 

Contract or such other action, including the recovery of damages, as may be 

necessary to enforce the rights of PREPA.  The duties and obligations imposed 

by this Contract and the rights and remedies available hereunder shall be in 

addition to, and not a limitation of, any duties, obligations, rights and remedies 

otherwise imposed or available by law.  Upon a material breach by Contractor, 

PREPA may utilize any remedy available by law, including precluding Contractor 

from further work with PREPA in the future and recommend suspension and 

debarment.  

50.4 Clean Air Act and the Federal Water Pollution Control Act. 

A. The Contractor agrees to comply with all applicable standards, orders or 

regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. § 

7401 et seq., and the Federal Water Pollution Control Act, as amended, 33 

U.S.C. 1251 et seq. 

B. The Contractor agrees to report each violation to PREPA and understands 

and agrees that PREPA will, in turn, report each violation as required to 

assure notification to the COR3, the Federal Emergency Management 
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Agency, and the appropriate Environmental Protection Agency Regional 

Office. 

C. The Contractor agrees to include these requirements in each subcontract 

exceeding $150,000 financed in whole or in part with Federal assistance. 

50.5 Changes.  At any time changes in the Services or work to be performed within 

the general scope of this Contract may be made in accordance with Article 7, 

Changes/Extra Work; provided, however, that no changes shall be made to the 

scope of the Services that would render the costs incurred in the performance of 

this Contract unallowable or not allocable under, or outside the scope, or not 

reasonable for the completion of, Federal grant awards from FEMA or any other 

U.S. federal agency. 

50.6 Sufficiency of Funds.   The Contractor recognizes and agrees that all or a portion 

of the funding for this Contract shall be derived from assistance awarded by 

Federal agencies of the United States of America to PREPA or the Government 

of Puerto Rico.  As part of its obligations under this Contract, Contractor shall 

ensure that the work performed hereunder is eligible for funding by complying 

with all applicable Federal law, regulations, executive orders, Federal agency 

policy, procedures, directives and guidelines. If during the term of this Contract, 

Federal or local funding is reduced, deobligated, or withdrawn, PREPA may 

reduce the scope of or terminate the Contract, without penalty, by providing 

written notice to Contractor of the changes in scope or termination.  PREPA shall 

not be obligated to pay nor shall be held financially liable if any work performed 

by Contractor under this Contract is deemed ineligible by any Federal agency. 

The Federal Government is not a party to this contract and is not subject to any 

obligations or liabilities to PREPA, Contractor, or any other party pertaining to 

any matter resulting from this Agreement. 

50.7 FEMA Disaster Assistance Survivor/Registrant Data. 

A. If the Contractor has access to Disaster Assistance Survivor/Registrant data 

or any other personally identifiable information, the Contractor shall comply 
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with the provisions of the Terms and Conditions for Sharing FEMA Disaster 

Assistance Survivor/Registrant Data with State Governments set forth in the 

FEMA-Government of Puerto Rico Contract for FEMA-4339-DR-PR. 

B. The Contractor shall indemnify, defend, and hold harmless PREPA and the 

Government of Puerto Rico for any and all costs associated with the defense 

RI� WKDW� OLWLJDWLRQ�� LQFOXGLQJ�FRVWV�DQG�DWWRUQH\V¶� IHHV��VHWWOHPHQts, or adverse 

MXGJPHQWV� DULVLQJ� IURP� WKH� &RQWUDFWRU¶V� IDLOXUH� WR� FRPSO\� ZLWK� WKH�

requirements under this contract. 

50.8 Costs.  All costs incurred by the Contractor in performance of this Contract must 

be in accord with the cost principles of 2 C.F.R. pt. 200, Subpart E.  PREPA shall 

not be required to make payments to the Contractor for costs which are found to 

be contrary to the cost principles 2 C.F.R. pt. 200, Subpart E. 

50.9 Financial Management System.  7KH�&RQWUDFWRU¶V�ILQDQFLDO�PDQDJHPHQW�V\VWHP�

shall provide for the following: 

A. accurate, current, and complete disclosure of the financial results of this 

Contract and any other contract, grant, program, or other activity administered 

by the Contractor; 

B. records adequately identifying the source and application of all Contractor 

funds and all funds administered by the Contractor which shall contain 

information pertaining to all contract and grant awards and authorizations, 

obligations, unobligated balances, assets, liabilities, outlays and income, and 

shall be segregated by contract or on a contract-by-contract basis; 

C. effective internal control structure over all funds, property, and other assets, 

sufficient to allow the Contractor to adequately safeguard all such assets and 

shall ensure that they are used solely for authorized purposes; 

D. comparison of actual outlays with budgeted amounts for this Contract and for 

any other contract, grant, program, or other activity administered by the 

Contractor; 

E. accounting records supported by source documentation; 
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F. procedures to minimize elapsed time between any advance payment issued 

and the disbursement of such advance funds by the Contractor; and 

G. procedures consistent with the provisions of any applicable policies of the 

Federal Government and the Government of Puerto Rico and procedures for 

determining the reasonableness, allowability and allocability of costs under 

this Contract. 

50.10 Penalties, Fines, and Disallowed Costs.  In the event that any U.S. Federal 

agency or the Government of Puerto Rico disallows or demands repayment for 

costs incurred in the performance of this Contract, or if any penalty is imposed 

due to an act or omission by the Contractor, the Contractor shall be solely 

responsible for such penalty, disallowed costs, or repayment demand, and shall 

reimburse PREPA in full within ten days of receiving notice from PREPA of such 

penalty, disallowance, or repayment demand.  Any monies paid by the 

Contractor pursuant to this provision shall not relieve the Contractor of liability to 

PREPA for damages sustained by PREPA by virtue of any other provision of this 

Contract. 

50.11 Debarment, Suspension, and Ineligibility. 

A. This Contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 

C.F.R. pt. 3000.  As such the Contractor represents and warrants that none of 

the Contractor, its principals (defined at 2 C.F.R. § 180.995), or its affiliates 

(defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 180.940) 

or disqualified (defined at 2 C.F.R. § 180.935).  The Contractor further 

represents and warrants that it will not enter into any contracts or 

subcontracts with any individual or entity which has been debarred, 

suspended or deemed ineligible under those provisions. During the term of 

this Contract, the Contractor will periodically review SAM.gov and local 

notices to verify the continued accuracy of this representation. The Contractor 

shall require all subcontractors at every tier to comply with this requirement. 
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B. The Contractor must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 

3000, subpart C and must include a requirement to comply with these 

regulations in any lower tier covered transaction it enters into. 

C. This certification is a material representation of fact relied upon by PREPA.  If 

it is later determined that the Contractor did not comply with 2 C.F.R. pt. 180, 

subpart C, an 2 C.F.R. pt. 3000, subpart C, in addition to remedies available 

to the Government of Puerto Rico and PREPA, the Federal Government may 

pursue available remedies, including but not limited to suspension and/or 

debarment. 

50.12 Reporting Requirements.  The Contractor shall complete and submit all reports, 

in such form and according to such schedule, as may be required by PREPA. 

50.13 Review of Laws.  The Contractor certifies that it will access online and read each 

law that is cited in the aforementioned clauses and that, in the event it cannot 

access the online version, it will notify PREPA in order to obtain printed copies of 

the laws.  Not requiring a printed copy of the laws to PREPA will be evidence that 

the Contractor was able to find it online and read it as required. 

50.14 Notice of Federal Emergency Management Agency (FEMA) Reporting 

Requirements and Regulations. 

A. PREPA is using Federal grant funding awarded or administered by FEMA to 

the Government of Puerto Rico and/or PREPA to pay, in full, for the costs 

incurred under this Contract.  As a condition of FEMA funding under major 

disaster declaration FEMA-4339-DR-PR, FEMA requires the Government of 

Puerto Rico and PREPA to provide various financial and performance 

reporting.  The Contractor agrees to provide all information, documentation, 

and reports necessary to satisfy these reporting requirements.  Failure by the 

Contractor to provide information necessary to satisfy these reporting 

requirements may result in loss of Federal funding for this Contract, and such 

failure shall be a material breach of this Contract. 
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B. Applicable Regulations and Policy.  Applicable regulations, FEMA policy, and 

other sources setting forth these reporting requirements include, but are not 

limited to: 

(1) 2 C.F.R. § 327 (Financial Reporting); 

(2) 2 C.F.R. § 200.328 (Monitoring and Reporting Program Performance); 

(3) Performance and financial reporting requirements set forth in 2 C.F.R.  

Part 206. 

50.15 Access to Records. 

A. The Contractor agrees to provide PREPA, the Government of Puerto Rico, 

the FEMA Administrator,  the Secretary of HUD, the Comptroller General of 

the United States, or any of their authorized representatives access to any 

books, documents, papers, and records of the Contractor which are directly 

pertinent to this Contract for the purposes of making audits, examinations, 

excerpts, and transcriptions. 

B. The Contractor agrees to permit any of the foregoing parties to reproduce by 

any means whatsoever or to copy excerpts and transcriptions as reasonably 

needed. 

C. The Contractor agrees to provide the FEMA Administrator, the Secretary of 

HUD, or his authorized representatives access to work sites pertaining to the 

work being completed under the Contract. 

50.16 Retention requirements for records.  The Contractor agrees to maintain all books, 

records, accounts, and reports and all other records produced or collected in 

connection with this Contract for a period of not less than three years from the 

date of submission by PREPA or the Puerto Rico Emergency Management 

$JHQF\�� RQ� 35(3$¶V� behalf, of the final expenditure report for disaster 

declaration  

FEMA-4339-DR-PR, as reported to FEMA.  If any litigation, claim, or audit is 

started before the expiration of the 3-year period, the records must be retained 

until all litigation, claims, or audit findings involving the records have been 
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resolved and final action taken.  It is the responsibility of the Contractor to inquire 

of PREPA whether the aforementioned final expenditure report has been 

submitted. 

50.17 Program Fraud and False or Fraudulent Statements or Related Acts.  The 

Contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for 

)DOVH�&ODLPV� DQG�6WDWHPHQWV�� DSSOLHV� WR� WKH�&RQWUDFWRU¶V� DFWLRQV� SHUWDLQLQJ� WR�

this Contract. 

50.18 Procurement of Recovered Materials.  In the performance of this Contract, the 

Contractor shall make maximum use of products containing recovered materials 

WKDW�DUH�(QYLURQPHQWDO�3URWHFWLRQ�$JHQF\��³(3$´�- designated items unless the 

product cannot be acquired² 

A. Competitively within a timeframe providing for compliance with the Contract 

performance schedule; 

B. Meeting Contract performance requirements; or 

C. At a reasonable price. 

Information about this requirement, along with the list of EPA-designated items, 

LV� DYDLODEOH� DW� (3$¶V� &RPSUHKHQVLYH� 3URFXrement Guidelines web site, 

https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program. 

50.19 Energy Efficiency.  The Contractor agrees to comply with the requirements of 42 

U.S.C. § 6201, which contain policies relating to energy efficiency that are 

GHILQHG� LQ� WKH�*RYHUQPHQW�RI�3XHUWR�5LFR¶V�HQHUJ\�FRQVHUYDWLRQ�SODQ� LVVXHG� LQ�

compliance with said statute. 

50.20 Equal Employment Opportunity.  During the performance of this Contract, the 

Contractor agrees as follows: 

A. The Contractor will not discriminate against any employee or applicant for 

employment because of race, color, religion, sex, sexual orientation, gender 

identity, or national origin. The Contractor will take affirmative action to ensure 

that applicants are employed, and that employees are treated during 

employment, without regard to their race, color, religion, sex, sexual 
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orientation, gender identity, or national origin. Such action shall include, but 

not be limited to, the following:  employment, upgrading, demotion, or 

transfer, recruitment, or recruitment advertising, layoff or termination, rates of 

pay or other forms of compensation, and selection for training, including 

apprenticeship.  The Contractor agrees to post in conspicuous places, 

available to employees and applicants for employment, notices to be provided 

by the contracting officer setting forth the provisions of this nondiscrimination 

clause. 

B. The Contractor will, in all solicitations or advertisements for employees placed 

by or on behalf of the Contractor, state that all qualified applicants will receive 

consideration for employment without regard to race, color, religion, sex, 

sexual orientation, gender identity, or national origin. 

C. The Contractor will not discharge or in any other manner discriminate against 

any employee or applicant for employment because such employee or 

applicant has inquired about, discussed, or disclosed the compensation of the 

employee or applicant or another employee or applicant.  This provision shall 

not apply to instances in which an employee who has access to the 

compensation information of other employees or applicants as a part of such 

HPSOR\HH¶V�HVVHQWLDO� MRE�IXQFWLRQV�GLVFORVHV�WKH�FRPSHQVDWLRQ�RI�VXFK�RWKHU�

employees or applicants to individuals who do not otherwise have access to 

such information, unless such disclosure is in response to a formal complaint 

or charge, in furtherance of an investigation, proceeding, hearing, or action, 

including an investigation conducted by the employer, or is consistent with the 

&RQWUDFWRU¶V�OHJDO�GXW\�WR�IXUQLVK�LQIRUPDWLRQ� 

D. The Contractor will send to each labor union or representative of workers with 

which it has a collective bargaining Contract or other contract or 

understanding �LI� DQ\�� D� QRWLFH� DGYLVLQJ� WKH� ODERU� XQLRQ� RU� ZRUNHUV¶�

UHSUHVHQWDWLYH�RI�WKH�&RQWUDFWRU¶V�FRPPLWPHQWV�XQGHU�VHFWLRQ�����RI�WKH�US 

Executive Order 11246 of September 24, 1965, as amended, and shall post 
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copies of the notice in conspicuous places available to employees and 

applicants for employment. 

E. The Contractor will comply with all provisions of Executive Order 11246, and 

of the rules, regulations, and relevant orders of the Secretary of Labor. 

F. The Contractor will furnish all information and reports required by Executive 

Order 11246, and by the rules, regulations, and orders of the Secretary of 

Labor, or pursuant thereto, and will permit access to its books, records, and 

accounts by  PREPA, the Government of Puerto Rico, and the Secretary of 

Labor for purposes of investigation to ascertain compliance with such rules, 

regulations, and orders. 

G. ,Q� WKH� HYHQW� RI� WKH� &RQWUDFWRU¶V� QRQ-compliance with the nondiscrimination 

clauses of this Contract or with any of such rules, regulations, or orders, this 

Contract may be canceled, terminated or suspended in whole or in part and 

the Contractor may be declared ineligible for further Government contracts in 

accordance with procedures authorized in Executive Order 11246, and such 

other sanctions may be imposed and remedies invoked as provided in 

Executive Order 11246, or by rule, regulation, or order of the Secretary of 

Labor, or as otherwise provided by law. 

H. The Contractor will include the provisions of paragraphs (A) through (H) in 

every subcontract or purchase order, unless exempted by rules, regulations, 

or orders of the Secretary of Labor issued pursuant to section 204 of 

Executive Order 11246, so that such provisions will be binding upon each 

subcontractor or vendor. The Contractor will take such action with respect to 

any subcontract or purchase order as may be directed by the Secretary of 

Labor as a means of enforcing such provisions including sanctions for 

noncompliance: Provided, however, that in the event the Contractor becomes 

involved in, or is threatened with, litigation with a subcontractor or vendor as a 

result of such direction, the Contractor may request the United States to enter 

into such litigation to protect the interests of the United States. 
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50.21 Age Discrimination Act of 1975.  The Contractor shall comply with the provisions 

of the Age Discrimination Act of 1975.  No person in the United States shall, on 

the basis of age, be excluded from participation in, be denied the benefits of, or 

be subjected to discrimination under, any program or activity receiving federal 

financial assistance. 

50.22 Americans with Disabilities Act.  The Contractor shall comply with the appropriate 

areas of the Americans with Disabilities Act of 1990, as enacted and from time to 

time amended, and any other applicable federal regulation.  A signed, written 

certificate stating compliance with the Americans with Disabilities Act may be 

requested at any time during the term of this Contract. 

50.23 Title VI of the Civil Rights Act of 1964. The Contractor shall comply with the 

provisions of Title VI of the Civil Rights Act of 1964. No person shall, on the 

grounds of race, color, or national origin, be excluded from participation in, be 

denied the benefits of, or be subjected to discrimination under any program or 

activity receiving federal financial assistance. 

50.24 Section 504 of the Rehabilitation Act of 1973, as Amended.  The Contractor 

agrees that no otherwise qualified individual with disabilities shall, solely by 

reason of his disability, be denied the benefits, or be subjected to discrimination 

including discrimination in employment, any program or activity that receives the 

benefits from the federal financial assistance. 

50.25 Drug-Free Workplace. The Contractor shall maintain a drug-free work 

environment in accordance with the Drug-Free Workplace Act of 1988 (41 U.S.C. 

§ 8101 et seq.), and implementing regulations at 2 C.F.R Part 3001. 

50.26 Compliance with Laws, Regulation and Executive Orders.  The Contractor 

acknowledges that FEMA financial assistance will be used to fund this Contract.  

The Contractor shall comply will all applicable Federal and Government of Puerto 

Rico law, regulations, executive orders, policies, procedures, and directives, 

including but not limited to all Federal Cost Principles set forth in 2 C.F.R. Part 
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200, and all applicable FEMA regulations in 44 C.F.R. Chapter I, and 2 C.F.R. 

Part 200. 

50.27 Provisions Required by Law Deemed Inserted.  Each and every provision 

required by law regulation, executive order, policy, procedure, directive, Federal 

grant award or agreement, or cooperative agreement with any Federal agency to 

be inserted in this Contract shall be deemed to be inserted herein and the 

Contract shall be read and enforced as though it were included herein.  If, 

through mistake or otherwise, any provision is not inserted, or is not correctly 

inserted, then upon the application of either party the Contract shall be amended 

to make such insertion or correction. 

50.28 Agreement to Execute Other Required Documents.  Contractor and all 

subcontractors, by entering into the Contract, understand and agree that funding 

for the Services is provided under Federal programs with specific contracting 

requirements.  To the extent any such requirement is not otherwise set forth 

herein, Contractor agrees to execute such amendments or further agreements as 

may be necessary to ensure that PREPA receives Federal funding for this 

Contract. 

50.29 U.S. Department of Homeland Security Seal, Logo, and Flags. The Contractor 

shall not use the U.S. Department of Homeland Security seal(s), logos, crests, or 

reproductions of flags or likenesses of DHS agency officials without specific 

FEMA pre- approval. 

50.30 No Obligation by the Federal Government.  PREPA and the Contractor 

acknowledge and agree that the Federal Government is not a party to this 

Contract and is not subject to any obligations or liabilities to PREPA, Contractor, 

or any other party pertaining to any matter resulting from the contract. 

50.31 General.  All contracts shall contain a clause identifying the type of Contract and 

the mandatory clauses contained on the latest relateased HUD forms, as 

applicable to the Contract type.  All contracts, except for general management 
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consulting services, will include performance requirements and liquidated 

damages. 

50.32 Puerto Rico Energy Conservation Plan.  Contractor must act in compliance, 

when applicable, with the mandatory standards and policies relating to energy 

HIILFLHQF\�ZKLFK�DUH�FRQWDLQHG�LQ�WKH�&RPPRQZHDOWK¶V�HQHUJ\�FRQVHUYDWLRQ�SODQ� 

50.33 Patent Rights.  All contracts are subject to the patent rights with respect to any 

discovery or invention which arises or is developed during or under such 

Contract in accordance with 37 C.F.R. Section 401.2(a) and 37 C.F.R. Part 401. 

50.34 Davis Bacon Act And Copeland Anti-Kickback Act 

A. Contractor. Contractor shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, 

and the requirements of 29 C.F.R. pt. 3 as may be applicable, which are 

incorporated by reference into this Contract. 

B. Subcontracts. Contractor or subcontractors shall insert in any subcontracts 

the clause above and such other clauses as FEMA or HUD may by 

appropriate instructions require, and also a clause requiring the subcontractor 

to include these clauses in any lower tier subcontracts. Contractor shall be 

responsible for the compliance by any subcontractor or lower tier 

subcontractor with all of these contract clauses. 

C. Breach. A breach of the contract clauses above may be grounds for 

termination of the Contract, and for debarment as a contractor and 

subcontractor as provided in 29 C.F.R. § 5.12. 

50.35 HUD Section 3 Clause 

A. The work to be performed under this contract is subject to the requirements of 

section 3 of the Housing and Urban Development Act of 1968, as amended, 

12 U.S.C. 1701u (section 3). The purpose of section 3 is to ensure that 

employment and other economic opportunities generated by HUD assistance 

or HUD-assisted projects covered by section 3, shall, to the greatest extent 

feasible, be directed to low- and very low-income persons, particularly 

persons who are recipients of HUD assistance for housing. 
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B. The parties to this contract agree to coPSO\�ZLWK�+8'¶V�UHJXODWLRQV�LQ����&)5�

part 135, which implement section 3. As evidenced by their execution of this 

contract, the parties to this contract certify that they are under no contractual 

or other impediment that would prevent them from complying with the part 

135 regulations. 

C. Contractor agrees to send to each labor organization or representative of 

workers with which Contractor has a collective bargaining agreement or other 

understanding, if any, a notice advising the labor organization or workers¶�

UHSUHVHQWDWLYH�RI� WKH�&RQWUDFWRU¶V�FRPPLWPHQWV�XQGHU� WKLV�VHFWLRQ���FODXVH��

and will post copies of the notice in conspicuous places at the work site where 

both employees and applicants for training and employment positions can see 

the notice. The notice shall describe the section 3 preference, shall set forth 

minimum number and job titles subject to hire, availability of apprenticeship 

and training positions, the qualifications for each; and the name and location 

of the person(s) taking applications for each of the positions; and the 

anticipated date the work shall begin. 

D. Contractor agrees to include this section 3 clause in every subcontract 

subject to compliance with regulations in 24 CFR part 135, and agrees to take 

appropriate action, as provided in an applicable provision of the subcontract 

or in this section 3 clause, upon a finding that the subcontractor is in violation 

of the regulations in 24 CFR part 135. Contractor will not subcontract with any 

subcontractor where Contractor has notice or knowledge that the 

subcontractor has been found in violation of the regulations in 24 CFR part 

135. 

E. Contractor will certify that any vacant employment positions, including training 

positions, that are filled (i) after Contractor is selected but before the contract 

is executed, and (ii) with persons other than those to whom the regulations of 

24 CFR part 135 require employment opportunities to be directed, were not 

ILOOHG�WR�FLUFXPYHQW�WKH�&RQWUDFWRU¶V�REOLJDWLRQV�XQGHU����&)5�SDUW����� 
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F. 1RQFRPSOLDQFH� ZLWK� +8'¶V� UHgulations in 24 CFR part 135 may result in 

sanctions, termination of this contract for default, and debarment or 

suspension from future HUD assisted contracts. 

G. With respect to work performed in connection with section 3 covered Indian 

housing assistance, section 7(b) of the Indian Self-Determination and 

Education Assistance Act (25 U.S.C. 450e) also applies to the work to be 

performed under this contract. Section 7(b) requires that to the greatest 

extent feasible (i) preference and opportunities for training and employment 

shall be given to Indians, and (ii) preference in the award of contracts and 

subcontracts shall be given to Indian organizations and Indian-owned 

Economic Enterprises. Parties to this contract that are subject to the 

provisions of section 3 and section 7(b) agree to comply with section 3 to the 

maximum extent feasible, but not in derogation of compliance with section 

7(b). 

50.36 HUD Section 3 Requirements 

A. Section 3 clause required in subcontracts. All Section 3 covered contracts 

must include a Section 3 clause in accordance with 24 C.F.R. § 135.38. A 

Section 3 covered contract means a contract or subcontract (including a 

professional service contract) awarded by a recipient or Contractor for work 

generated by the expenditure of section 3 covered assistance, or for work 

DULVLQJ� LQ� FRQQHFWLRQ� ZLWK� D� VHFWLRQ� �� FRYHUHG� SURMHFW�� ³6HFWLRQ� �� FRYHUHG�

FRQWUDFWV´�GR�QRW�LQFOXGH�FRQWUDFWV�IRU�WKH�SXUFKDVH�RI�VXSSOLHV�DQG�PDWHULDOV��

However, whenever a contract for materials includes the installation of the 

materials, the contract constitutes a section 3 covered contract. For example, 

a contract for the purchase and installation of a furnace would be a section 3 

covered contract because the contract is for work (i.e., the installation of the 

furnace) and thus is covered by section 3. 

(1) ³6HFWLRQ� �� FRYHUHG� DVVLVWDQFH´� PHDQV� DVVLVWDQFH� SURYLGHG� XQGHU� DQ\�

HUD housing or community development program that is expended for 
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work arising in connection with public construction projects (which 

includes other buildings or improvements, regardless of ownership). 

(2) $� ³6HFWLRQ� �� FRYHUHG� SURMHFW´� PHDQV�� DPRQJ� RWKHU� WKLQJV�� SXEOLF�

construction which includes buildings or improvements (regardless of 

ownership) assisted with community development assistance. 

B. Section 3 minimum contracting goals. Contractor must endeavor to meet the 

following minimum goals for contracting under HUD funded contracts, as 

applicable: 

(1) Arising in connection with public construction shall be awarded to Section 

3 businesses. Public construction includes infrastructure work, such as 

extending water and sewage lines, sidewalk repairs, site preparation, 

installing conduits for utility services, etc. 

(2) Three (3) percent of the total dollar amount of all non-construction Section 

3 covered contracts shall be awarded to Section 3 businesses. Section 3 

covered non-construction projects include maintenance contracts, 

including lawn care, re-painting, routine maintenance, HVAC servicing, 

and professional service contracts associated with construction (e.g., 

architectural, engineering, legal services, accounting, marketing, etc.). 

C. A Section 3 business is one that can demonstrate it meets one of the 

following criteria: 

(1) 51 percent or more owned by Section 3 residents; or 

(2) has permanent, full time employees at least 30 percent of whom are 

currently Section 3 residents, or within three years of the date of first 

employment with the business concern were Section 3 residents; or 

(3) has a commitment to sub-contract in excess of 25 percent of the total 

dollar award of all sub-contracts to be awarded to such businesses 

described above. 

D. Order of preference for Section 3 business concerns in contracting 

opportunities. Contractor and any subcontractors shall direct their efforts to 
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award section 3 covered contracts, to the greatest extent feasible, to section 

3 business concerns in the following order of priority (24 C.F.R. § 135.36), 

where feasible: 

(1) section 3 business concerns that provide economic opportunities for 

section 3 residents in the service area or neighborhood in which the 

section 3 covered project is located (category 1 businesses);  

(2) applicants (as this term is defined in 42 U.S.C. 12899) selected to carry 

out HUD Youthbuild programs (category 2 businesses); and 

(3) other section 3 business concerns. 

E. Eligibility for preference. A business concern seeking to qualify for a section 3 

contracting preference shall certify or submit evidence, if requested, that the 

business concern is a section 3 business concern as defined in 24 C.F.R. § 

135.5. 

F. Ability to complete contract. A section 3 business concern seeking a contract 

or a subcontract shall submit evidence to Contractor or Subcontractor (as 

applicable), if requested, sufficient to demonstrate to the satisfaction of the 

Party awarding the contract that the business concern is responsible and has 

the ability to perform successfully under the terms and conditions of the 

proposed contract. (The ability to perform successfully under the terms and 

conditions of the proposed contract is required of all contractors and 

subcontractors subject to the procurement standards of 24 CFR 85.36 ( 2 

CFR 200.318(h).) This regulation requires consideration of, among other 

IDFWRUV�� WKH� SRWHQWLDO� &RQWUDFWRU¶V� UHFRUG� LQ� FRPSO\LQJ� ZLWK� SXEOLF� SROLF\�

requirements. Section 3 compliance is a matter properly considered as part of 

this determination. 

50.37 Additional Fair Labor Standards Provisions (HUD Form 4010) 

A. Applicability. The project or program to which the construction work covered 

by this contract pertains is being assisted by the United States of America 
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and the following Federal Labor Standards Provisions are included in this 

Contract pursuant to the provisions applicable to such Federal assistance. 

B. Minimum Wages. All laborers and mechanics employed or working upon the 

site of the work, will be paid unconditionally and not less often than once a 

week, and without subsequent deduction or rebate on any account (except 

such payroll deductions as are permitted by regulations issued by the 

Secretary of Labor under the Copeland Act (29 CFR Part 3), the full amount 

of wages and bona fide fringe benefits (or cash equivalents thereof) due at 

time of payment computed at rates not less than those contained in the wage 

determination of the Secretary of Labor which is attached hereto and made a 

part hereof, regardless of any contractual relationship which may be alleged 

to exist between Contractor and such laborers and mechanics. Contributions 

made or costs reasonably anticipated for bona fide fringe benefits under 

Section l (b)( 2) of the Davis-Bacon Act on behalf of laborers or mechanics 

are considered wages paid to such laborers or mechanics, subject to the 

provisions of 29 CFR 5. 5(a)(1 )(iv); also, regular contributions made or costs 

incurred for more than a weekly period (but not less often than quarterly) 

under plans, funds, or programs, which cover the particular weekly period, are 

deemed to be constructively made or incurred during such weekly period.  

Such laborers and mechanics shall be paid the appropriate wage rate and 

fringe benefits on the wage determination for the classification of work 

actually performed, without regard to skill, except as provided in 29 CFR 

5.5(a)(4). Laborers or mechanics performing work in more than one 

classification may be compensated at the rate specified for each classification 

for the timH� DFWXDOO\� ZRUNHG� WKHUHLQ�� 3URYLGHG�� WKDW� WKH� HPSOR\HU¶V� SD\UROO�

records accurately set forth the time spent in each classification in which work 

is performed. The wage determination (including any additional classification 

and wage rates conformed under 29 CFR 5.5(a)(1)(ii) and the Davis-Bacon 

poster (WH-1321) shall be posted at all times by Contractor and its 
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subcontractors at the site of the work in a prominent and accessible place 

where it can be easily seen by the workers. 
(1) (a) Any class of laborers or mechanics which is not listed in the wage 

determination and which is to be employed under the contract shall be 

classified in conformance with the wage determination. HUD shall approve 

an additional classification and wage rate and fringe benefits therefor only 

when the following criteria have been met: 

(i) The work to be performed by the classification requested is not 

performed by a classification in the wage determination; and 

(ii) The classification is utilized in the area by the construction industry; 

and 

(iii) The proposed wage rate, including any bona fide fringe benefits, 

bears a reasonable relationship to the wage rates contained in the 

wage determination. 

(b) If Contractor and the laborers and mechanics to be employed in the 

classification (if known), or their representatives, and HUD or its 

designee agree on the classification and wage rate (including the 

amount designated for fringe benefits where appropriate), a report of 

the action taken shall be sent by HUD or its designee to the 

Administrator of the Wage and Hour Division, Employment Standards 

Administration, U. S. Department of Labor, Washington, D.C. 20210. 

The Administrator, or an authorized representative, will approve, 

modify, or disapprove every additional classification action within 30 

days of receipt and so advise HUD or its designee or will notify HUD or 

its designee within the 30-day period that additional time is necessary. 

(Approved by the Office of Management and Budget under OMB 

control number 1215- 0140.) 

(c) In the event the Contractor, the laborers or mechanics to be employed 

in the classification or their representatives, and HUD or its designee 
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do not agree on the proposed classification and wage rate (including 

the amount designated for fringe benefits, where appropriate), HUD or 

its designee shall refer the questions, including the views of all 

interested parties and the recommendation of HUD or its designee, to 

the Administrator for determination. The Administrator, or an 

authorized representative, will issue a determination within 30 days of 

receipt and so advise HUD or its designee or will notify HUD or its 

designee within the 30-day period that additional time is necessary. 

(Approved by the Office of Management and Budget under OMB 

Control Number 1215-0140.) 

(d) The wage rate (including fringe benefits where appropriate) determined 

pursuant to subparagraphs (B)(1)(b) or (c) of this paragraph, shall be 

paid to all workers performing work in the classification under this 

contract from the first day on which work is performed in the 

classification. 

(2) Whenever the minimum wage rate prescribed in the contract for a class of 

laborer or mechanics includes a fringe benefit which is not expressed as 

an hourly rate, Contractor shall either pay the benefit as stated in the 

wage determination or shall pay another bona fide fringe benefit or an 

hourly cash equivalent thereof. 

(3) If Contractor does not make payments to a trustee or other third person, 

Contractor may consider as part of the wages of any laborer or mechanic 

the amount of any costs reasonably anticipated in providing bona fide 

fringe benefits under a plan or program, Provided, That the Secretary of 

Labor has found, upon the written request of the Contractor, that the 

applicable standards of the Davis- Bacon Act have been met. The 

Secretary of Labor may require Contractor to set aside in a separate 

account assets for the meeting of obligations under the plan or program. 
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(Approved by the Office of Management and Budget under OMB Control 

Number 1215-0140.) 

C. Withholding. HUD or its designee shall upon its own action or upon written 

request of an authorized representative of the Department of Labor withhold 

or cause to be withheld from Contractor under this contract or any other 

Federal contract with the same prime contractor, or any other Federally-

assisted contract subject to Davis-Bacon prevailing wage requirements, which 

is held by the same prime contractor so much of the accrued payments or 

advances as may be considered necessary to pay laborers and mechanics, 

including apprentices, trainees and helpers, employed by Contractor or any 

subcontractor the full amount of wages required by the contract. In the event 

of failure to pay any laborer or mechanic, including any apprentice, trainee or 

helper, employed or working on the site of the work, all or part of the wages 

required by the contract, HUD or its designee may, after written notice to the 

Contractor, sponsor, applicant, or owner, take such action as may be 

necessary to cause the suspension of any further payment, advance, or 

guarantee of funds until such violations have ceased. HUD or its designee 

may, after written notice to Contractor, disburse such amounts withheld for 

and on account of Contractor or Subcontractor to the respective employees to 

whom they are due. The Comptroller General shall make such disbursements 

in the case of direct Davis-Bacon Act contracts. 

D. Payrolls and basic records. Payrolls and basic records relating thereto shall 

be maintained by Contractor during the course of the work preserved for a 

period of three years thereafter for all laborers and mechanics working at the 

site of the work. Such records shall contain the name, address, and social 

security number of each such worker, his or her correct classification, hourly 

rates of wages paid (including rates of contributions or costs anticipated for 

bona fide fringe benefits or cash equivalents thereof of the types described in 

Section l(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours 
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worked, deductions made and actual wages paid. Whenever the Secretary of 

Labor has found under 29 CFR 5.5 (a)(1 )(iv) that the wages of any laborer or 

mechanic include the amount of any costs reasonably anticipated in providing 

benefits under a plan or program described in Section l(b)(2)(B) of the Davis- 

Bacon Act, Contractor shall maintain records which show that the 

commitment to provide such benefits is enforceable, that the plan or program 

is financially responsible, and that the plan or program has been 

communicated in writing to the laborers or mechanics affected, and records 

which show the costs anticipated or the actual cost incurred in providing such 

benefits. Contractors employing apprentices or trainees under approved 

programs shall maintain written evidence of the registration of apprenticeship 

programs and certification of trainee programs, the registration of the 

apprentices and trainees, and the ratios and wage rates prescribed in the 

applicable programs. (Approved by the Office of Management and Budget 

under OMB Control Numbers 1215-0140 and 1215-0017.) 

(1) (a) Contractor shall submit weekly for each week in which any contract 

work is performed a copy of all payrolls to HUD or its designee if the 

agency is a Party to the contract, but if the agency is not such a Party, 

Contractor will submit the payrolls to the applicant sponsor, or owner, as 

the case may be, for transmission to HUD or its designee. The payrolls 

submitted shall set out accurately and completely all of the information 

required to be maintained under 29 CFR 5.5(a)(3)(i) except that full social 

security numbers and home addresses shall not be included on weekly 

transmittals. Instead the payrolls shall only need to include an individually 

identifying number for each employee (e. g., the last four digits of the 

HPSOR\HH¶V� VRFLDO� VHFXULW\� QXPEHU��� 7Ke required weekly payroll 

information may be submitted in any form desired. Optional Form WH-347 

is available for this purpose from the Wage and Hour Division Website at 

http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. 
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The prime contractor is responsible for the submission of copies of 

payrolls by all subcontractors. Contractors and Subcontractors shall 

maintain the full social security number and current address of each 

covered worker, and shall provide them upon request to HUD or its 

designee if the agency is a Party to the contract, but if the agency is not 

such a Party, Contractor will submit the payrolls to the applicant sponsor, 

or owner, as the case may be, for transmission to HUD or its designee, 

Contractor, or the Wage and Hour Division of the Department of Labor for 

purposes of an investigation or audit of compliance with prevailing wage 

requirements. It is not a violation of this subparagraph for a prime 

contractor to require a Subcontractor to provide addresses and social 

security numbers to the prime contractor for its own records, without 

weekly submission to HUD or its designee. (Approved by the Office of 

Management and Budget under OMB Control Number 1215-0149.) 

(b) (DFK� SD\UROO� VXEPLWWHG� VKDOO� EH� DFFRPSDQLHG� E\� D� ³6WDWHPHQW� Rf 

&RPSOLDQFH�´�VLJQHG�E\�&RQWUDFWRU�RU�6XEFRQWUDFWRU�RU�KLV�RU�KHU�DJHQW�

who pays or supervises the payment of the persons employed under 

the contract and shall certify the following: 

(i) That the payroll for the payroll period contains the information 

required to be provided under 29 CFR 5.5(a)(3)(ii), the appropriate 

information is being maintained under 29 CFR 5.5(a)(3)(i), and that 

such information is correct and complete; 

(ii) That each laborer or mechanic (including each helper, apprentice, 

and trainee) employed on the contract during the payroll period has 

been paid the full weekly wages earned, without rebate, either 

directly or indirectly, and that no deductions have been made either 

directly or indirectly from the full wages earned, other than 

permissible deductions as set forth in 29 CFR Part 3; 
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(iii) That each laborer or mechanic has been paid not less than the 

applicable wage rates and fringe benefits or cash equivalents for 

the classification of work performed, as specified in the applicable 

wage determination incorporated into the contract. 

(c) The weekly submission of a properly executed certification set forth on 

the reverse side of Optional Form WH-347 shall satisfy the 

UHTXLUHPHQW�IRU�VXEPLVVLRQ�RI�WKH�³6WDWHPHQW�RI�&RPSOLDQFH´�UHTXLUHG�

by subparagraph A.3.(ii)(b). 

(d) The falsification of any of the above certifications may subject 

Contractor or any Subcontractor to civil or criminal prosecution under 

Section 1001 of Title 18 and Section 231 of Title 31 of the United 

States Code. 

(2) Contractor or Subcontractor shall make the records required under 

subparagraph A.3.(i) available for inspection, copying, or transcription by 

authorized representatives of HUD or its designee or the Department of 

Labor, and shall permit such representatives to interview employees 

during working hours on the job. If Contractor or Subcontractor fails to 

submit the required records or to make them available, HUD or its 

designee may, after written notice to the Contractor, sponsor, applicant or 

owner, take such action as may be necessary to cause the suspension of 

any further payment, advance, or guarantee of funds. Furthermore, failure 

to submit the required records upon request or to make such records 

available may be grounds for debarment action pursuant to 29 CFR 5.12. 

E. Apprentices and Trainees. 

(1) Apprentices. Apprentices will be permitted to work at less than the 

predetermined rate for the work they performed when they are employed 

pursuant to and individually registered in a bona fide apprenticeship 

program registered with the U.S. Department of Labor, Employment and 

Training Administration, Office of Apprenticeship Training, Employer and 
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Labor Services, or with a State Apprenticeship Agency recognized by the 

Office, or if a person is employed in his or her first 90 days of probationary 

employment as an apprentice in such an apprenticeship program, who is 

not individually registered in the program, but who has been certified by 

the Office of Apprenticeship Training, Employer and Labor Services or a 

State Apprenticeship Agency (where appropriate) to be eligible for 

probationary employment as an apprentice. The allowable ratio of 

apprentices to journeymen on the job site in any craft classification shall 

not be greater than the ratio permitted to contractors to the entire work 

force under the registered program. Any worker listed on a payroll at an 

apprentice wage rate, who is not registered or otherwise employed as 

stated above, shall be paid not less than the applicable wage rate on the 

wage determination for the classification of work actually performed. In 

addition, any apprentice performing work on the job site in excess of the 

ratio permitted under the registered program shall be paid not less than 

the applicable wage rate on the wage determination for the work actually 

performed. Where a contractor is performing construction on a project in a 

locality other than that in which its program is registered, the ratios and 

ZDJH� UDWHV� �H[SUHVVHG� LQ� SHUFHQWDJHV� RI� WKH� MRXUQH\PDQ¶V� KRXUO\� UDWH��

VSHFLILHG� LQ� WKH�&RQWUDFWRU¶V� RU�6XEFRQWUDFWRU¶V� UHJLVWHUHG program shall 

be observed. Every apprentice must be paid at not less than the rate 

VSHFLILHG� LQ�WKH�UHJLVWHUHG�SURJUDP�IRU�WKH�DSSUHQWLFH¶V� OHYHO�RI�SURJUHVV��

expressed as a percentage of the journeymen hourly rate specified in the 

applicable wage determination. Apprentices shall be paid fringe benefits in 

accordance with the provisions of the apprenticeship program. If the 

apprenticeship program does not specify fringe benefits, apprentices must 

be paid the full amount of fringe benefits listed on the wage determination 

for the applicable classification. If the Administrator determines that a 

different practice prevails for the applicable apprentice classification, 
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fringes shall be paid in accordance with that determination. In the event 

the Office of Apprenticeship Training, Employer and Labor Services, or a 

State Apprenticeship Agency recognized by the Office, withdraws 

approval of an apprenticeship program, Contractor will no longer be 

permitted to utilize apprentices at less than the applicable predetermined 

rate for the work performed until an acceptable program is approved. 

(2) Trainees. Except as provided in 29 CFR 5.16, trainees will not be 

permitted to work at less than the predetermined rate for the work 

performed unless they are employed pursuant to and individually 

registered in a program which has received prior approval, evidenced by 

formal certification by the U.S. Department of Labor, Employment and 

Training Administration. The ratio of trainees to journeymen on the job site 

shall not be greater than permitted under the plan approved by the 

Employment and Training Administration. Every trainee must be paid at 

QRW� OHVV�WKDQ�WKH�UDWH�VSHFLILHG� LQ�WKH�DSSURYHG�SURJUDP�IRU�WKH�WUDLQHH¶V�

level of progress, expressed as a percentage of the journeyman hourly 

rate specified in the applicable wage determination. Trainees shall be paid 

fringe benefits in accordance with the provisions of the trainee program. If 

the trainee program does not mention fringe benefits, trainees shall be 

paid the full amount of fringe benefits listed on the wage determination 

unless the Administrator of the Wage and Hour Division determines that 

there is an apprenticeship program associated with the corresponding 

journeyman wage rate on the wage determination which provides for less 

than full fringe benefits for apprentices. Any employee listed on the payroll 

at a trainee rate who is not registered and participating in a training plan 

approved by the Employment and Training Administration shall be paid 

not less than the applicable wage rate on the wage determination for the 

work actually performed. In addition, any trainee performing work on the 

job site in excess of the ratio permitted under the registered program shall 
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be paid not less than the applicable wage rate on the wage determination 

for the work actually performed. In the event the Employment and Training 

Administration withdraws approval of a training program, Contractor will no 

longer be permitted to utilize trainees at less than the applicable 

predetermined rate for the work performed until an acceptable program is 

approved. 

(3) Equal employment opportunity. The utilization of apprentices, trainees and 

journeymen under 29 CFR Part 5 shall be in conformity with the equal 

employment opportunity requirements of Executive Order 11246, as 

amended, and 29 CFR Part 30. 

F. Compliance with Copeland Act requirements. Contractor shall comply with the 

requirements of 29 CFR Part 3 which are incorporated by reference in this 

contract. 

G. Subcontracts. Contractor or Subcontractor will insert in any subcontracts the 

clauses contained in subparagraphs 1 through 11 in this paragraph A and 

such other clauses as HUD or its designee may by appropriate instructions 

require, and a copy of the applicable prevailing wage decision, and also a 

clause requiring the Subcontractors to include these clauses in any lower tier 

subcontracts. The prime contractor shall be responsible for the compliance by 

any Subcontractor or lower tier Subcontractor with all the contract clauses in 

this paragraph. 

H. Contract termination; debarment. A breach of the contract clauses in 29 CFR 

5.5 may be grounds for termination of the contract and for debarment as a 

contractor and a Subcontractor as provided in 29 CFR 5.12. 

I. Compliance with Davis-Bacon and Related Act Requirements. All rulings and 

interpretations of the Davis-Bacon and Related Acts contained in 29 CFR 

Parts 1, 3, and 5 are herein incorporated by reference in this contract. 

J. Disputes concerning labor standards. Disputes arising out of the labor 

standards provisions of this contract shall not be subject to the general 
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disputes clause of this contract. Such disputes shall be resolved in 

accordance with the procedures of the Department of Labor set forth in 29 

CFR Parts 5, 6, and 7. Disputes within the meaning of this clause include 

disputes between Contractor (or any of its Subcontractors) and HUD or its 

designee, the U.S. Department of Labor, or the employees or their 

representatives. 

K. Certification of Eligibility.  

(1) By entering into this contract, Contractor certifies that neither it (nor he or 

VKH��QRU�DQ\�3HUVRQ�RU�ILUP�ZKR�KDV�DQ�LQWHUHVW�LQ�WKH�&RQWUDFWRU¶V�ILUP�LV�D�

Person or firm ineligible to be awarded Government contracts by virtue of 

Section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded 

HUD contracts or participate in HUD programs pursuant to 24 CFR Part 24. 

(2) No part of this contract shall be subcontracted to any person or firm 

ineligible for award of a Government contract by virtue of Section 3(a) of the 

Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or 

participate in HUD programs pursuant to 24 CFR Part 24. 

(3) The penalty for making false statements is prescribed in the U.S. Criminal 

Code, 18 U.S.C. 1001. Additionally, U.S. Criminal Code, Section 1 01 0, Title 

���� 8�6�&��� ³)HGHUDO� +RXVLQJ� $GPLQLVWUDWLRQ� WUDQVDFWLRQV´�� SURYLGHV� LQ� SDUW��

³:KRHYHU�� IRU� WKH� SXUSRVH� RI� LQIOXHQFLQJ� LQ� DQ\� ZD\� WKH� DFWLRQ� RI� VXFK�

Administration.makes, utters or publishes any statement knowing the same to 

be false.shall be fined not more than $5,000 or imprisoned not more than two 

\HDUV��RU�ERWK�´ 

L. Complaints, Proceedings, or Testimony by Employees. No laborer or 

mechanic to whom the wage, salary, or other labor standards provisions of 

this Contract are applicable shall be discharged or in any other manner 

discriminated against by Contractor or any Subcontractor because such 

employee has filed any complaint or instituted or caused to be instituted any 
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proceeding or has testified or is about to testify in any proceeding under or 

relating to the labor standards applicable under this Contract to his employer. 

M. Health and Safety. The provisions of this paragraph are applicable where the 

amount of the prime contract exceeds $100,000: 

(1) No laborer or mechanic shall be required to work in surroundings or under 

working conditions which are unsanitary, hazardous, or dangerous to his 

health and safety as determined under construction safety and health 

standards promulgated by the Secretary of Labor by regulation. 

(2) Contractor shall comply with all regulations issued by the Secretary of 

Labor pursuant to Title 29 Part 1926 and failure to comply may result in 

imposition of sanctions pursuant to the Contract Work Hours and Safety 

Standards Act, (Public Law 91-54, 83 Stat 96). 40 USC 3701 et seq. 

(3) Contractor shall include the provisions of this paragraph in every 

subcontract so that such provisions will be binding on each Subcontractor. 

Contractor shall take such action with respect to any Subcontractor as the 

Secretary of Housing and Urban Development or the Secretary of Labor 

shall direct as a means of enforcing such provisions. 

50.38 Buy American²Construction Materials Under Trade Agreements (Oct 2016) 

A. 'HILQLWLRQV��$V�XVHG�LQ�WKLV�$UWLFOH² 

1. &DULEEHDQ� %DVLQ� FRXQWU\� FRQVWUXFWLRQ� PDWHULDO� PHDQV� D�

FRQVWUXFWLRQ�PDWHULDO�WKDW² 

a. ,V�ZKROO\�WKH�JURZWK��SURGXFW��RU�PDQXIDFWXUH�RI�D�&DULEEHDQ�

%DVLQ�FRXQWU\��RU 

b. ,Q�WKH�FDVH�RI�D�FRQVWUXFWLRQ�PDWHULDO� WKDW�FRQVLVWV� LQ�ZKROH�

RU� LQ� SDUW� RI� PDWHULDOV� IURP� DQRWKHU� FRXQWU\�� KDV� EHHQ�

VXEVWDQWLDOO\�WUDQVIRUPHG�LQ�D�&DULEEHDQ�%DVLQ�FRXQWU\�LQWR�D�

QHZ� DQG� GLIIHUHQW� FRQVWUXFWLRQ� PDWHULDO� GLVWLQFW� IURP� WKH�

PDWHULDOV�IURP�ZKLFK�LW�ZDV�WUDQVIRUPHG� 
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2. &RPPHUFLDOO\�DYDLODEOH�RII-WKH-VKHOI��&276��LWHP² 

a. 0HDQV� DQ\� LWHP� RI� VXSSO\� �LQFOXGLQJ� FRQVWUXFWLRQ�PDWHULDO��

WKDW�LV² 

i. $�FRPPHUFLDO�LWHP��DV�GHILQHG�LQ�SDUDJUDSK�����RI�WKH�

GHILQLWLRQ�DW�)$5�������� 

ii. 6ROG� LQ� VXEVWDQWLDO� TXDQWLWLHV� LQ� WKH� FRPPHUFLDO�

PDUNHWSODFH��DQG 

iii. 2IIHUHG� WR� WKH� *RYHUQPHQW�� XQGHU� D� FRQWUDFW� RU�

VXEFRQWUDFW� DW� DQ\� WLHU�� ZLWKRXW� PRGLILFDWLRQ�� LQ� WKH�

VDPH� IRUP� LQ� ZKLFK� LW� LV� VROG� LQ� WKH� FRPPHUFLDO�

PDUNHWSODFH��DQG 

b. 'RHV� QRW� LQFOXGH� EXON� FDUJR�� DV� GHILQHG� LQ� ��� 8�6�&�� ��

���������� VXFK� DV� DJULFXOWXUDO� SURGXFWV� DQG� SHWUROHXP�

SURGXFWV� 
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3. &RPSRQHQW� PHDQV� DQ� DUWLFOH�� PDWHULDO�� RU� VXSSO\� LQFRUSRUDWHG�

GLUHFWO\�LQWR�D�FRQVWUXFWLRQ�PDWHULDO� 

4. &RQVWUXFWLRQ� PDWHULDO PHDQV� DQ� DUWLFOH�� PDWHULDO�� RU� VXSSO\�

EURXJKW� WR� WKH� 6LWH� E\� WKH� &RQWUDFWRU� RU� 6XEFRQWUDFWRU� IRU�

LQFRUSRUDWLRQ� LQWR� WKH�EXLOGLQJ�RU�:RUN��7KH� WHUP�DOVR� LQFOXGHV� DQ�

LWHP�EURXJKW� WR� WKH�6LWH� SUHDVVHPEOHG� IURP�DUWLFOHV��PDWHULDOV�� RU�

VXSSOLHV�� +RZHYHU�� HPHUJHQF\� OLIH� VDIHW\� V\VWHPV�� VXFK� DV�

HPHUJHQF\�OLJKWLQJ��ILUH�DODUP��DQG�DXGLR�HYDFXDWLRQ�V\VWHPV��WKDW�

DUH� GLVFUHWH� V\VWHPV� LQFRUSRUDWHG� LQWR� D� SXEOLF� EXLOGLQJ� RU�:RUN�

DQG� WKDW� DUH� SURGXFHG� DV� FRPSOHWH� V\VWHPV�� DUH� HYDOXDWHG� DV� D�

VLQJOH�DQG�GLVWLQFW�FRQVWUXFWLRQ�PDWHULDO�UHJDUGOHVV�RI�ZKHQ�RU�KRZ�

WKH� LQGLYLGXDO�SDUWV�RU�FRPSRQHQWV�RI� WKRVH�V\VWHPV�DUH�GHOLYHUHG�

WR� WKH� 6LWH�� 0DWHULDOV� SXUFKDVHG� GLUHFWO\� E\� WKH� *RYHUQPHQW� DUH�

VXSSOLHV��QRW�FRQVWUXFWLRQ�PDWHULDO� 

5. &RVW�RI�FRPSRQHQWV�PHDQV² 

a. )RU� FRPSRQHQWV� SXUFKDVHG� E\� WKH� &RQWUDFWRU�� WKH�

DFTXLVLWLRQ�FRVW��LQFOXGLQJ�WUDQVSRUWDWLRQ�FRVWV�WR�WKH�SODFH�RI�

LQFRUSRUDWLRQ� LQWR� WKH� FRQVWUXFWLRQ�PDWHULDO� �ZKHWKHU� RU� QRW�

VXFK�FRVWV�DUH�SDLG� WR�D�GRPHVWLF�ILUP���DQG�DQ\�DSSOLFDEOH�

GXW\��ZKHWKHU�RU�QRW�D�GXW\-IUHH�HQWU\�FHUWLILFDWH�LV�LVVXHG���RU 

b. )RU� FRPSRQHQWV� PDQXIDFWXUHG� E\� WKH� &RQWUDFWRU�� DOO� FRVWV�

DVVRFLDWHG�ZLWK�WKH�PDQXIDFWXUH�RI�WKH�FRPSRQHQW��LQFOXGLQJ�

WUDQVSRUWDWLRQ� FRVWV� DV� GHVFULEHG� LQ� SDUDJUDSK� ���� RI� WKLV�

GHILQLWLRQ��SOXV�DOORFDEOH�RYHUKHDG�FRVWV��EXW�H[FOXGLQJ�SURILW��

&RVW�RI�FRPSRQHQWV�GRHV�QRW� LQFOXGH�DQ\�FRVWV�DVVRFLDWHG�

ZLWK�WKH�PDQXIDFWXUH�RI�WKH�FRQVWUXFWLRQ�PDWHULDO� 

6. 'HVLJQDWHG�FRXQWU\�PHDQV�DQ\�RI�WKH�IROORZLQJ�FRXQWULHV� 

a. $� :RUOG� 7UDGH� 2UJDQL]DWLRQ� *RYHUQPHQW� 3URFXUHPHQW�

$JUHHPHQW� �:72� *3$�� FRXQWU\� �$UPHQLD�� $UXED�� $XVWULD��
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%HOJLXP�� %XOJDULD�� &DQDGD�� &URDWLD�� &\SUXV�� &]HFK�

5HSXEOLF�� 'HQPDUN�� (VWRQLD�� )LQODQG�� )UDQFH�� *HUPDQ\��

*UHHFH��+RQJ�.RQJ��+XQJDU\�� ,FHODQG�� ,UHODQG�� ,VUDHO�� ,WDO\��

-DSDQ��.RUHD��5HSXEOLF�RI���/DWYLD��/LHFKWHQVWHLQ��/LWKXDQLD��

/X[HPERXUJ�� 0DOWD�� 0ROGRYD�� 0RQWHQHJUR�� 1HWKHUODQGV��

1HZ� =HDODQG�� 1RUZD\�� 3RODQG�� 3RUWXJDO�� 5RPDQLD��

6LQJDSRUH�� 6ORYDN� 5HSXEOLF�� 6ORYHQLD�� 6SDLQ�� 6ZHGHQ��

6ZLW]HUODQG��7DLZDQ��8NUDLQH��RU�8QLWHG�.LQJGRP�� 

b. $�)UHH�7UDGH�$JUHHPHQW� �)7$�� FRXQWU\� �$XVWUDOLD��%DKUDLQ��

&DQDGD��&KLOH��&RORPELD��&RVWD�5LFD��'RPLQLFDQ�5HSXEOLF��

(O� 6DOYDGRU�� *XDWHPDOD�� +RQGXUDV�� .RUHD� �5HSXEOLF� RI���

0H[LFR�� 0RURFFR�� 1LFDUDJXD�� 2PDQ�� 3DQDPD�� 3HUX�� RU�

6LQJDSRUH�� 

c. $� OHDVW� GHYHORSHG� FRXQWU\� �$IJKDQLVWDQ�� $QJROD��

%DQJODGHVK�� %HQLQ�� %KXWDQ�� %XUNLQD� )DVR�� %XUXQGL��

&DPERGLD�� &HQWUDO� $IULFDQ� 5HSXEOLF�� &KDG�� &RPRURV��

'HPRFUDWLF�5HSXEOLF�RI�&RQJR��'MLERXWL��(TXDWRULDO�*XLQHD��

(ULWUHD�� (WKLRSLD�� *DPELD�� *XLQHD�� *XLQHD-%LVVDX�� +DLWL��

.LULEDWL�� /DRV�� /HVRWKR�� /LEHULD�� 0DGDJDVFDU�� 0DODZL�� 0DOL��

0DXULWDQLD�� 0R]DPELTXH�� 1HSDO�� 1LJHU�� 5ZDQGD�� 6DPRD��

6DR� 7RPH� DQG� 3ULQFLSH�� 6HQHJDO�� 6LHUUD� /HRQH�� 6RORPRQ�

,VODQGV�� 6RPDOLD�� 6RXWK� 6XGDQ�� 7DQ]DQLD�� 7LPRU-/HVWH��

7RJR��7XYDOX��8JDQGD��9DQXDWX��<HPHQ��RU�=DPELD���RU 

d. $� &DULEEHDQ� %DVLQ� FRXQWU\� �$QWLJXD� DQG� %DUEXGD�� $UXED��

%DKDPDV��%DUEDGRV��%HOL]H��%RQDLUH��%ULWLVK�9LUJLQ� ,VODQGV��

&XUDFDR�� 'RPLQLFD�� *UHQDGD�� *X\DQD�� +DLWL�� -DPDLFD��

0RQWVHUUDW��6DED��6W��.LWWV�DQG�1HYLV��6W��/XFLD��6W��9LQFHQW�

DQG�WKH�*UHQDGLQHV��6LQW�(XVWDWLXV��6LQW�0DDUWHQ��RU�7ULQLGDG�

DQG�7REDJR�� 
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7. 'HVLJQDWHG�FRXQWU\�FRQVWUXFWLRQ�PDWHULDO PHDQV�D�FRQVWUXFWLRQ�

PDWHULDO� WKDW� LV�D�:72�*3$�FRXQWU\�FRQVWUXFWLRQ�PDWHULDO��DQ�)7$�

FRXQWU\� FRQVWUXFWLRQ� PDWHULDO�� D� OHDVW� GHYHORSHG� FRXQWU\�

FRQVWUXFWLRQ� PDWHULDO�� RU� D� &DULEEHDQ� %DVLQ� FRXQWU\� FRQVWUXFWLRQ�

PDWHULDO� 

8. 'RPHVWLF�FRQVWUXFWLRQ�PDWHULDO�PHDQV² 

a. $Q�XQPDQXIDFWXUHG�FRQVWUXFWLRQ�PDWHULDO�PLQHG�RU�SURGXFHG�

LQ�WKH�8QLWHG�6WDWHV� 

b. $� FRQVWUXFWLRQ�PDWHULDO�PDQXIDFWXUHG� LQ� WKH� 8QLWHG� 6WDWHV��

LI² 

i. 7KH� FRVW� RI� LWV� FRPSRQHQWV� PLQHG�� SURGXFHG�� RU�

PDQXIDFWXUHG� LQ� WKH� 8QLWHG� 6WDWHV� H[FHHGV� ILIW\�

SHUFHQW� ������ RI� WKH� FRVW� RI� DOO� LWV� FRPSRQHQWV��

&RPSRQHQWV� RI� IRUHLJQ� RULJLQ� RI� WKH� VDPH� FODVV� RU�

NLQG� IRU� ZKLFK� QRQ-DYDLODELOLW\� GHWHUPLQDWLRQV� KDYH�

EHHQ�PDGH�DUH�WUHDWHG�DV�GRPHVWLF��RU 

ii. 7KH�FRQVWUXFWLRQ�PDWHULDO�LV�D�&276�LWHP� 

9. )RUHLJQ� FRQVWUXFWLRQ� PDWHULDO PHDQV� D� FRQVWUXFWLRQ� PDWHULDO�

RWKHU�WKDQ�D�GRPHVWLF�FRQVWUXFWLRQ�PDWHULDO� 

10. )UHH� 7UDGH�$JUHHPHQW� FRXQWU\� FRQVWUXFWLRQ�PDWHULDO PHDQV� D�

FRQVWUXFWLRQ�PDWHULDO�WKDW² 

a. ,V� ZKROO\� WKH� JURZWK�� SURGXFW�� RU� PDQXIDFWXUH� RI� D� )UHH�

7UDGH�$JUHHPHQW��)7$��FRXQWU\��RU 

b. ,Q�WKH�FDVH�RI�D�FRQVWUXFWLRQ�PDWHULDO� WKDW�FRQVLVWV� LQ�ZKROH�

RU� LQ� SDUW� RI� PDWHULDOV� IURP� DQRWKHU� FRXQWU\�� KDV� EHHQ�

VXEVWDQWLDOO\� WUDQVIRUPHG� LQ�DQ�)7$�FRXQWU\� LQWR�D�QHZ�DQG�

GLIIHUHQW� FRQVWUXFWLRQ� PDWHULDO� GLVWLQFW� IURP� WKH� PDWHULDOV�

IURP�ZKLFK�LW�ZDV�WUDQVIRUPHG� 
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11. /HDVW� GHYHORSHG� FRXQWU\� FRQVWUXFWLRQ� PDWHULDO� PHDQV� D�

FRQVWUXFWLRQ�PDWHULDO�WKDW² 

a. ,V� ZKROO\� WKH� JURZWK�� SURGXFW�� RU� PDQXIDFWXUH� RI� D� OHDVW�

GHYHORSHG�FRXQWU\��RU 

b. ,Q�WKH�FDVH�RI�D�FRQVWUXFWLRQ�PDWHULDO� WKDW�FRQVLVWV� LQ�ZKROH�

RU� LQ� SDUW� RI� PDWHULDOV� IURP� DQRWKHU� FRXQWU\�� KDV� EHHQ�

VXEVWDQWLDOO\�WUDQVIRUPHG�LQ�D�OHDVW�GHYHORSHG�FRXQWU\�LQWR�D�

QHZ� DQG� GLIIHUHQW� FRQVWUXFWLRQ� PDWHULDO� GLVWLQFW� IURP� WKH�

PDWHULDOV�IURP�ZKLFK�LW�ZDV�WUDQVIRUPHG� 

12. 8QLWHG�6WDWHV�PHDQV�WKH�ILIW\������6WDWHV��WKH�'LVWULFW�RI�&ROXPELD��

DQG�RXWO\LQJ�DUHDV� 

13. :72� *3$� FRXQWU\� FRQVWUXFWLRQ� PDWHULDO PHDQV� D� FRQVWUXFWLRQ�

PDWHULDO�WKDW² 

a. ,V�ZKROO\�WKH�JURZWK��SURGXFW��RU�PDQXIDFWXUH�RI�D�:72�*3$�

FRXQWU\��RU 

b. ,Q�WKH�FDVH�RI�D�FRQVWUXFWLRQ�PDWHULDO� WKDW�FRQVLVWV� LQ�ZKROH�

RU� LQ� SDUW� RI� PDWHULDOV� IURP� DQRWKHU� FRXQWU\�� KDV� EHHQ�

VXEVWDQWLDOO\�WUDQVIRUPHG�LQ�D�:72�*3$�FRXQWU\�LQWR�D�QHZ�

DQG�GLIIHUHQW�FRQVWUXFWLRQ�PDWHULDO�GLVWLQFW�IURP�WKH�PDWHULDOV�

IURP�ZKLFK�LW�ZDV�WUDQVIRUPHG� 

B. &RQVWUXFWLRQ�PDWHULDOV� 

1. 7KLV�$UWLFOH� LPSOHPHQWV� ��� 8�6�&�� FKDSWHU� ���� %X\�$PHULFDQ�� E\�

SURYLGLQJ� D� SUHIHUHQFH� IRU� GRPHVWLF� FRQVWUXFWLRQ� PDWHULDO�� ,Q�

DFFRUGDQFH�ZLWK����8�6�&����������WKH�FRPSRQHQW�WHVW�RI�WKH�%X\�

$PHULFDQ�VWDWXWH�LV�ZDLYHG�IRU�FRQVWUXFWLRQ�PDWHULDO�WKDW�LV�D�&276�

LWHP�� �6HH� )$5� �������D������� ,Q� DGGLWLRQ�� WKH� &RQWUDFWLQJ�2IILFHU�

KDV� GHWHUPLQHG� WKDW� WKH�:72� *3$� DQG� )UHH� 7UDGH�$JUHHPHQWV�

�)7$V�� DSSO\� WR� WKLV� DFTXLVLWLRQ�� 7KHUHIRUH�� WKH� %X\� $PHULFDQ�



Structural Rehabilitation and Maintenance Natural Gas Line Pipe Loop 
at the Costa Sur Power Plant 
Page 83 
 

UHVWULFWLRQV� DUH� ZDLYHG� IRU� GHVLJQDWHG� FRXQWU\� FRQVWUXFWLRQ�

PDWHULDOV� 

2. 7KH� &RQWUDFWRU� VKDOO� XVH� RQO\� GRPHVWLF� RU� GHVLJQDWHG� FRXQWU\�

FRQVWUXFWLRQ� PDWHULDO� LQ� SHUIRUPLQJ� WKLV� &RQWUDFW�� H[FHSW� DV�

SURYLGHG�LQ�SDUDJUDSKV��%�����DQG��%�����RI�WKLV�$UWLFOH� 

3. 7KH�UHTXLUHPHQW�LQ�SDUDJUDSK��%�����RI�WKLV�$UWLFOH�GRHV�QRW�DSSO\�WR�

LQIRUPDWLRQ� WHFKQRORJ\� WKDW� LV� D� FRPPHUFLDO� LWHP� RU� WR� WKH�

FRQVWUXFWLRQ�PDWHULDOV�RU�FRPSRQHQWV�OLVWHG�E\�WKH�*RYHUQPHQW�DV�

IROORZV� 

[Contracting Officer is to list applicable excepted mDWHULDOV�RU�LQGLFDWH�³QRQH´] 

4. 7KH�&RQWUDFWLQJ�2IILFHU�PD\�DGG�RWKHU�IRUHLJQ�FRQVWUXFWLRQ�PDWHULDO�

WR� WKH� OLVW� LQ� SDUDJUDSK� �%����� RI� WKLV� $UWLFOH� LI� WKH� *RYHUQPHQW�

GHWHUPLQHV�WKDW² 

a. 7KH� FRVW� RI� GRPHVWLF� FRQVWUXFWLRQ� PDWHULDO� ZRXOG� EH�

XQUHDVRQDEOH��7KH�FRVW�RI�D�SDUWLFXODU�GRPHVWLF�FRQVWUXFWLRQ�

PDWHULDO� VXEMHFW� WR� WKH� UHVWULFWLRQV� RI� WKH� %X\� $PHULFDQ�

VWDWXWH� LV� XQUHDVRQDEOH� ZKHQ� WKH� FRVW� RI� VXFK� PDWHULDO�

H[FHHGV�WKH�FRVW�RI�IRUHLJQ�PDWHULDO�E\�PRUH�WKDQ���SHUFHQW� 

b. 7KH�DSSOLFDWLRQ�RI�WKH�UHVWULFWLRQ�RI�WKH�%X\�$PHULFDQ�VWDWXWH�

WR� D�SDUWLFXODU� FRQVWUXFWLRQ�PDWHULDO�ZRXOG� EH� LPSUDFWLFDEOH�

RU�LQFRQVLVWHQW�ZLWK�WKH�SXEOLF�LQWHUHVW��RU 

c. 7KH� FRQVWUXFWLRQ� PDWHULDO� LV� QRW� PLQHG�� SURGXFHG�� RU�

PDQXIDFWXUHG� LQ� WKH� 8QLWHG� 6WDWHV� LQ� VXIILFLHQW� DQG�

UHDVRQDEO\�DYDLODEOH�FRPPHUFLDO�TXDQWLWLHV�RI�D�VDWLVIDFWRU\�

TXDOLW\� 

C. 5HTXHVW�IRU�GHWHUPLQDWLRQ�RI�LQDSSOLFDELOLW\�RI�WKH�%X\�$PHULFDQ�VWDWXWH� 

1. �L� $Q\�&RQWUDFWRU� UHTXHVW� WR�XVH� IRUHLJQ�FRQVWUXFWLRQ�PDWHULDO�

LQ� DFFRUGDQFH� ZLWK� SDUDJUDSK� �%����� RI� WKLV� $UWLFOH� VKDOO�



Structural Rehabilitation and Maintenance Natural Gas Line Pipe Loop 
at the Costa Sur Power Plant 
Page 84 
 

LQFOXGH� DGHTXDWH� LQIRUPDWLRQ� IRU�*RYHUQPHQW� HYDOXDWLRQ� RI�

WKH�UHTXHVW��LQFOXGLQJ² 

a. $� GHVFULSWLRQ� RI� WKH� IRUHLJQ� DQG� GRPHVWLF� FRQVWUXFWLRQ�

PDWHULDOV� 

b. 8QLW�RI�PHDVXUH� 

c. 4XDQWLW\� 

d. 3ULFH� 

e. 7LPH�RI�GHOLYHU\�RU�DYDLODELOLW\� 

f. /RFDWLRQ�RI�WKH�:RUN� 

g. 1DPH�DQG�DGGUHVV�RI�WKH�SURSRVHG�VXSSOLHU��DQG 

h. $� GHWDLOHG� MXVWLILFDWLRQ� RI� WKH� UHDVRQ� IRU� XVH� RI� IRUHLJQ�

FRQVWUXFWLRQ� PDWHULDOV� FLWHG� LQ� DFFRUGDQFH� ZLWK� SDUDJUDSK�

�%��RI�WKLV�$UWLFOH� 

i. $�UHTXHVW�EDVHG�RQ�XQUHDVRQDEOH�FRVW�VKDOO�LQFOXGH�D�

UHDVRQDEOH� VXUYH\� RI� WKH� PDUNHW� DQG� D� FRPSOHWHG�

SULFH�FRPSDULVRQ�WDEOH�LQ�WKH�IRUPDW�LQ�SDUDJUDSK��'��

RI�WKLV�$UWLFOH� 

ii. 7KH� SULFH� RI� FRQVWUXFWLRQ� PDWHULDO� VKDOO� LQFOXGH� DOO�

GHOLYHU\� FRVWV� WR� WKH� 6LWH� DQG� DQ\� DSSOLFDEOH� GXW\�

�ZKHWKHU�RU�QRW�D�GXW\-IUHH�FHUWLILFDWH�PD\�EH�LVVXHG�� 

iii. $Q\�&RQWUDFWRU�UHTXHVW�IRU�D�GHWHUPLQDWLRQ�VXEPLWWHG�

DIWHU�FRQWUDFW�DZDUG�VKDOO�H[SODLQ�ZK\�WKH�&RQWUDFWRU�

FRXOG� QRW� UHDVRQDEO\� IRUHVHH� WKH� QHHG� IRU� VXFK�

GHWHUPLQDWLRQ� DQG� FRXOG� QRW� KDYH� UHTXHVWHG� WKH�

GHWHUPLQDWLRQ�EHIRUH�FRQWUDFW�DZDUG��,I�WKH�&RQWUDFWRU�

GRHV� QRW� VXEPLW� D� VDWLVIDFWRU\� H[SODQDWLRQ�� WKH�

&RQWUDFWLQJ�2IILFHU�QHHG�QRW�PDNH�D�GHWHUPLQDWLRQ� 

i. ,I� WKH�*RYHUQPHQW� GHWHUPLQHV�DIWHU�&RQWUDFW� DZDUG� WKDW�DQ�

H[FHSWLRQ� WR� WKH� %X\� $PHULFDQ� VWDWXWH� DSSOLHV� DQG� WKH�
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&RQWUDFWLQJ� 2IILFHU� DQG� WKH� &RQWUDFWRU� QHJRWLDWH� DGHTXDWH�

FRQVLGHUDWLRQ�� WKH� &RQWUDFWLQJ� 2IILFHU� VKDOO� PRGLI\� WKH�

&RQWUDFW� WR� DOORZ� XVH� RI� WKH� IRUHLJQ� FRQVWUXFWLRQ� PDWHULDO��

+RZHYHU�� ZKHQ� WKH� EDVLV� IRU� WKH� H[FHSWLRQ� LV� WKH�

XQUHDVRQDEOH� SULFH� RI� D� GRPHVWLF� FRQVWUXFWLRQ� PDWHULDO��

DGHTXDWH� FRQVLGHUDWLRQ� LV� QRW� OHVV� WKDQ� WKH� GLIIHUHQWLDO�

HVWDEOLVKHG�LQ�SDUDJUDSK��%�����D��RI�WKLV�$UWLFOH� 

j. 8QOHVV�WKH�*RYHUQPHQW�GHWHUPLQHV�WKDW�DQ�H[FHSWLRQ�WR�WKH�

%X\� $PHULFDQ� VWDWXWH� DSSOLHV�� XVH� RI� IRUHLJQ� FRQVWUXFWLRQ�

PDWHULDO�LV�QRQFRPSOLDQW�ZLWK�WKH�%X\�$PHULFDQ�VWDWXWH� 

D. 7R�SHUPLW�HYDOXDWLRQ�RI�UHTXHVWV�XQGHU�SDUDJUDSK��&��RI�WKLV�$UWLFOH�EDVHG�

RQ� XQUHDVRQDEOH� FRVW�� WKH� &RQWUDFWRU� VKDOO� LQFOXGH� WKH� IROORZLQJ�

LQIRUPDWLRQ� DQG� DQ\� DSSOLFDEOH� VXSSRUWLQJ� GDWD� EDVHG� RQ� WKH� VXUYH\� RI�

VXSSOLHUV� 

Foreign and Domestic Construction Materials Price Comparison 

Construction material description Unit of measure Quantity Price (dollars)1 

Item 1:    

Foreign construction material    

Domestic construction material    

Item 2:    

Foreign construction material    

Domestic construction material    
E. ,QFOXGH�DOO�GHOLYHU\�FRVWV� WR� WKH�6LWH�DQG�DQ\�DSSOLFDEOH�GXW\��ZKHWKHU�RU�

QRW�D�GXW\-IUHH�HQWU\�FHUWLILFDWH�LV�LVVXHG�� 

F. /LVW� QDPH�� DGGUHVV�� WHOHSKRQH� QXPEHU�� DQG� FRQWDFW� IRU� VXSSOLHUV�

VXUYH\HG��$WWDFK�FRS\�RI�UHVSRQVH��LI�RUDO��DWWDFK�VXPPDU\� 

G. ,QFOXGH�RWKHU�DSSOLFDEOH�VXSSRUWLQJ�LQIRUPDWLRQ� 
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Notes: 

1. /LVW� LQ� SDUDJUDSK� �%����� RI� WKH� FODXVH� DOO� IRUHLJQ� FRQVWUXFWLRQ�

PDWHULDO� H[FHSWHG� IURP� WKH� UHTXLUHPHQWV� RI� WKH� %X\� $PHULFDQ�

VWDWXWH��RWKHU�WKDQ�GHVLJQDWHG�FRXQWU\�FRQVWUXFWLRQ�PDWHULDO� 

2. ,I� WKH� KHDG� RI� WKH� DJHQF\� GHWHUPLQHV� WKDW� D� KLJKHU� SHUFHQWDJH� LV�

DSSURSULDWH�� VXEVWLWXWH� WKH� KLJKHU� HYDOXDWLRQ� SHUFHQWDJH� LQ�

SDUDJUDSK��%�����L�� 

 
H. 5HVWULFWLRQV�RQ�&HUWDLQ�)RUHLJQ�3XUFKDVH 

1. ([FHSW� DV� DXWKRUL]HG� E\� WKH� 2IILFH� RI� )RUHLJQ� $VVHWV� &RQWURO�

�2)$&��LQ�WKH�'HSDUWPHQW�RI�WKH�7UHDVXU\��WKH�&RQWUDFWRU�VKDOO�QRW�

DFTXLUH��IRU�XVH�LQ�WKH�SHUIRUPDQFH�RI�WKLV�&RQWUDFW��DQ\�VXSSOLHV�RU�

VHUYLFHV� LI� DQ\� SURFODPDWLRQ�� ([HFXWLYH� RUGHU�� RU� VWDWXWH�

DGPLQLVWHUHG�E\�2)$&��RU�LI�2)$&¶V�LPSOHPHQWLQJ�UHJXODWLRQV�DW����

&�)�5�� FKDSWHU� 9�� ZRXOG� SURKLELW� VXFK� D� WUDQVDFWLRQ� E\� D� SHUVRQ�

VXEMHFW�WR�WKH�MXULVGLFWLRQ�RI�WKH�8QLWHG�6WDWHV� 

2. ([FHSW�DV�DXWKRUL]HG�E\�2)$&��PRVW� WUDQVDFWLRQV� LQYROYLQJ�&XED��

,UDQ��DQG�6XGDQ�DUH�SURKLELWHG��DV�DUH�PRVW�LPSRUWV�IURP�%XUPD�RU�

1RUWK� .RUHD�� LQWR� WKH�8QLWHG� 6WDWHV� RU� LWV� RXWO\LQJ� DUHDV�� /LVWV� RI�

HQWLWLHV�DQG�LQGLYLGXDOV�VXEMHFW�WR�HFRQRPLF�VDQFWLRQV�DUH�LQFOXGHG�

LQ� 2)$&¶V� /LVW� RI� 6SHFLDOO\� 'HVLJQDWHG� 1DWLRQDOV� DQG� %ORFNHG�

3HUVRQV�DW�KWWS���ZZZ�WUHDV�JRY�RIILFHV�HQIRUFHPHQW�RIDF�VGQ��0RUH�

LQIRUPDWLRQ�DERXW�WKHVH�UHVWULFWLRQV��DV�ZHOO�DV�XSGDWHV��LV�DYDLODEOH�

LQ�WKH�2)$&¶V�UHJXODWLRQV�DW����&�)�5��FKDSWHU�9�DQG�RU�RQ�2)$&¶V�

:HE�VLWH�DW�KWWS���ZZZ�WUHDV�JRY�RIILFHV�HQIRUFHPHQW�RIDF� 

3. 7KH�&RQWUDFWRU�VKDOO�LQVHUW�WKLV�$UWLFOH��LQFOXGLQJ�WKLV�SDUDJUDSK������

LQ�DOO�6XEFRQWUDFWV� 

I. ,QFRQVLVWHQF\�%HWZHHQ�(QJOLVK�9HUVLRQ�DQG�7UDQVODWLRQ�RI�&RQWUDFW 

In the event of inconsistency between any terms of this Contract and any 

translation into another language, the English language meaning shall control. 
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ARTICLE 51:  Correlation of Documents  
 
In case of discrepancy or in the event of conflict among the different Contract 

documents such as:  Contract and the Contractors Proposal, these shall take 

precedence in the order given.  The terms and conditions contained in the Contract 

shall prevail over any conflictive terms and conditions contained in the Contractor's 

Proposal.  

ARTICLE 52:  Complete Agreement  
 
This document, together with all attachments referenced herein, constitutes the 

complete agreement between the Parties.  

 
IN WITNESS WHEREOF, the Parties hereto have executed this Contract this ______ 
day of _________________ of 2020, in San Juan, Puerto Rico.  
 
     
Puerto Rico Electric Power Authority                        Contractor 
 
 
______________________________                      ______________________ 
José F. Ortiz Vázquez                                              Neil Borrero Vélez 
Chief Executive Officer                                             President 
Social Security Number 660-43-3747                      Social Security Number 660-81-2425 
 
 
 
 

27
May





















































































































































AÑO NOMBRE DEL PROYECTO LOCALIDAD APLICACION
PIES CUADRADOS 

APROX
PERSONA CONTACTO 

2013 SI & S2 TANK ROOF Aguirre - AEE PPG coating application 22,200 Ing. Renecito Pabón

2014 Pipeline S1 & S2 Tank Aguirre - AEE PPG coating application 1,000 Ing. Renecito Pabón

Repair tank, floor repair tank

PPG Full Exterior Coating Application 

Cherteston Full interior Coating Application 5,000

2015
3 Filters water treatment plant and 

pipeline 
Aguirre - AEE PPG Full Coating Application (Exterior) 1,500 Ing. Renecito Pabón

2015 Coating and Repair of dock crane Aguirre - AEE PPG Full Coating Application (Exterior) 800 Ing. Renecito Pabón

2015 Anion & Cation Vessels Palo Seco - AEE Cherteston Full interior Coating Application 6,000 Ing. Carlos Bermúdez

2015
Coating Combined Cycle Unit 1-1 & 

1-3
Aguirre - AEE PPG Full exterior coating application 15,000 Ing. Renecito Pabón

2015 Flowing Tank Aguirre - AEE PPG Full exterior coating application 22,000 Ing. Renecito Pabón

2016 Fire pipeline and rack Aguirre - AEE PPG Full coating application 27,500 Ing. Renecito Pabón

2016 Light distillate tank Aguirre - AEE PPG Full exterior coating application 20,000 Ing. Renecito Pabón

2017 S-4 Tank Hidro Gas Mayaguez  AEE Sherwin Williams Full exterior coating application 8,800 Ing. Abigail Vélez

Cherteston Full interior Coating Application 4,000

PPG Full exterior coating application 5,000

2019
Recubrimiento 2 Tanques de Aguas 

Crudas
Aguirre - AEE PPG Full exterior coating application 40,000 Ing. Renecito Pabón

2020 Water Box Unit 4 San Juan - AEE Cherteston Full interior Coating Application 500 Ing. Alberto Pérez

2014 Pipeline S1 & S2 Tank Aguirre - AEE PPG coating application 1,000 Ing. Renecito Pabún

2016 Fire pipeline and rack Aguirre - AEE PPG Full coating application 2,500 Ing. Renecito Pabón

2019 Pipeline 10'' Gas Distillate Tower
MESSER PLANT 

GUAYANILLA

Construction pipeline                                                           

PPG Full coating application
3,000 Ing. Juan Casiano

Ing. Renecito Pabón

Ing. Neftalí Ramírez

4,000

                           CONTRACTORS & SERVICES CORP

Palo Seco - AEEWater Box Unit 4 2018

EXPERIENCIA EN TRABAJOS RELACIONADOS / COATINGS / EPOXY CERAMIC REINFORD LININGS

EXPERIENCIA EN TRABAJOS RELACIONADOS - LINEAS DE 10' COMBUSTIBLE / GAS / AGUA

EDTA Tank 2015 Aguirre - AEE



AÑO NOMBRE DEL PROYECTO LOCALIDAD APLICACION
PIES CUADRADOS 

APROX
PERSONA CONTACTO 

2009

Líneas de transferencia desde 

tanques de almacenamiento hasta 

day tank

Aguirre - AEE
Recubrimiento líneas de transferencia de diesel 

10"
13,000

Ing. José A. Santiago / 

Trabajo en colaboración 

con el Departamento 

Vida Util AEE / Sr. 

Domingo Ruiz

2010
Conversión a Gas Natural unidades 5 

y 6
Costa Sur - AEE

Recubrimiento de "transmission pipeline"  con 

sistema epoxy, durante la construcción de todas 

las tuberías relacionadas a la conversión

52,000

Ing. Pedro J Morales / 

Ing. Miguel Beauchamp / 

Trabajo en colaboración 

con el Departamento 

Vida Util AEE  / Sr. 

Domingo Ruiz

2010
Rehabilitación "Transmmision 

Pipeline

Desde Ecoeléctrica a 

Central Costa Sur

Recubrimiento de varios tramos en 

"Transmission Pipeline"  con sistema epoxy, 

durante la construcción de todas las tuberías 

relacionadas a la conversión

1,500

Ing. William Andino / Ing. 

Miguel Beauchamp / 

Trabajo en colaboración 

con el Departamento 

Vida Util AEE / Sr. 

Domingo Ruiz

2010
Recubrimiento línea 20" de Bunker 

C  Sector Machuria

Desde Central San Juan a 

Central Palo Seco

Recubrimiento con sistema epoxy 5,632 pies 

lineales (1/3 parte del total de la línea)
29,500

Ing. Neftalí Ramirez / Ing. 

Héctor Moctezuma / 

Trabajo en colaboración 

con el Departamento 

Vida Util AEE / Sr. 

Domingo Ruiz /Christofer 

Lugo - supervisor a cargo 

1/3 proyecto

PO Box 276, Mercedita PR 00715-0276, Teléfono (787) 378-4406, Fax (787) 844-1577

Email: neilborrer@allcontractorspr.com / allcontractors.pr@gmail.com
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GOVERNMENT OF PUERTO RICO 

PUERTO RICO ELECTRIC POWER AUTHORITY 

PROFESSIONAL SERVICES CONTRACT 
 

CONTRACT 86920 

REQUISITION 241211 

-------------------------------------------------APPEAR------------------------------------------------------- 

AS FIRST PARTY:  The Puerto Rico Electric Power Authority (PREPA), a public 

corporation and government instrumentality of the Commonwealth of Puerto Rico, 

created by Act No. 83 of May 2, 1941, as amended (Act 83), represented in this act by 

its Chief Executive Officer/Executive Director, José F. Ortiz Vázquez, of legal age, 

married, and resident of San Juan, Puerto Rico.----------------------------------------------------- 

AS SECOND PARTY:  Earth Engineers, Inc., (Consultant), a corporation organized and 

existing under the laws of Puerto Rico, and registered to do business in Puerto Rico, 

represented in this act by its President, Marcos O. Arocho Ramírez, of legal age, 

married, engineer and resident in Trujillo Alto, Puerto Rico, authorized by virtue of 

Corporate Resolution dated May 28, 2020.  ---------------------------------------------------------- 

Both PREPA and Consultant are herein individually referred to as a Party and 

collectively referred to as the Parties. ------------------------------------------------------------------- 

----------------------------------------------WITNESSETH--------------------------------------------------- 

WHEREAS, PREPA, by virtue of Act 83 has the authority to engage those professional, 

technical and consulting services necessary and convenient to the activities, programs 

and operations of PREPA;---------------------------------------------------------------------------------- 
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NOW, THEREFORE, in consideration of the mutual covenants and agreements 

contained in this Contract, hereinafter stated, the Parties agree themselves, their 

personal representatives, and successors to enter into this Contract under the following:  

-----------------------------------------TERMS AND CONDITIONS-------------------------------------- 

Article 1.  Scope of Services   

1.1 The Consultant shall provide, as requested by PREPA, his services as an engineer 

expert, in matters of the damages occurred on Costa Sur Plant (Costa Sur) 

because the earthquakes occurred during this year.  Also, the Consultant will 

support during the insurance’s claims on the engineering part of the work 

performed on the Costa Sur tanks that were severely damage during the January 

2020 earthquakes.  The Consultant services include meetings, conference calls, 

depositions, report explanations, sketches, engineering design, and general 

consulting engineering services regarding services rendered to PREPA.  The 

Consultant shall provide the required analysis and design of retaining walls in the 

site and any type of foundations.  Also, in matters of Costa Sur, the Consultant 

shall provide PREPA for the geotechnical engineering services, which will include, 

but it is not limited to:  Geotechnical and Foundation Engineering consultation, 

construction materials engineering, NDE Evaluations, materials testing services, 

specification review, construction and facilities inspection, and any other service 

related to Costa Sur works, as requested by PREPA.---------------------------------------- 
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1.2 The Consultant, as requested by PREPA, shall prepare expert reports in relation to 

the earthquake’s claims.----------------------------------------------------------------------------- 

1.3 The Consultant shall participate in court proceedings and depositions, in matter of 

the earthquake’s claims, and any other service as requested by PREPA.-------------- 

1.4 At the direction of PREPA, the Consultant may be required to work with other 

consulting, legal, investment, or other type of firms.  The Parties agree to discuss 

such assignment in advance, so that all the Parties have a clear understanding as 

to their responsibilities.  The Consultant is not responsible for worked performed by 

others. ---------------------------------------------------------------------------------------------------- 

1.5. All the services described in this Article 1 shall be defined in this Contract as the 

“Services”.  ---------------------------------------------------------------------------------------------- 

Article 2.  Services Coordination 

All the Services of Consultant in relation to the terms and conditions of this Contract will 

be coordinated through PREPA’s Generation Director or the person delegated by him.-- 

Article 3.  Contract Assignment or Subcontract 

The Consultant shall not assign nor subcontract its rights and obligations under this 

Contract, except in the event PREPA give written authorization for such actions.  

Provided, that no subcontract shall be considered for PREPA’s approval, except when 

the following requirements are met:  (1) the Consultant delivers to PREPA a copy of the 

subcontract, not less than thirty (30) days prior to the effective date of the proposed 

subcontract; (2) the subcontract includes, as a condition for its legal validity and 
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enforceability, a provision whereby PREPA has the right to substitute, subrogate or 

assume Consultants’ rights under the subcontract, in the event that PREPA declares 

the Consultant in breach or default of any of the Contract terms and conditions; 

and (3) the subcontract includes, as a condition for its validity and enforceability, a 

provision establishing for the subcontractor the obligation to comply with all Consultants’ 

obligations under the Contract (mirror image clause), except for such obligations, terms 

and conditions which exclusively related with works or services not included under the 

subcontract.  A request to subcontract shall specify the issues or matters that will be 

referred to the subcontractor.  These services shall be paid as part of the Contract 

Amount, as stated in Article 6, Payment. -------------------------------------------------------------- 

Article 4.  Contract Term   

7KLV�Contract shall be in effect �from� the date �of � its execution until June 30, 202� 

(The Contract Period).  The Contract may be extended, for an additional annual fiscal 

period, at the exclusive option of PREPA and subject to the availability of funds, only 

by written amendment agreed upon by both�3DUWLHV������������������������������������������������

Article 5.  Contract Termination 

5.1 PREPA shall have the right to terminate this Contract, at any time, with 

thirty (30) days prior written notice by registered mail, return receipt requested, or 

overnight express mail to the Consultant.  If notice is given, the Contract shall 

terminate upon the expiration of the thirty (30) days and PREPA shall be obligated 

to pay all fees and expenses incurred up to the day of effective termination, in 
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accordance with the terms of this Contract.  The rights, duties and responsibilities 

of the Parties shall continue in full force and effect during the thirty (30) day notice 

period.  The Consultant shall have no further right to compensation except for what 

has been accrued for services rendered and expenses incurred under the Contract 

until said date of effective termination.----------------------------------------------------------- 

5.2 PREPA shall have the right to terminate this Contract immediately in the event of 

negligence, dereliction of duties or noncompliance by the Consultant, without prior 

written notice. ------------------------------------------------------------------------------------------ 

5.3 The Parties acknowledge that PREPA is undergoing a transformation process, and 

therefore, both Parties agree that in the eventuality of the execution of a 

Partnership Contract, Sale Contract or any other PREPA Transaction (as these 

terms are defined in Act 120-2018), PREPA may sell, assign, convey, transfer, 

pledge, mortgage, sublease, delegate, hypothecate, or otherwise dispose (each, a 

“Transfer”) any of its rights, title, or interest in this Contract as permitted by 

applicable law and at any time, and without Consultant’s consent or cost, expense 

or incremental liability to PREPA, to any future operator of Puerto Rico’s electric 

power transmission and distribution system or any of its affiliates, or to any 

governmental agency, body, public corporation or municipality of Puerto Rico; 

provided, that PREPA shall notify Consultant no later than thirty (30) days before 

the effective date of any such Transfer.---------------------------------------------------------- 
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 The Consultant acknowledges that all his responsibilities and obligations under the 

Contract, such as work to be performed and services to be provided, etc., will 

continue in full force and effect until the expiration of the thirty (30) day period. ------ 

Article 6.  Payment 

6.1 In accordance with the terms and conditions contained herein, PREPA agrees and 

Consultant accepts that the total amount to be paid under the Contract shall not 

exceed a cumulative amount of two hundred fifteen thousand dollars ($215,000) 

the “Contract Amount”).  All payments to be made under this Contract will be 

charged to account 01-1748-17568-555-354.  PREPA will only pay for Services 

already rendered before the submitted invoice date.  PREPA will not be required to 

make advance payments for any future service to be rendered by Consultant under 

the Contract.--------------------------------------------------------------------------------------------- 

6.2 Nothing herein shall preclude the Parties from agreeing to increase said amount in 

writing and signed by both Parties.---------------------------------------------------------------- 

x PREPA will pay for the Services rendered by Consultant an hourly rate of 

$200/hr. 

6.3 Should the Consultant assign another person to attend to PREPA’s matters 

pursuant to this Contract, the Consultant shall promptly send PREPA an amended 

schedule to include such person’s name, position and rate, as well as request 

approval from PREPA.-------------------------------------------------------------------------------- 
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6.4 The Consultant shall immediately notify PREPA when the billing under the 

Contract amounts seventy-five percent (75%) of the Contract Amount.  Once this 

notification has been issued, the Consultant, in coordination with PREPA, will 

ensure that no services will be rendered in excess of the Contract Amount, except 

that a written amendment is agreed upon by both Parties.  In addition, the 

Consultant shall present an itemized list of the remaining billable Services under 

the Contract.--------------------------------------------------------------------------------------------- 

Article 7.  Non-Discrimination 

 
 
The Consultant certifies that it will not discriminate against any employee or applicant 

for employment on account of race, color, gender, age, sex, national or social origin, 

social status, political ideas or affiliation, religion, for being or perceived to be a victim of 

domestic violence, sexual aggression or harassment, regardless of marital status, 

sexual orientation, gender identity or immigrant status, for physical or mental disability, 

for veteran status or genetic information.--------------------------------------------------------------- 

 
Article 8.  Invoices   

8.1 Consultant shall submit its invoices on a monthly basis for the work already 

performed during the preceding month.  Consultant will provide to PREPA an 

invoice for each billing period which will include a description of the services 

rendered and the number of hours spent by each person.  The invoice for 
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professional services shall be itemized and must be duly certified by an 

authorized representative of the Consultant.  ------------------------------------------------ 

8.2 PREPA will review the invoices upon receipt, and if they are in compliance with 

the requirements set forth in this Contract, it will proceed with payment.  Payment 

is due sixty (60) days of receipt of the invoice.  PREPA reserves the right to 

conduct the audits it deems necessary, and it will not be subject to finance 

charges regarding invoice payments subject to an audit. -------------------------------- 

8.3 All invoices submitted by Consultant shall include the following Certification in 

order to proceed with its payment:-------------------------------------------------------------- 

 
No Interest Certification: 
 
“We certify under penalty of nullity that no public servant of PREPA will derive or 
obtain any benefit or profit of any kind from the contractual relationship which is the 
basis of this invoice.  If such benefit or profit exists, the required waiver has been 
obtained prior to entering into the Contract.  The only consideration to be received 
in exchange for the performance of the Services provided is the agreed-upon price 
that has been negotiated with an authorized representative of the PREPA.  The 
total amount shown on this invoice is true and correct.  The Services have been 
rendered, and no payment has been received”. 

 ___________________ 
 Consultant’s Signature 

This is an essential requirement and those invoices without this Certification will 

not be processed for payment.  In order to comply with the certification 

requirements set forth above, Consultant shall require that subcontractors, if any 

approved by PREPA, providing Services also make the certification set forth 

above in any invoices submitted in connection with the Services. --------------------- 
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Article 9.  Transfer of Funds 

9.1 If Consultant decides to assign or transfer an amount, due or payable, to which 

he is entitled for services rendered or goods provided during the term of this 

Contract, Consultant shall notify PREPA of such transfer of funds, in accordance 

to the provisions of Act 21-2012.  Said notice shall clearly indicate the rights 

granted, including a copy of the contract under which the assignment or transfer 

of funds is made, the exact amount of funds to be assigned or transferred, and 

specific identification information regarding the assignee (full name of the person 

or company), address and any other contact information.-------------------------------- 

9.2 Consultant acknowledges and agrees that PREPA may deduct any amount, due 

or payable under this Contract, that Consultant owes; PREPA may retain any 

said amount if Consultant fails to fulfill its obligations and responsibilities under 

this Contract, or a claim arises for warranty or defects regarding the services 

rendered or goods provided under this Contract.  Consultant also acknowledges 

and agrees that PREPA’s payment obligation under any assignment of funds will 

cease upon payment of the outstanding amounts under this Contract.  PREPA 

shall not be required to make payments or transfer any funds for an amount that 

exceeds the payment to which Consultant is entitled to under this Contract. ------- 

9.3 Consultant shall include with its notice of assignment of funds a cashier’s check 

or money order for two hundred dollars ($200), payable to “Puerto Rico Electric 

Power Authority”, to cover administrative costs in processing such assignment.--- 
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Article 10.  Information and Material Facts 

10.1 PREPA shall promptly provide to Consultant all information under the control of 

PREPA and necessary for Consultant to perform the Services under this 

Contract and those material facts that Consultant may reasonably require in 

order to provide its Services to PREPA.  PREPA will ensure, to the best of its 

knowledge and belief, that the documents, data, and other information and 

material facts provided to Consultant, which are under its control, are true and 

complete, and does not constitute misleading or inaccurate information and 

Consultant shall be entitled to rely on the accuracy and completeness of the 

documents, data, and other information and material facts.------------------------------ 

10.2 PREPA will advise in writing Consultant of any developments of which PREPA 

becomes aware, and which PREPA considers may have a material effect with 

respect to the information and/or facts provided to Consultant. ------------------------ 

Article 11.  Information Disclosure and Confidentiality  

11.1 The Parties shall take all reasonable steps to keep confidential and use only for 

the purposes contemplated by the terms of the Contract the information provided 

by PREPA and/or Consultant, and take all reasonable steps to ensure that such 

information is not disclosed or distributed by its employees or agents in violation 

of the terms of this Contract.---------------------------------------------------------------------- 

11.2 The Parties also agree that, except as agreed to in writing by both Parties, they 

will not, at any time after termination of this Contract, disclose any confidential 
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information to any person whatsoever, or permit any person whatsoever to 

examine and/or make copies of any reports prepared by Consultant or under its 

control by reason of its consulting services, and that upon termination of this 

Contract each Party will turn over to the other all documents, papers, and other 

matters in its possession or under its control that relate to the other Party.  

Consultant may retain one file copy for its records.----------------------------------------- 

11.3 The term “confidential information” shall include, but not be limited to, all 

information provided to Consultant by PREPA or at PREPA’s direction regarding 

its facilities or operations and any and all information gathered or developed by 

Consultant regarding the same.  The Parties further agree that proprietary 

records and documents related to Consultant’s business operations are 

confidential to Consultant and will not be disclosed to PREPA or other Parties, 

except as ordered by the court.  The Parties agree that PREPA will resist any 

attempt by opposing counsel or other Parties to obtain Consultant’s proprietary 

information.  The term “confidential information”, however, will not include 

information that:-------------------------------------------------------------------------------------- 

(i) is or becomes public other than through a breach of this Contract; 

(ii) is known to the receiving Party prior to the date of this Contract and 

with respect to which the receiving Party does not have any 

obligation of confidentiality; or 
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(iii) is independently developed by the receiving Party without use of, or 

reference to, confidential information. 

11.4 The Parties acknowledge that disclosure of any confidential information by either 

Party will give rise to irreparable harm to the injured Party inadequately 

compensable in damages.  Accordingly, either Party may seek and obtain 

injunctive relief against the breach or threatened breach of the foregoing 

undertakings, in addition to any other legal remedies, which may be available.---- 

11.5 If this Contract terminates for any reason, Consultant shall maintain in strictest 

confidence both; during the term of this Contract and subsequent to termination 

of this Contract, and shall not during the term of this Contract or thereafter 

disclose or divulge to any person, firm, or corporation, or use directly or indirectly, 

for its own benefit or the benefit of others, any information which in good faith 

and good conscience ought to be treated as confidential information including, 

without limitation, information relating to PREPA’s operations or trade secrets 

relating to the business or affairs of PREPA which Consultant may acquire or 

develop in connection with or as a result of the performance of the Services 

hereunder.  In the event of an actual or threatened breach by Consultant of the 

provisions of this paragraph, PREPA shall be entitled to injunctive relief for such 

breach.  Nothing herein shall be construed as prohibiting PREPA from pursuing 

any other legal remedies available, including the recovery of damages from 

Consultant.-------------------------------------------------------------------------------------------- 
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11.6 The above provisions do not apply with respect to information, which Consultant 

is requested to disclose under applicable law and regulations, court order, 

subpoena or governmental directives, in which case Consultant shall provide 

PREPA prompt notice of such request in order to procure for PREPA a 

reasonable opportunity to oppose such disclosure.  Consultant agrees to 

expeditiously notify and submit to PREPA a copy of any court order or subpoena 

and to the extent possible provide any assistance to PREPA (in the form of 

documents) regarding the submission of such information.------------------------------ 

11.7 With respect to this Contract and any information supplied in relation with this 

Contract and designated by the disclosing Party as confidential, the recipient 

agrees to:  (i) protect the confidential information in a reasonable and appropriate 

manner and in accordance with applicable professional standards; (ii) use 

confidential information only to perform its obligations under this Contract; and 

(iii) reproduce confidential information only as required to perform its obligations 

under this Contract.--------------------------------------------------------------------------------- 

Article 12.  Rights and Titles 

12.1 The Consultant will submit any reports reasonably required by PREPA regarding 

the Services performed under this Contract.  If required by PREPA, at the 

completion of any assigned task, the Consultant will submit a final written report 

describing the work it has performed.  This requirement shall not be interpreted 
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as a waiver by PREPA of Consultant’s ethical obligation and responsibility of 

keeping PREPA informed of the progress of the assigned matters. ------------------- 

12.2 All rights, titles and interest in any reports, documents, analyses, investigations 

and any other by-product conceived or developed by the Consultant exclusively 

for PREPA as a result of performing its obligations under this Contract shall be 

the exclusive property of PREPA.  The Consultant shall retain all right, title, and 

interest in and to proprietary works of authorship, pre-existing or otherwise, that 

have not been created specifically for PREPA under this Contract.  With the 

exception of items marked as “CONFIDENTIAL” by the Consultant, PREPA shall 

retain the right to use, refer, share, or provide to any third party, as PREPA may 

determine, the results of any reports, documents, analyses, investigations or any 

other by-product of the Services performed by the Consultant under this 

Contract.----------------------------------------------------------------------------------------------- 

Article 13.  Copyright 

Consultant and PREPA shall jointly defend any suit or action brought against either 

party based on a claim that any document, report, study, analysis, copyrighted 

composition, article or any by-product of those, either used in the performance of the 

Services by Consultant or provided to PREPA by Consultant as part of its Services, or 

used in the performance of this Contract, including their use by PREPA, constitutes an 

infringement of any patents or copyrights of the United States.  The Party of this 

Contract subject to the claim or that becomes aware of a potential claim shall promptly 
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notify in writing the other Party of this Contract, and give the authority, information, and 

assistance reasonable and necessary for the defense of such claim.--------------------------  

Article 14.  Warranty 

14.1 Consultant warrants that it shall perform the Services in accordance with the 

applicable standards of care and diligence at the time of performance of the 

Services, and which are normally practiced and recognized in performing 

services of a similar nature (the “Standard”).  Should any of the Services 

provided by Consultant not fulfill the above established Standard, Consultant 

shall take all necessary corrective measures to rectify such deficient Services, at 

its own and exclusive cost, whenever such course of action is possible or 

desirable.  The rectification of deficient Services by Consultant shall not be 

understood as a waiver by PREPA to any other remedy it may have under this 

Contract or under the law or equity for any damages that Consultant’s may have 

caused to it by rendering such deficient Services.------------------------------------------ 

14.2 No other warranty, express or implied, is made or intended by this Contract, by 

furnishing oral or written reports of findings made, or by any other act of 

Consultant.  ------------------------------------------------------------------------------------------- 

Article 15.  Responsibility for Damages 

The appearing Parties agree that their responsibilities for damages under this Contract 

will be governed by the Puerto Rico Civil Code and its case law, as dictated by the 

Supreme Court of Puerto Rico.---------------------------------------------------------------------------- 
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Article 16.  Independent Contractor 

16.1 Consultant shall be considered as an independent contractor, for all material 

purposes under this Contract, and all persons engaged or contracted by 

Consultant for the performance of its obligations herein, shall be considered as 

its employees or agents, and not as employees or agents of PREPA.---------------- 

16.2 As an independent contractor, Consultant shall not be entitled to any fringe 

benefits, such as, but not limited to vacation, sick leave, and to which PREPA’s 

employees are entitled.----------------------------------------------------------------------------- 

Article 17.  Employees not to Benefit 

No officer, employee or agent of PREPA, nor of the Government of the Commonwealth 

of Puerto Rico or its Municipal Governments shall be admitted to any share or part of 

this Contract or to any benefit that may arise therefrom.------------------------------------------- 

Article 18.  Conflict of Interest 

18.1 Consultant certifies that none of its representatives under this Contract receive 

payment or compensation of any nature, for the services regularly rendered 

through an appointment in another government agency, body, public corporation 

or municipality of Puerto Rico.  Consultant also certifies that it may have other 

consulting services contracts with other governmental agencies or bodies, but 

such condition does not constitute a conflict of interest for Consultant.--------------- 

18.2 Consultant acknowledges that in executing its services pursuant to this Contract 

it has a duty of complete loyalty towards PREPA which includes not having 
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conflict of interest.  “Conflict of Interest” means representing clients who have or 

may have interests that are contrary to PREPA, but does not include rendering 

services that are unrelated to the services covered in this Contract.  Also, 

Consultant shall have the continuous obligation to disclose to PREPA all 

information and circumstances of its relations with clients and third persons that 

would result in a conflict of interest which would influence the Consultant when 

performing its responsibilities under this Contract.  --------------------------------------- 

18.3 The Parties understand and agree that a conflict of interest exists when 

Consultant must advocate a position or outcome on behalf of any existing or 

future client that is contrary to PREPA’s interests.  Also, any conduct defined in 

the Rules of Professional Conduct regarding conflict of interests shall apply to 

Consultant and its personnel.--------------------------------------------------------------------- 

18.4 In the event that any of the partners, directors, agents or employees of 

Consultant engaged in providing services under this Contract should incur in the 

conduct described herein, said conduct shall constitute a violation of the 

prohibitions provided herein.---------------------------------------------------------------------- 

18.5 Consultant’s partners, directors, agents or employees and personnel, if any, shall 

avoid even the appearance of the existence of conflicting interests.------------------- 

18.6 Consultant acknowledges that PREPA’s Chief Executive Officer shall have the 

power to intervene with the acts of Consultant and/or its agents, employees, and 

subcontractors regarding the enforcement of the prohibitions contained herein.  
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In the event that the existence of adverse interests is discovered, the PREPA’s 

Chief Executive Officer shall inform Consultant in writing of PREPA’s intention to 

terminate this Contract within a thirty (30) day period.  During said period, 

Consultant may request a hearing with the Chief Executive Officer to present its 

arguments regarding the alleged conflict of interests.  In the event that 

Consultant does not request such hearing during the specified thirty (30) day 

period or the controversy is not satisfactory settled during the hearing, this 

Contract shall be canceled.----------------------------------------------------------------------- 

18.7 The Consultant certifies that, at the time of the execution of this Contract, it does 

not have nor does it represent anyone who has Conflict of Interests with PREPA.  

If such Conflict of Interest arises after the execution of the Contract, the 

Consultant shall notify PREPA immediately.-------------------------------------------------- 

Article 19.  Notices 

All notices and other communications hereunder shall be in writing and shall be deemed 

given when delivered personally or sent by telecopy, or postage prepaid, by registered, 

certified or express mail (return receipt requested) or reputable overnight courier service 

and shall be deemed given when so delivered by hand, or telecopied, or if mailed, three 

days after mailing (one business day in the case of express mail or overnight courier 

service) to the Parties to the following addresses:--------------------------------------------------- 

To PREPA:  Puerto Rico Electric Power Authority 
     PO Box 364267 

   San Juan, Puerto Rico 00936-4267 
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           Attention:  José F. Ortiz Vázquez 

  Chief Executive Officer 
 

    To Consultant:   Earth Engineers, Inc. 
    4 Terrazas de Carraízo 
    San Juan, Puerto Rico 00926 
     

Attention:         Marcos O. Arocho Ramírez 
         President 
 
Article 20.  Applicable Law and Venue 

This Contract shall be governed by and construed in accordance with the laws of the 

Commonwealth of Puerto Rico.  Also, the Parties expressly agree that only the state 

courts of Puerto Rico will be the courts of competent and exclusive jurisdiction to decide 

over the judicial controversies that the appearing Parties may have among them 

regarding the terms and conditions of this Contract.------------------------------------------------- 

Article 21.  Change in Law 

During the term of this Contract, any change in law, including, but not limited to changes 

in applicable tax law, which cause an increase in Consultant’s costs when providing the 

services, shall be Consultant’s responsibility and PREPA shall not be obligated to 

increase the Contract Amount.---------------------------------------------------------------------------- 

Article 22.  Force Majeure 

22.1 The Parties shall be excused from performing their respective responsibilities 

and obligations under this Contract and shall not be liable in damages or 

otherwise, if and only to the extent that they are unable to perform or are 

prevented from performing by a force majeure event. ------------------------------------- 
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22.2 For purposes of this Contract, force majeure means any cause without the fault 

or negligence, and beyond the reasonable control of, the Party claiming the 

occurrence of a force majeure event.---------------------------------------------------------- 

22.3 Force majeure may include, but not be limited to, the following:  Acts of God, 

industrial disturbances, acts of the public enemy, war, blockages, boycotts, riots, 

insurrections, epidemics, earthquakes, storms, floods, civil disturbances, 

lockouts, fires, explosions, interruptions of services due to the acts or failure to 

act of any governmental authority; provided that these events, or any other 

claimed as a force majeure event, and/or its effects, are beyond the reasonable 

control and without the fault or negligence of the Party claiming the force majeure 

event, and that such Party, within ten (10) days after the occurrence of the 

alleged force majeure, gives the other Party written notice describing the 

particulars of the occurrence and its estimated duration.  The burden of proof as 

to whether a force majeure event has occurred shall be on the Party claiming the 

force majeure.---------------------------------------------------------------------------------------- 

Article 23.  Novation 

23.1 The Parties expressly agree that no amendment or change order, which could be 

made to the Contract during its term, shall be understood as a contractual 

novation, unless both Parties agree to the contrary, specifically and in writing.----- 

23.2 The previous provision shall be equally applicable in such other cases where 

PREPA gives Consultant a time extension for the compliance of any of its 
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obligations under this Contract, or where PREPA dispenses the claim or demand 

of any of its credits or rights under the Contract. -------------------------------------------- 

Article 24.  Severability 

If a court of competent jurisdiction declares any of the Contract provisions as null and 

void or invalid, such holding will not affect the validity and effectiveness of the remaining 

provisions of this Contract and the Parties agree to comply with their respective 

obligations under such provisions not included in the judicial declaration.--------------------- 

Article 25.  Save and Hold Harmless 

The Consultant agrees to save and hold harmless and to indemnify PREPA for all 

expenses and costs of any nature (including reasonable attorneys’ fees) incurred by 

PREPA arising out of any third party claim made by any person for bodily injuries, 

including death, or for property damage, to the extent directly caused by the Consultant 

by the negligent act or omission, in the performance or nonperformance of its 

obligations under the Contract, but not to the point directly caused by negligence or tort 

of PREPA or a third party, which is not an employee or subcontractor of the Consultant.- 

With respect to any indemnity set forth in this Contract, each indemnity shall give 

prompt notice of its receipt of any threat, indication or other notice of any claim, 

investigation or demand that might give rise to any losses required to be indemnified 

hereunder and shall reasonably cooperate in the defense of such claim.  The 

indemnifying party shall have the right to conduct defense of such action at its sole 

expense.-------------------------------------------------------------------------------------------------------- 
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Article 26.  Insurance 

The Consultant shall secure and maintain in full force and effect during the life of this 

Contract as provided herein, policies of insurance covering all operations engaged in by 

the Contract as follows:------------------------------------------------------------------------------------- 

1. Commonwealth of Puerto Rico Workmen’s Compensation Insurance: 

The Consultant shall provide Workmen’s Compensation Insurance as required by 

the Workmen’s Compensation Act 45-1935 of the Commonwealth of Puerto Rico.  

The Consultant shall also be responsible for compliance with said Workmen’s 

Compensation Act by all its sub-contractors, agents, and invitees, if any.-------------- 

The Consultant shall furnish a certificate from the Puerto Rico State Insurance 

Fund showing that all personnel employed in the work are covered by the 

Workmen’s Compensation Insurance, in accordance with this Contract.---------------- 

2. Employer’s Liability Insurance: 

The Consultant shall provide Employer’s Liability Insurance with a minimum bodily 

injury limits of at least $1,000,000 for each employee and at least $1,000,000 for 

each accident covering against the liability imposed by Law upon the Consultant as 

result of bodily injury, by accident or disease, including death arising out of and in 

the course of employment, and outside of and distinct from any claim under the 

Workmen’s Compensation Act of the Commonwealth of Puerto Rico.------------------- 
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3. Commercial General Liability Insurance:   

The Consultant shall provide a Commercial General Liability Insurance with limits 

of at least $1,000,000 per occurrence and at least $1,000,000 aggregate. ------------ 

4. Commercial Automobile Liability Insurance: 

The Consultant shall provide a Commercial Automobile Liability Insurance with 

limits of at least $1,000,000 combined single limit covering all owned or schedule 

autos, non-owned autos, and hired automobiles.---------------------------------------------- 

5. Professional Liability Insurance: 

The Consultant shall provide a Professional Liability Insurance with limits  

of at least $1,000,000 per claim and at least $1,000,000 aggregate. -------------------- 

Requirements under the Policies: 

The Commercial General Liability and Commercial Automobile Liability Insurance 

required under this Contract shall be endorsed to include:---------------------------------- 

a. As Additional Insured: 

    Puerto Rico Electric Power Authority (PREPA) 
    Risk Management Office 
    PO Box 364267 

               San Juan, Puerto Rico 00936-4267 
 
b. A 30 day cancellation or nonrenewable notice to be sent to the above address 

c. An endorsement including this Contract under contractual liability coverage 

and identifying it by number, date and Parties to the contract 

d. Waiver of subrogation in favor of Puerto Rico Electric Power Authority 

(PREPA). ----------------------------------------------------------------------------------------- 
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e. Breach of Warranties or Conditions:--------------------------------------------------------- 

“The Breach of any of the Warranties or Conditions in this policy by the Insured 

shall not prejudice PREPA’s rights under this policy.”--------------------------------- 

Furnishing of Policies: 

All required policies of insurance shall be in a form acceptable to PREPA and 

shall be issued only by insurance companies authorized to do business in  

Puerto Rico.------------------------------------------------------------------------------------------- 

The Consultant shall furnish a certificate of insurance in original signed by an 

authorized representative of the insurer in Puerto Rico, describing the coverage 

afforded.------------------------------------------------------------------------------------------------ 

Article 27. Compliance with the Commonwealth of Puerto Rico Contracting 
Requirements 

 
The Consultant will comply with all applicable State Law, Regulations or Executive 

Orders that regulate the contracting process and requirements of the Commonwealth of 

Puerto Rico, including but not limited to:  -------------------------------------------------------------- 

A. Executive Order No. OE-1991-24 of June 18, 1991 to require certification of 

compliance with the Internal Revenue Services of the Commonwealth of  

Puerto Rico:  Pursuant to Executive Order No. OE-1991-24 of  

June 18, 1991, the Consultant will certify and guarantee that it has filed all the 

necessary and required income tax returns to the Government of Puerto Rico for the 

last five (5) years.  The Consultant further will certify that it has complied and is 

current with the payment of any and all income taxes that are, or were due, to the 
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Government of Puerto Rico.  The Consultant shall provide, to the satisfaction of 

PREPA, and whenever requested by PREPA during the term of this Contract, the 

necessary documentation to support its compliance with this clause.  The Consultant 

will be given a specific amount of time to produce said documents.  During the term 

of this Contract, the Consultant agrees to pay and/or to remain current with any 

repayment plan agreed to by the Consultant with the Government of Puerto Rico. ---- 

B. Executive Order No. OE-1992-52 of August 28, 1992 to require certification of 

compliance with the Department of Labor of the Commonwealth of Puerto Rico.  

Pursuant to Executive Order No. 1992-52, dated August 28, 1992 amending OE-

1991-24, the Consultant will certify and warrant that it has made all payments 

required for unemployment benefits, workmen’s compensation and social security 

for chauffeurs, whichever is applicable, or that in lieu thereof, has subscribed a 

payment plan in connection with any such unpaid items and is in full compliance with 

the terms thereof.  The Consultant accepts and acknowledges its responsibility for 

requiring and obtaining a similar warranty and certification from each and every 

contractor and subcontractor, if any approved by PREPA, whose service the 

Consultant has secured in relation with the services to be rendered under this 

Contract and shall forward evidence to PREPA as to its compliance with this 

requirement.----------------------------------------------------------------------------------------------- 

C. Government of Puerto Rico Municipal Tax Collection Center:  The Consultant will 

certify and guarantee that it does not have any current debt with regards to property 
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taxes that may be registered with the Government of Puerto Rico’s Municipal Tax 

Collection Center (known in Spanish as Centro de Recaudación de Ingresos 

Municipales (“CRIM”).  The Consultant further will certify to be current with the 

payment of any and all property taxes that are or were due to the Government of 

Puerto Rico.  The Consultant shall provide, to the satisfaction of PREPA and 

whenever requested by PREPA during the term of this Contract, Certification issued 

by the Municipal Revenues Collection Center (MRCC), assuring that Consultant 

does not owe any tax accruing to such governmental agency.  To request such 

Certification, Consultant will use the form issued by the MRCC (called “CRIM-

Certificados, Radicación, Estado de Cuenta y Todos los Conceptos” in the website).  

The Consultant will deliver upon request any documentation requested by PREPA.  

During the Term of this Contract, the Consultant agrees to pay and/or to remain 

current with any repayment plan agreed to by the Consultant with the Government of 

Puerto Rico with regards to its property taxes.---------------------------------------------------  

The Consultant shall provide a Personal Property Tax Filing Certification, issued by 

the MRCC which indicates that Consultant has filed its Personal Property Tax 

Return for the last five (5) contributory terms or Negative Debt certification issued by 

the MRCC with respect to real and property taxes and a sworn statement executed 

by Consultant indicating that (i) its revenues are derived from the rendering of 

professional services, (ii) during the last five (5) years (or the time in which it has 

been providing professional services) it has had no taxable business or personal 
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property on the 1st of January of each year, (iii) that for such reasons it has not been 

required to file personal property tax returns, as required under Article 6.03 of  

Act 83-1991, as amended, and (iv) that for such reason it does not have an 

electronic tax file in the MRCC’s electronic system.--------------------------------------------- 

D. The Consultant shall provide a Puerto Rico Sales and Use Tax Filing Certificate, 

issued by the Treasury Department of Puerto Rico assuring that Consultant has filed 

his Puerto Rico Sales and Use Tax for the last sixty (60) contributory periods. --------- 

E. The Consultant shall provide a copy of Consultant’s Certificate of Merchant’s 

Registration issued by the Treasury Department of Puerto Rico. --------------------------- 

F. Puerto Rico Child Support Administration (ASUME):  The Consultant shall present, 

to the satisfaction of PREPA, the necessary documentation certifying that the 

Consultant nor any of its owners, affiliates of subsidiaries, if applicable, have any 

debt, outstanding debt, or legal procedures to collect child support payments that 

may be registered with the Puerto Rico Child Support Administration (known in 

Spanish as the Administración Para El Sustento de Menores (ASUME).   

The Consultant will be given a specific amount of time to deliver said documents.  

3 L.P.R.A. § 8611 et seq.;------------------------------------------------------------------------------ 

G. The Consultant shall provide a Good Standing Certificate issued by the Department 

of State of Puerto Rico.--------------------------------------------------------------------------------- 



Professional Services Contract – Earth Engineers, Inc. 
Page 28 
 
 
H. The Consultant shall provide a Certification of Incorporation, or Certificate of 

Organization or Certificate of Authorization to do business in Puerto Rico issued by 

the Department of State of Puerto Rico.------------------------------------------------------------ 

I. Special Contribution for Professional and Consulting Services:  As required by  

Act 48-2013, as amended, PREPA will withhold a special contribution of one point 

five percent (1.5%) of the gross amounts paid under this Contract.------------------------ 

J. Social Security and Income Tax Retentions:  In compliance with Executive  

Order 1991 OE- 24; and C.F.R. Part 404 et. Seq., the Consultant will be responsible 

for rendering and paying the Federal Social Security and Income Tax Contributions 

for any amount owed as a result of the income, from this Contract.------------------------ 

K. Income Tax Retention Law:  PREPA shall deduct and withhold ten percent (10%) of 

any and all payments to residents of the Commonwealth of Puerto Rico as required 

by the Internal Revenue Code of Puerto Rico.  In case of US citizens and Non-US 

citizens, which are nonresidents of the Commonwealth of Puerto Rico the 

Consultant will retain twenty percent (20%) and twenty-nine percent (29%) 

respectively.  PREPA will remit such withholdings to the Government of  

Puerto Rico’s Treasury Department (known in Spanish as Departamento de 

Hacienda de Puerto Rico).  The Consultant will request PREPA not to make such 

withholdings if, to the satisfaction of PREPA, the Consultant timely provides a 

release from such obligation by the Government of Puerto Rico’s Treasury 

Department. 3 L.P.R.A. § 8611 et seq., 2011 L.P.R. 232; 232-2011.----------------------- 
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L. Compliance with Act No. 1 of Governmental Ethics:  The Consultant will certify 

compliance with Act 1 of January 3, 2012, as amended, known as the Ethics Act of 

the Government of Puerto Rico, which stipulates that no employee or executive of 

PREPA nor any member of his/he immediate family (spouse, dependent children or 

other members of his/her household or any individual whose financial affairs are 

under the control of the employee) shall have any direct or indirect pecuniary interest 

in the services to be rendered under this Contract, except as may be expressly 

authorized by the Governor of Puerto Rico in consultation with the Secretary of 

Treasury and the Secretary of Justice of the Government.  3 L.P.R.A. § 8611 et 

seq.;---------------------------------------------------------------------------------------------------------- 

M. Act 168-2000:  Act for the Strengthening of the Family Support and Livelihood of 

Elderly People:  The Consultant will certify that if there is any Judicial or 

Administrative Order demanding payment or any economic support regarding  

Act 168-2000, as amended, the same is current and in all aspects in compliance.  

Act 168-2000 “Law for the Strengthening of the Family Support and Livelihood of 

Elderly People” in Spanish:  “Ley para el Fortalecimiento del Apoyo Familiar y 

Sustento de Personas de Edad Avanzada”, 3 L.P.R.A. §8611 et seq.--------------------- 

N. Act 127-2004: Contract Registration in the Comptroller’s Office of Puerto Rico Act:  

Payment for services object of this Contract will not be made until this Contract is 

properly registered in the Office of the Comptroller of the Government of  

Puerto Rico pursuant to Act 18 of October 30, 1975, as amended.------------------------ 
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O. Prohibition with respect to execution by public officers:  3 L.P.R.A. §8615(c):  No 

public officer or employee authorized to contract on behalf of the executive agency 

for which he/she works may execute a contract between the agency for which 

he/she works and an entity or business in which he/she or any member of his/her 

family unit has or has had direct or indirect economic interest during the last four (4) 

years prior to his/her holding office.----------------------------------------------------------------- 

P. Prohibition with respect to contracting with officers or employees:  3 L.P.R.A. 

§8615(d):  No executive agency may execute a contract in which any of its officers 

or employees or any member of their family units has or has had direct or indirect 

economic interest during the last four (4) years prior to their holding office, unless 

the Governor gives authorization thereto with the previous recommendation of the 

Secretary of the Treasury and the Secretary of Justice.--------------------------------------- 

Q. Prohibition with respect to contracts with officers and employees of other 

Government entities:  3 L.P.R.A. §8615(e):  No public officer or employee may be a 

party to or have any interest in any profits or benefits produced by a contract with 

any other executive agency or government dependency unless the Governor gives 

express authorization thereto with previous recommendation from the Secretary of 

the Treasury and the Secretary of Justice.-------------------------------------------------------- 

R. Prohibition with respect to evaluation and approval by public officers:  

3 L.P.R.A. §8615(f):  No public officer or employee who has the power to approve or 

authorize contracts shall evaluate, consider, approve or authorize any contract 
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between an executive agency and an entity or business in which he/she or any 

member of his/her family unit has or has had direct or indirect economic interest 

during the last four (4) years prior to his/her holding office.----------------------------------- 

S. Prohibition with respect to execution by public officers’ contracts with former public 

officers:  3 L.P.R.A. §8615(h):  No executive agency shall execute contracts with or 

for the benefit of persons who have been public officers or employees of said 

executive agency until after two (2) years have elapsed from the time said person 

has ceased working as such.-------------------------------------------------------------------------- 

T. Dispensation:  Any and all necessary dispensations have been obtained from any 

government entity and that said dispensations shall become part of the contracting 

record.------------------------------------------------------------------------------------------------------- 

U. Rules of Professional Ethics:  The Consultant acknowledges and accepts that it is 

knowledgeable of the rules of ethics of his/her profession and assumes responsibility 

for his/her own actions.--------------------------------------------------------------------------------- 

V. Provisions Required under Act 14-2004:  Consultant agrees that articles extracted, 

produced, assembled, packaged or distributed in Puerto Rico by enterprises with 

operations in Puerto Rico, or distributed by agents established in Puerto Rico shall 

be used when the service is rendered, provided that they are available.------------------ 

If any of the previously required Certifications shows a debt, and Consultant has 

requested a review or adjustment of this debt, Consultant will certify that it has made 

such request at the time of the Contract execution.  If the requested review or 
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adjustment is denied and such determination is final, Consultant will provide, 

immediately, to PREPA a proof of payment of this debt; otherwise, Consultant accepts 

that the owed amount be offset by PREPA and retained at the origin, deducted from the 

corresponding payments.----------------------------------------------------------------------------------- 

Article 28.  Anti-Corruption Code for a New Puerto Rico 

Consultant agrees to comply with the provisions of Act 2-2018, as the same may be 

amended from time to time, which establishes the Anti-Corruption Code for a New  

Puerto Rico.  The Consultant hereby certifies that it does not represent particular 

interests in cases or matters that imply a conflicts of interest, or of public policy, 

between the executive agency and the particular interests it represents.---------------------- 

Consultant shall furnish a sworn statement to the effect that neither Consultant nor any 

president, vice president, executive director or any member of a board of officials or 

board of directors, or any person performing equivalent functions for Consultant has 

been convicted of or has pled guilty to any of the crimes listed in Article 6.8 of  

Act 8-2017, as amended, known as the Act for the Administration and Transformation of 

Human Resources in the Government of Puerto Rico or any of the crimes included in 

Act 2-2018.----------------------------------------------------------------------------------------------------- 

Consultant hereby certifies that it has not been convicted in Puerto Rico or United 

States Federal court for under Articles 4.2, 4.3 or 5.7 of Act 1-2012, as amended, 

known as the Organic Act of the Office of Government Ethics of Puerto Rico, any of the 

crimes listed in Articles 250 through 266 of Act 146-2012, as amended, known as the 
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Puerto Rico Penal Code, any of the crimes typified in Act 2-2018, as amended, known 

as the Anti-Corruption Code for a New Puerto Rico or any other felony that involves 

misuse of public funds or property, including but not limited to the crimes mentioned in  

Article 6.8 of Act 8-2017, as amended, known as the Act for the Administration and 

Transformation of Human Resources in the Government of Puerto Rico.--------------------- 

PREPA shall have the right to terminate the Contract in the event Consultant is 

convicted in Puerto Rico or United States Federal court for under Articles 4.2, 4.3 or 5.7 

of Act 1-2012, as amended, known as the Organic Act of the Office of Government 

Ethics of Puerto Rico, any of the crimes listed in Articles 250 through 266 of  

Act 146-2012, as amended, known as the Puerto Rico Penal Code, any of the crimes 

typified in Act 2-2018, as amended, known as the Anti-Corruption Code for a New 

Puerto Rico or any other felony that involves misuse of public funds or property, 

including but not limited to the crimes mentioned in Article 6.8 of Act 8-2017, as 

amended, known as the Act for the Administration and Transformation of Human 

Resources in the Government of Puerto Rico.-------------------------------------------------------- 

Consequences of Non-Compliance:  The Consultant expressly agrees that the 

conditions outlined throughout this Article are essential requirements of this Contract.  

Consequently, should any one of these representations, warranties or certifications be 

incorrect, inaccurate or misleading, in whole or in part, there shall be sufficient cause for 

the PREPA to render this Contract null and void, and the Consultant shall reimburse the 

PREPA all moneys received under this Contract.---------------------------------------------------- 



Professional Services Contract – Earth Engineers, Inc. 
Page 34 
 
 
ARTICLE 29. COMPLIANCE WITH APPLICABLE FEDERAL LAW, REGULATIONS, 

AND EXECUTIVE ORDERS  

29.1 Contract Work Hours and Safety Standards Act (40 U.S.C. 3701–3708)------------- 

A. Overtime requirements.  No contractor or subcontractor contracting for any part of 

the Contract work which may require or involve the employment of laborers or 

mechanics shall require or permit any such laborer or mechanic in any workweek in 

which he or she is employed on such work to work in excess of forty hours in such 

workweek unless such laborer or mechanic receives compensation at a rate not less 

than one and one-half times the basic rate of pay for all hours worked in excess of 

forty hours in such workweek.------------------------------------------------------------------------- 

B. Violation; liability for unpaid wages; liquidated damages.  In the event of any 

violation of the clause set forth in paragraph (A) of this section the Consultant and 

any subcontractor responsible therefor shall be liable for the unpaid wages. In 

addition, such contractor and subcontractor shall be liable to the United States (in 

the case of work done under contract for the District of Columbia or a territory, to 

such District or to such territory), for liquidated damages. Such liquidated damages 

shall be computed with respect to each individual laborer or mechanic, including 

watchmen and guards, employed in violation of the clause set forth in paragraph (A) 

of this section, in the sum of $27 for each calendar day on which such individual was 

required or permitted to work in excess of the standard workweek of forty hours 
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without payment of the overtime wages required by the clause set forth in  

paragraph (A) of this section.-------------------------------------------------------------------------- 

C. Withholding for unpaid wages and liquidated damages.  The Government of  

Puerto Rico shall upon its own action or upon written request of an authorized 

representative of the Department of Labor withhold or cause to be withheld, from 

any moneys payable on account of work performed by the contractor or 

subcontractor under any such contract or any other Federal contract with the same 

prime contractor, or any other federally-assisted contract subject to the Contract 

Work Hours and Safety Standards Act, which is held by the same prime contractor, 

such sums as may be determined to be necessary to satisfy any liabilities of such 

contractor or subcontractor for unpaid wages and liquidated damages as provided in 

the clause set forth in paragraph (B) of this section.-------------------------------------------- 

D. Subcontracts.  The Consultant or subcontractor shall insert in any subcontracts the 

clauses set forth in paragraph (A) through (D) of this section and also a clause 

requiring the subcontractors to include these clauses in any lower tier subcontracts. 

The prime contractor shall be responsible for compliance by any subcontractor or 

lower tier subcontractor with the clauses set forth in paragraphs (A) through (D) of 

this section.---------------------------------------------------------------------------------------------- 

29.2 Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352 (as amended).  Consultant 

certifies that it will not and has not used Federal appropriated funds to pay any 

person or organization for influencing or attempting to influence an officer or 
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employee of any agency, a member of Congress, officer or employee of 

Congress, or an employee of a member of Congress in connection with obtaining 

any Federal contract, grant, or any other award covered by 31 U.S.C. § 1352.  

Each tier shall also disclose any lobbying with non-Federal funds that takes place 

in connection with obtaining any Federal award.  Such disclosures are forwarded 

from tier to tier up to the recipient (COR3).  Consultant shall also submit to 

PREPA the required certification regarding lobbying, 44 C.F.R. Part 18 attached 

to this Contract as Appendix. ---------------------------------------------------------------------- 

29.3 Remedies.  Any violation or breach of terms of this Contract on the part of the 

Consultant or a subcontractor may result in the suspension or termination of this 

Contract or such other action, including the recovery of damages, as may be 

necessary to enforce the rights of PREPA.  The duties and obligations imposed by 

this Contract and the rights and remedies available hereunder shall be in addition 

to, and not a limitation of, any duties, obligations, rights, and remedies otherwise 

imposed or available by law. Upon a material breach by Consultant, PREPA may 

utilize any remedy available by law, including precluding Consultant from further 

work with PREPA in the future and recommend suspension and debarment.-------- 

29.4 Clean Air Act and the Federal Water Pollution Control Act.------------------------------ 

A. The Consultant agrees to comply with all applicable standards, orders or 

regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C.  
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§ 7401 et seq., and the Federal Water Pollution Control Act, as amended,  

33 U.S.C. 1251 et seq.------------------------------------------------------------------------- 

B. The Consultant agrees to report each violation to PREPA and understands 

and agrees that PREPA will, in turn, report each violation as required to 

assure notification to COR3, Federal Emergency Management Agency, and 

the appropriate Environmental Protection Agency Regional Office.--------------- 

C. The Consultant agrees to include these requirements in each subcontract 

exceeding $150,000 financed in whole or in part with Federal assistance.------ 

29.5 Changes.  At any time, and only through a written change order instruction, 

PREPA may make changes in the Services or work to be performed within the 

general scope of this Contract.  If such changes cause an increase or decrease in 

Consultant’s cost of, or time required for, performance of any services under this 

Contract, an equitable adjustment shall be made and this Contract shall be 

modified in writing accordingly, provided, however, that no changes shall be made 

to the scope of the Services that would render the costs incurred in the 

performance of this Contract ineligible for, unallowable or not allocable under, 

outside the scope of, or not reasonable for the completion of, Federal grant 

awards from FEMA or any other U.S. federal agency.-------------------------------------- 

29.6 Sufficiency of Funds.  The Consultant recognizes and agrees that all or a portion 

of the funding for this Contract shall be derived from assistance awarded by 

Federal agencies of the United States of America to PREPA or the Government of 
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Puerto Rico. As part of its obligations under this Contract, Consultant shall ensure 

that the work performed hereunder is eligible for funding by complying with all 

applicable Federal law, regulations, executive orders, Federal agency policy, 

procedures, directives and guidelines. If during the term of this Contract, Federal 

or local funding is reduced, deobligated, or withdrawn, PREPA may reduce the 

scope of or terminate the Contract, without penalty, by providing written notice to 

Consultant of the changes in scope or termination.  PREPA shall not be obligated 

to pay nor shall be held financially liable if any work performed by Consultant 

under this Contract is deemed ineligible by any Federal agency.  The Federal 

Government is not a party to this contract and is not subject to any obligations or 

liabilities to PREPA, Consultant, or any other party pertaining to any matter 

resulting from this Contract.------------------------------------------------------------------------ 

29.7 FEMA Disaster Assistance Survivor/Registrant Data--------------------------------------- 

A. If the Consultant has access to Disaster Assistance Survivor/Registrant data 

or any other personally identifiable information, the Consultant shall comply 

with the provisions of the Terms and Conditions for Sharing FEMA Disaster 

Assistance Survivor/Registrant Data with State Governments set forth in the 

FEMA-Government of Puerto Rico Contract for FEMA-4339-DR-PR.------------- 

B. The Consultant shall indemnify, defend, and hold harmless PREPA and the 

Government of Puerto Rico for any and all costs associated with the defense 

of that litigation, including costs and attorneys’ fees, settlements, or adverse 
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judgments arising from the Consultant’s failure to comply with the 

requirements under this Contract.----------------------------------------------------------- 

29.8 Costs.  All costs incurred by the Consultant in performance of this Contract must 

be in accord with the cost principles of 2 C.F.R. pt. 200, Subpart E.  PREPA shall 

not be required to make payments to the Consultant for costs which are found to 

be contrary to the cost principles 2 C.F.R. pt. 200, Subpart E.---------------------------- 

29.9 Financial Management System.  The Consultant’s financial management system 

shall provide for the following: -------------------------------------------------------------------- 

A. accurate, current and complete disclosure of the financial results of this 

Contract and any other contract, grant, program, or other activity administered 

by the Consultant;------------------------------------------------------------------------------- 

B. records adequately identifying the source and application of all Consultant 

funds and all funds administered by the Consultant which shall contain 

information pertaining to all contract and grant awards and authorizations, 

obligations, unobligated balances, assets, liabilities, outlays and income, and 

shall be segregated by contract or on a contract-by-contract basis;--------------- 

C. effective internal control structure over all funds, property and other assets, 

sufficient to allow the Consultant to adequately safeguard all such assets and 

shall ensure that they are used solely for authorized purposes;-------------------- 
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D. comparison of actual outlays with budgeted amounts for this Contract and for 

any other contract, grant, program or other activity administered by the 

Consultant;---------------------------------------------------------------------------------------- 

E. accounting records supported by source documentation;---------------------------- 

F. procedures to minimize elapsed time between any advance payment issued 

and the disbursement of such advance funds by the Consultant; and------------ 

G. procedures consistent with the provisions of any applicable policies of the 

Federal Government and the Government of Puerto Rico and procedures for 

determining the reasonableness, eligibility, allowability and allocability of 

costs under this Contract.--------------------------------------------------------------------- 

29.10 Penalties, Fines, and Disallowed Costs.  In the event that any U.S. Federal 

agency or the Government of Puerto Rico disallows or demands repayment for 

costs incurred in the performance of this Contract, or if any penalty is imposed 

due to an act or omission by the Consultant, the Consultant shall be solely 

responsible for such penalty, disallowed costs, or repayment demand, and shall 

reimburse PREPA in full within ten (10) days of receiving notice from PREPA of 

such penalty, disallowance, or repayment demand.  Any monies paid by the 

Consultant pursuant to this provision shall not relieve the Consultant of liability to 

PREPA for damages sustained by PREPA by virtue of any other provision of this 

Contract.------------------------------------------------------------------------------------------------- 

29.11 Debarment, Suspension, and Ineligibility ----------------------------------------------------- 
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A. This Contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 

2 C.F.R. pt. 3000.  As such the Consultant represents and warrants that none 

of the Consultant, its principals (defined at 2 C.F.R. § 180.995), or its affiliates 

(defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 180.940) 

or disqualified (defined at 2 C.F.R. § 180.935).  The Consultant further 

represents and warrants that it will not enter into any contracts or 

subcontracts with any individual or entity which has been debarred, 

suspended or deemed ineligible under those provisions. During the term of 

this Contract, the Consultant will periodically review SAM.gov and local 

notices to verify the continued accuracy of this representation. The Consultant 

shall require all subcontractors at every tier to comply with this requirement.--- 

B. The Consultant must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R.  

pt. 3000, subpart C and must include a requirement to comply with these 

regulations in any lower tier covered transaction it enters into.--------------------- 

C. This certification is a material representation of fact relied upon by PREPA.  If 

it is later determined that the Consultant did not comply with 2 C.F.R. pt. 180, 

subpart C, an 2 C.F.R. pt. 3000, subpart C, in addition to remedies available 

to the Government of Puerto Rico and PREPA, the Federal Government may 

pursue available remedies, including but not limited to suspension and/or 

debarment.---------------------------------------------------------------------------------------- 
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29.12 Reporting Requirements.  The Consultant shall complete and submit all reports, in 

such form and according to such schedule, as may be required by PREPA.--------- 

29.13 Review of Laws.  The Consultant certifies that it will access online and read each 

law that is cited in the aforementioned clauses and that, in the event it cannot 

access the online version, it will notify PREPA in order to obtain printed copies of 

the laws.  Not requiring a printed copy of the laws to PREPA will be evidence that 

the Consultant was able to find it online and read it as required.------------------------- 

29.14 Notice of Federal Emergency Management Agency (FEMA) Reporting 

Requirements and Regulations.------------------------------------------------------------------- 

A. PREPA is using Federal grant funding awarded or administered by FEMA to 

the Government of Puerto Rico and/or PREPA to pay, in full, for the costs 

incurred under this Contract.  As a condition of FEMA funding under major 

disaster declaration FEMA-4339-DR-PR, FEMA requires the Government of 

Puerto Rico PREPA to provide various financial and performance reporting.  

The Consultant agrees to provide all information, documentation, and reports 

necessary to satisfy these reporting requirements. Failure by the Consultant 

to provide information necessary to satisfy these reporting requirements may 

result in loss of Federal funding for this Contract, and such failure shall be a 

material breach of this Contract.------------------------------------------------------------ 
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B. Applicable Regulations and Policy.  Applicable regulations, FEMA policy, and 

other sources setting forth these reporting requirements include, but are not 

limited to:------------------------------------------------------------------------------------------ 

i. 2 C.F.R. § 200.327 (Financial Reporting);---------------------------------------------- 

ii. 2 C.F.R. § 200.328 (Monitoring and Reporting Program Performance);-------- 

iii. Performance and financial reporting requirements set forth in 2 C.F.R.  

Part 206.----------------------------------------------------------------------------------------- 

29.15 Access to Records.---------------------------------------------------------------------------------- 

A. The Consultant agrees to provide PREPA, the Government of Puerto Rico, 

the FEMA Administrator, the Secretary of HUD, the Comptroller General of 

the United States, or any of their authorized representatives access to any 

books, documents, papers, and records of the Consultant which are directly 

pertinent to this Contract for the purposes of making audits, examinations, 

excerpts, and transcriptions.------------------------------------------------------------------ 

B. The Consultant agrees to permit any of the foregoing parties to reproduce by 

any means whatsoever or to copy excerpts and transcriptions as reasonably 

needed.-------------------------------------------------------------------------------------------- 

C. The Consultant agrees to provide the FEMA Administrator, the Secretary of 

HUD, or his authorized representatives access to work sites pertaining to the 

work being completed under the Contract.----------------------------------------------- 
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29.16 Record Retention Requirements.  The Consultant agrees to maintain all books, 

records, accounts, and reports and all other records produced or collected in 

connection with this Contract for a period of not less than three (3) years after the 

date of final payment and closeout of all pending matters related to this Contract.  

If any litigation, claim, or audit is reasonably anticipated to arise or is started 

before the expiration of the 3-year period, the records must be retained until all 

litigation, claims, or audit findings involving the records have been resolved and 

final action taken.------------------------------------------------------------------------------------- 

29.17 Program Fraud and False or Fraudulent Statements or Related Acts.  The 

Consultant acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for 

False Claims and Statements) applies to the Consultant’s actions pertaining to 

this Contract.------------------------------------------------------------------------------------------- 

29.18 Procurement of Recovered Materials.  In the performance of this Contract, the 

Consultant shall make maximum use of products containing recovered materials 

that are Environmental Protection Agency (“EPA”) designated items unless the 

product cannot be acquired.------------------------------------------------------------------------ 

A. competitively within a timeframe providing for compliance with the Contract 

performance schedule;-------------------------------------------------------------------------- 

B. meeting Contract performance requirements; or ---------------------------------------- 

C. at a reasonable price.--------------------------------------------------------------------------- 
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D. Information about this requirement, along with the list of EPA-designated 

items, is available at EPA’s Comprehensive Procurement Guidelines web site, 

https://www.epa.gov/smm/comprehensive-procurement-guideline-cpgprogram.  

29.19 Energy Efficiency.  The Consultant agrees to comply with the requirements  

of 42 U.S.C. § 6201, which contain policies relating to energy efficiency that are 

defined in the Government of Puerto Rico’s energy conservation plan issued in 

compliance with said statute.---------------------------------------------------------------------- 

29.20 Equal Employment Opportunity [REQUIRED ONLY IF THIS CONTRACT MEETS 

THE DEFINITION OF ‘FEDERALLY ASSISTED CONSTRUCTION CONTRACT’ 

AS PROVIDED IN 41 C.F.R. § 60-1.3].  During the performance of this Contract, 

the Consultant agrees as follows:---------------------------------------------------------------- 

A. The Consultant will not discriminate against any employee or applicant for 

employment because of race, color, religion, sex, sexual orientation, gender 

identity, or national origin. The Consultant will take affirmative action to 

ensure that applicants are employed, and that employees are treated during 

employment, without regard to their race, color, religion, sex, sexual 

orientation, gender identity, or national origin. Such action shall include, but 

not be limited to, the following: employment, upgrading, demotion, or transfer, 

recruitment, or recruitment advertising, layoff or termination, rates of pay or 

other forms of compensation, and selection for training, including 

apprenticeship.  The Consultant agrees to post in conspicuous places, 
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available to employees and applicants for employment, notices to be provided 

by the contracting officer setting forth the provisions of this nondiscrimination 

clause.---------------------------------------------------------------------------------------------- 

B. The Consultant will, in all solicitations or advertisements for employees 

placed by or on behalf of the Consultant, state that all qualified applicants will 

receive consideration for employment without regard to race, color, religion, 

sex, sexual orientation, gender identity, or national origin.--------------------------- 

C. The Consultant will not discharge or in any other manner discriminate against 

any employee or applicant for employment because such employee or 

applicant has inquired about, discussed, or disclosed the compensation of the 

employee or applicant or another employee or applicant. This provision shall 

not apply to instances in which an employee who has access to the 

compensation information of other employees or applicants as a part of such 

employee’s essential job functions discloses the compensation of such other 

employees or applicants to individuals who do not otherwise have access to 

such information, unless such disclosure is in response to a formal complaint 

or charge, in furtherance of an investigation, proceeding, hearing, or action, 

including an investigation conducted by the employer, or is consistent with the 

Consultant’s legal duty to furnish information.------------------------------------------- 

D. The Consultant will send to each labor union or representative of workers with 

which it has a collective bargaining Contract or other contract or 
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understanding (if any) a notice advising the labor union or workers’ 

representative of the Consultant’s commitments under section 202 of the  

US Executive Order 11246 of September 24, 1965, as amended, and shall 

post copies of the notice in conspicuous places available to employees and 

applicants for employment.------------------------------------------------------------------- 

E. The Consultant will comply with all provisions of Executive Order 11246, and 

of the rules, regulations, and relevant orders of the Secretary of Labor.---------- 

F. The Consultant will furnish all information and reports required by Executive 

Order 11246, and by the rules, regulations, and orders of the Secretary of 

Labor, or pursuant thereto, and will permit access to its books, records, and 

accounts by the Government Entity, the Government of Puerto Rico, and the 

Secretary of Labor for purposes of investigation to ascertain compliance with 

such rules, regulations, and orders.-------------------------------------------------------- 

G. In the event of the Consultant’s non-compliance with the nondiscrimination 

clauses of this Contract or with any of such rules, regulations, or orders, this 

Contract may be canceled, terminated or suspended in whole or in part and 

the Consultant may be declared ineligible for further Government contracts in 

accordance with procedures authorized in Executive Order 11246, and such 

other sanctions may be imposed and remedies invoked as provided in 

Executive Order 11246, or by rule, regulation, or order of the Secretary of 

Labor, or as otherwise provided by law.--------------------------------------------------- 
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H. The Consultant will include the provisions of paragraphs (1) through (8) in 

every subcontract or purchase order, unless exempted by rules, regulations, 

or orders of the Secretary of Labor issued pursuant to section 204 of 

Executive Order 11246, so that such provisions will be binding upon each 

subcontractor or vendor. The Consultant will take such action with respect to 

any subcontract or purchase order as may be directed by the Secretary of 

Labor as a means of enforcing such provisions including sanctions for 

noncompliance: Provided, however, that in the event the Consultant becomes 

involved in, or is threatened with, litigation with a subcontractor or vendor as a 

result of such direction, the Consultant may request the United States to enter 

into such litigation to protect the interests of the United States.--------------------- 

29.21 Age Discrimination Act of 1975.  The Consultant shall comply with the provisions 

of the Age Discrimination Act of 1975.  No person in the United States shall, on 

the basis of age, be excluded from participation in, be denied the benefits of, or be 

subjected to discrimination under, any program or activity receiving federal 

financial assistance.---------------------------------------------------------------------------------- 

29.22 Americans with Disabilities Act.  The Consultant shall comply with the appropriate 

areas of the Americans with Disabilities Act of 1990, as enacted and from time to 

time amended, and any other applicable federal regulation.  A signed, written 

certificate stating compliance with the Americans with Disabilities Act may be 

requested at any time during the term of this Contract. ------------------------------------ 
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29.23 Title VI of the Civil Rights Act of 1964.  The Consultant shall comply with the 

provisions of Title VI of the Civil Rights Act of 1964.  No person shall, on the 

grounds of race, color, or national origin, be excluded from participation in, be 

denied the benefits of, or be subjected to discrimination under any program or 

activity receiving federal financial assistance.------------------------------------------------- 

29.24 Section 504 of the Rehabilitation Act of 1973, as amended.  The Consultant 

agrees that no otherwise qualified individual with disabilities shall, solely by 

reason of his disability, be denied the benefits, or be subjected to discrimination 

including discrimination in employment, any program or activity that receives the 

benefits from the federal financial assistance.------------------------------------------------- 

29.25 Drug-Free Workplace.  The Consultant shall maintain a drug-free work 

environment in accordance with the Drug-Free Workplace Act of 1988 (41 U.S.C. 

§ 8101 et seq.), and implementing regulations at 2 C.F.R Part 3001.------------------- 

29.26 Compliance with Laws, Regulations, and Executive Orders.  The Consultant 

acknowledges that FEMA financial assistance will be used to fund this Contract. 

The Consultant shall comply will all applicable Federal and Government of  

Puerto Rico law, regulations, executive orders, policies, procedures, and 

directives, including but not limited to all Federal Cost Principles set forth in 2 

C.F.R. Part 200, and all applicable FEMA regulations in 44 C.F.R. Chapter I, and 

2 C.F.R. Part 200.------------------------------------------------------------------------------------- 
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29.27 Provisions Required by Law Deemed Inserted.  Each and every provision required 

by law regulation, executive order, policy, procedure, directive, Federal grant 

award or agreement, or cooperative agreement with any Federal agency to be 

inserted in this Contract shall be deemed to be inserted herein and the Contract 

shall be read and enforced as though it were included herein.  If, through mistake 

or otherwise, any provision is not inserted, or is not correctly inserted, then upon 

the application of either party the Contract shall be amended to make such 

insertion or correction.------------------------------------------------------------------------------- 

29.28 Contract to Execute Other Required Documents.  Consultant and all 

subcontractors, by entering into the Contract, understand and agree that funding 

for the Services is provided under Federal programs with specific contracting 

requirements.  To the extent any such requirement is not otherwise set forth 

herein, Consultant agrees to execute such amendments or further agreements as 

may be necessary to ensure that PREPA receive Federal funding for this 

Contract.------------------------------------------------------------------------------------------------- 

29.29 U.S. Department of Homeland Security Seal, Logo, and Flags.  The Consultant 

shall not use the U.S. Department of Homeland Security seal(s), logos, crests, or 

reproductions of flags or likenesses of DHS agency officials without specific 

FEMA pre-approval.---------------------------------------------------------------------------------- 

29.30 No Obligation by the Federal Government.  The Government Entity and the 

Consultant acknowledge and agree that the Federal Government is not a party to 
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this Contract and is not subject to any obligations or liabilities to PREPA, 

Consultant, or any other party pertaining to any matter resulting from the contract.  

29.31 General.  All contracts shall contain a clause identifying the type of Contract and 

the mandatory clauses contained on the latest released HUD forms, as applicable 

to the Contract type.  All contracts, except for general management consulting 

services, will include performance requirements and liquidated damages.------------ 

29.32 Puerto Rico Energy Conservation Plan.  Consultant must act in compliance, when 

applicable, with the mandatory standards and policies relating to energy efficiency 

which are contained in the Commonwealth’s energy conservation plan.--------------- 

29.33 Patent Rights.  All contracts are subject to the patent rights with respect to any 

discovery or invention which arises or is developed during or under such Contract 

in accordance with 37 C.F.R. Section 401.2(a) and 37 C.F.R. Part 401.--------------- 

29.34 Davis Bacon Act and Copeland Anti-Kickback Act------------------------------------------- 

A. Consultant. Consultant shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, 

and the requirements of 29 C.F.R. pt. 3 as may be applicable, which are 

incorporated by reference into this Contract.--------------------------------------------- 

B. Subcontracts.  Consultant or subcontractors shall insert in any subcontracts 

the clause above and such other clauses as FEMA or HUD may by 

appropriate instructions require, and also a clause requiring the subcontractor 

to include these clauses in any lower tier subcontracts. Consultant shall be 
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responsible for the compliance by any subcontractor or lower tier 

subcontractor with all of these contract clauses.---------------------------------------- 

C. Breach. A breach of the contract clauses above may be grounds for 

termination of the Contract, and for debarment as a contractor and 

subcontractor as provided in 29 C.F.R. § 5.12.------------------------------------------ 

D. HUD Section 3 Clause------------------------------------------------------------------------- 

i. The work to be performed under this Contract is subject to the 

requirements of section 3 of the Housing and Urban Development Act of 

1968, as amended, 12 U.S.C. 1701u (section 3). The purpose of section 3 

is to ensure that employment and other economic opportunities generated 

by HUD assistance or HUD-assisted projects covered by section 3, shall, 

to the greatest extent feasible, be directed to low- and very low-income 

persons, particularly persons who are recipients of HUD assistance for 

housing.--------------------------------------------------------------------------------------- 

ii. The Parties to this contract agree to comply with HUD’s regulations in 24 

CFR part 135, which implement section 3. As evidenced by their execution 

of this contract, the parties to this contract certify that they are under no 

contractual or other impediment that would prevent them from complying 

with the part 135 regulations.------------------------------------------------------------ 

iii. Consultant agrees to send to each labor organization or representative of 

workers with which Consultant has a collective bargaining agreement or 
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other understanding, if any, a notice advising the labor organization or 

workers’ representative of the Consultant’s commitments under this 

section 3 clause, and will post copies of the notice in conspicuous places 

at the work site where both employees and applicants for training and 

employment positions can see the notice. The notice shall describe the 

section 3 preference, shall set forth minimum number and job titles subject 

to hire, availability of apprenticeship and training positions, the 

qualifications for each; and the name and location of the person(s) taking 

applications for each of the positions; and the anticipated date the work 

shall begin.----------------------------------------------------------------------------------- 

iv. Consultant agrees to include this section 3 clause in every subcontract 

subject to compliance with regulations in 24 CFR part 135, and agrees to 

take appropriate action, as provided in an applicable provision of the 

subcontract or in this section 3 clause, upon a finding that the 

subcontractor is in violation of the regulations in 24 CFR part 135.  

Consultant will not subcontract with any subcontractor where Consultant 

has notice or knowledge that the subcontractor has been found in violation 

of the regulations in 24 CFR part 135.------------------------------------------------- 

v. Consultant will certify that any vacant employment positions, including 

training positions, that are filled (i) after Consultant is selected but before 

the contract is executed, and (ii) with persons other than those to whom 
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the regulations of 24 CFR part 135 require employment opportunities to be 

directed, were not filled to circumvent the Consultant’s obligations under 

24 CFR part 135.---------------------------------------------------------------------------- 

vi. Noncompliance with HUD’s regulations in 24 CFR part 135 may result in 

sanctions, termination of this contract for default, and debarment or 

suspension from future HUD assisted contracts.----------------------------------- 

vii. With respect to work performed in connection with section 3 covered 

Indian housing assistance, section 7(b) of the Indian Self-Determination 

and Education Assistance Act (25 U.S.C. 450e) also applies to the work to 

be performed under this contract. Section 7(b) requires that to the greatest 

extent feasible (i) preference and opportunities for training and 

employment shall be given to Indians, and (ii) preference in the award of 

contracts and subcontracts shall be given to Indian organizations and 

Indian-owned Economic Enterprises. Parties to this contract that are 

subject to the provisions of section 3 and section 7(b) agree to comply 

with section 3 to the maximum extent feasible, but not in derogation of 

compliance with section 7(b).------------------------------------------------------------ 

29.35 HUD Section 3 Requirements ------------------------------------------------------------------- 

A. Section 3 clause required in subcontracts. All Section 3 covered contracts 

must include a Section 3 clause in accordance with 24 C.F.R. § 135.38.  

A Section 3 covered contract means a contract or subcontract (including a 
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professional service contract) awarded by a recipient or Consultant for work 

generated by the expenditure of section 3 covered assistance, or for work 

arising in connection with a section 3 covered project. “Section 3 covered 

contracts” do not include contracts for the purchase of supplies and materials. 

However, whenever a contract for materials includes the installation of the 

materials, the contract constitutes a section 3 covered contract. For example, 

a contract for the purchase and installation of a furnace would be a section 3 

covered contract because the contract is for work (i.e., the installation of the 

furnace) and thus is covered by section 3.------------------------------------------------ 

i. “Section 3 covered assistance” means assistance provided under any 

HUD housing or community development program that is expended for 

work arising in connection with public construction projects (which 

includes other buildings or improvements, regardless of ownership).--------- 

ii. A “Section 3 covered project” means, among other things, public 

construction which includes buildings or improvements (regardless of 

ownership) assisted with community development assistance.----------------- 

B. Section 3 minimum contracting goals. Consultant must endeavor to meet the 

following minimum goals for contracting under HUD funded contracts, as 

applicable:----------------------------------------------------------------------------------------- 

i. Arising in connection with public construction shall be awarded to  

Section 3 businesses.  Public construction includes infrastructure work, 
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such as extending water and sewage lines, sidewalk repairs, site 

preparation, installing conduits for utility services, etc.---------------------------- 

ii. Three (3) percent of the total dollar amount of all non-construction 

Section 3 covered contracts shall be awarded to Section 3 businesses. 

Section 3 covered non-construction projects include maintenance 

contracts, including lawn care, re-painting, routine maintenance, HVAC 

servicing, and professional service contracts associated with construction 

(e.g., architectural, engineering, legal services, accounting, marketing, 

etc.).-------------------------------------------------------------------------------------------- 

C. A Section 3 business is one that can demonstrate it meets one of the 

following criteria:--------------------------------------------------------------------------------- 

i. 51 percent or more owned by Section 3 residents; or ---------------------------- 

ii. has permanent, full time employees at least 30 percent of whom are 

currently Section 3 residents, or within three years of the date of first 

employment with the business concern were Section 3 residents; or -------- 

iii. has a commitment to sub-contract in excess of 25 percent of the total 

dollar award of all sub-contracts to be awarded to such businesses 

described above.---------------------------------------------------------------------------- 

D. Order of preference for Section 3 business concerns in contracting 

opportunities. Consultant and any subcontractors shall direct their efforts to 

award section 3 covered contracts, to the greatest extent feasible, to  
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section 3 business concerns in the following order of priority (24 C.F.R.  

§ 135.36), where feasible:--------------------------------------------------------------------- 

i. section 3 business concerns that provide economic opportunities for 

section 3 residents in the service area or neighborhood in which the 

section 3 covered project is located (category 1 businesses); ----------------- 

ii. applicants (as this term is defined in 42 U.S.C. 12899) selected to carry 

out HUD Youthbuild programs (category 2 businesses); and ------------------ 

iii. other section 3 business concerns. ---------------------------------------------------- 

E. Eligibility for preference. A business concern seeking to qualify for a section 3 

contracting preference shall certify or submit evidence, if requested, that  

the business concern is a section 3 business concern as defined in 24 C.F.R. 

§ 135.5.-------------------------------------------------------------------------------------------- 

F. Ability to complete contract.  A section 3 business concern seeking a contract 

or a subcontract shall submit evidence to Consultant or Subcontractor (as 

applicable), if requested, sufficient to demonstrate to the satisfaction of the 

Party awarding the contract that the business concern is responsible and has 

the ability to perform successfully under the terms and conditions of the 

proposed contract.  (The ability to perform successfully under the terms and 

conditions of the proposed contract is required of all contractors and 

subcontractors subject to the procurement standards of 24 CFR 85.36 ( 2 

CFR 200.318(h).)  This regulation requires consideration of, among other 
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factors, the potential Consultant’s record in complying with public policy 

requirements. Section 3 compliance is a matter properly considered as part of 

this determination.------------------------------------------------------------------------------- 

29.36 Additional Fair Labor Standards Provisions (HUD Form 4010)-------------------------- 

A. Applicability. The project or program to which the construction work covered by 

this contract pertains is being assisted by the United States of America and the 

following Federal Labor Standards Provisions are included in this Contract 

pursuant to the provisions applicable to such Federal assistance.------------------ 

B. Minimum Wages. All laborers and mechanics employed or working upon the 

site of the work, will be paid unconditionally and not less often than once a 

week, and without subsequent deduction or rebate on any account (except 

such payroll deductions as are permitted by regulations issued by the 

Secretary of Labor under the Copeland Act (29 CFR Part 3), the full amount of 

wages and bona fide fringe benefits (or cash equivalents thereof) due at time 

of payment computed at rates not less than those contained in the wage 

determination of the Secretary of Labor which is attached hereto and made a 

part hereof, regardless of any contractual relationship which may be alleged to 

exist between Consultant and such laborers and mechanics. Contributions 

made or costs reasonably anticipated for bona fide fringe benefits under 

Section l (b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are 

considered wages paid to such laborers or mechanics, subject to the 
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provisions of 29 CFR 5. 5(a)(1)(iv); also, regular contributions made or costs 

incurred for more than a weekly period (but not less often than quarterly) under 

plans, funds, or programs, which cover the particular weekly period, are 

deemed to be constructively made or incurred during such weekly period.  

Such laborers and mechanics shall be paid the appropriate wage rate and 

fringe benefits on the wage determination for the classification of work actually 

performed, without regard to skill, except as provided in 29 CFR 5.5(a)(4). 

Laborers or mechanics performing work in more than one classification may 

be compensated at the rate specified for each classification for the time 

actually worked therein: Provided, that the employer’s payroll records 

accurately set forth the time spent in each classification in which work is 

performed. The wage determination (including any additional classification and 

wage rates conformed under 29 CFR 5.5(a)(1)(ii) and the Davis-Bacon poster 

(WH-1321) shall be posted at all times by Consultant and its subcontractors at 

the site of the work in a prominent and accessible place where it can be easily 

seen by the workers.---------------------------------------------------------------------------- 

i. (a) Any class of laborers or mechanics which is not listed in the wage 

determination and which is to be employed under the contract shall be 

classified in conformance with the wage determination. HUD shall approve 

an additional classification and wage rate and fringe benefits therefor only 

when the following criteria have been met:-------------------------------------------- 
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(b) The work to be performed by the classification requested is not performed 

by a classification in the wage determination; and---------------------------------- 

(c) The classification is utilized in the area by the construction industry; and---- 

(d) The proposed wage rate, including any bona fide fringe benefits, bears a 

reasonable relationship to the wage rates contained in the wage 

determination.--------------------------------------------------------------------------------- 

ii. If Consultant and the laborers and mechanics to be employed in the 

classification (if known), or their representatives, and HUD or its designee 

agree on the classification and wage rate (including the amount designated 

for fringe benefits where appropriate), a report of the action taken shall be 

sent by HUD or its designee to the Administrator of the Wage and Hour 

Division, Employment Standards Administration, U. S. Department of 

Labor, Washington, D.C. 20210.  The Administrator, or an authorized 

representative, will approve, modify, or disapprove every additional 

classification action within 30 days of receipt and so advise HUD or its 

designee or will notify HUD or its designee within the 30-day period that 

additional time is necessary. (Approved by the Office of Management and 

Budget under OMB control number 1215- 0140.)----------------------------------- 

iii. In the event the Consultant, the laborers or mechanics to be employed in 

the classification or their representatives, and HUD or its designee do not 

agree on the proposed classification and wage rate (including the amount 



Professional Services Contract – Earth Engineers, Inc. 
Page 61 
 
 

designated for fringe benefits, where appropriate), HUD or its designee 

shall refer the questions, including the views of all interested parties and 

the recommendation of HUD or its designee, to the Administrator for 

determination.  The Administrator, or an authorized representative, will 

issue a determination within 30 days of receipt and so advise HUD or its 

designee or will notify HUD or its designee within the 30-day period that 

additional time is necessary. (Approved by the Office of Management and 

Budget under OMB Control Number 1215-0140.)----------------------------------- 

iv. The wage rate (including fringe benefits where appropriate) determined 

pursuant to subparagraphs (B)(1)(b) or (c) of this paragraph, shall be paid 

to all workers performing work in the classification under this contract from 

the first day on which work is performed in the classification.-------------------- 

v. Whenever the minimum wage rate prescribed in the contract for a class of 

laborer or mechanics includes a fringe benefit which is not expressed as an 

hourly rate, Consultant shall either pay the benefit as stated in the wage 

determination or shall pay another bona fide fringe benefit or an hourly 

cash equivalent thereof.-------------------------------------------------------------------- 

vi. If Consultant does not make payments to a trustee or other third person, 

Consultant may consider as part of the wages of any laborer or mechanic 

the amount of any costs reasonably anticipated in providing bona fide 

fringe benefits under a plan or program, Provided, That the Secretary of 
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Labor has found, upon the written request of the Consultant, that the 

applicable standards of the Davis- Bacon Act have been met. The 

Secretary of Labor may require Consultant to set aside in a separate 

account assets for the meeting of obligations under the plan or program. 

(Approved by the Office of Management and Budget under OMB Control 

Number 1215-0140.)------------------------------------------------------------------------ 

C. Withholding. HUD or its designee shall upon its own action or upon written 

request of an authorized representative of the Department of Labor withhold or 

cause to be withheld from Consultant under this contract or any other Federal 

contract with the same prime contractor, or any other Federally-assisted 

contract subject to Davis-Bacon prevailing wage requirements, which is held 

by the same prime contractor so much of the accrued payments or advances 

as may be considered necessary to pay laborers and mechanics, including 

apprentices, trainees and helpers, employed by Consultant or any 

subcontractor the full amount of wages required by the contract. In the event of 

failure to pay any laborer or mechanic, including any apprentice, trainee or 

helper, employed or working on the site of the work, all or part of the wages 

required by the contract, HUD or its designee may, after written notice to the 

Consultant, sponsor, applicant, or owner, take such action as may be 

necessary to cause the suspension of any further payment, advance, or 

guarantee of funds until such violations have ceased. HUD or its designee 
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may, after written notice to Consultant, disburse such amounts withheld for 

and on account of Consultant or Subcontractor to the respective employees to 

whom they are due. The Comptroller General shall make such disbursements 

in the case of direct Davis-Bacon Act contracts.----------------------------------------- 

D. Payrolls and basic records. Payrolls and basic records relating thereto shall be 

maintained by Consultant during the course of the work preserved for a period 

of three years thereafter for all laborers and mechanics working at the site of 

the work. Such records shall contain the name, address, and social security 

number of each such worker, his or her correct classification, hourly rates of 

wages paid (including rates of contributions or costs anticipated for bona fide 

fringe benefits or cash equivalents thereof of the types described in Section 

l(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, 

deductions made and actual wages paid. Whenever the Secretary of Labor 

has found under 29 CFR 5.5 (a)(1 )(iv) that the wages of any laborer or 

mechanic include the amount of any costs reasonably anticipated in providing 

benefits under a plan or program described in Section l(b)(2)(B) of the Davis- 

Bacon Act, Consultant shall maintain records which show that the commitment 

to provide such benefits is enforceable, that the plan or program is financially 

responsible, and that the plan or program has been communicated in writing to 

the laborers or mechanics affected, and records which show the costs 

anticipated or the actual cost incurred in providing such benefits. Consultants 
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employing apprentices or trainees under approved programs shall maintain 

written evidence of the registration of apprenticeship programs and 

certification of trainee programs, the registration of the apprentices and 

trainees, and the ratios and wage rates prescribed in the applicable programs. 

(Approved by the Office of Management and Budget under OMB Control 

Numbers 1215-0140 and 1215-0017.)------------------------------------------------------ 

i. (a) Consultant shall submit weekly for each week in which any contract 

work is performed a copy of all payrolls to HUD or its designee if the agency 

is a Party to the contract, but if the agency is not such a Party, Consultant 

will submit the payrolls to the applicant sponsor, or owner, as the case may 

be, for transmission to HUD or its designee. The payrolls submitted shall set 

out accurately and completely all of the information required to be 

maintained under 29 CFR 5.5(a)(3)(i) except that full social security 

numbers and home addresses shall not be included on weekly transmittals. 

Instead the payrolls shall only need to include an individually identifying 

number for each employee (e. g., the last four digits of the employee’s 

social security number). The required weekly payroll information may be 

submitted in any form desired. Optional Form WH-347 is available for this 

purpose from the Wage and Hour Division Website at 

http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The 

prime contractor is responsible for the submission of copies of payrolls by all 
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subcontractors. Consultants and Subcontractors shall maintain the full 

social security number and current address of each covered worker, and 

shall provide them upon request to HUD or its designee if the agency is a 

Party to the contract, but if the agency is not such a Party, Consultant will 

submit the payrolls to the applicant sponsor, or owner, as the case may be, 

for transmission to HUD or its designee, Consultant, or the Wage and Hour 

Division of the Department of Labor for purposes of an investigation or audit 

of compliance with prevailing wage requirements. It is not a violation of this 

subparagraph for a prime contractor to require a Subcontractor to provide 

addresses and social security numbers to the prime contractor for its own 

records, without weekly submission to HUD or its designee.  (Approved 

 by the Office of Management and Budget under OMB Control  

Number 1215-0149.)------------------------------------------------------------------------- 

ii. (b) Each payroll submitted shall be accompanied by a “Statement of 

Compliance,” signed by Consultant or Subcontractor or his or her agent who 

pays or supervises the payment of the persons employed under the contract 

and shall certify the following:-------------------------------------------------------------- 

(a) That the payroll for the payroll period contains the information required 

to be provided under 29 CFR 5.5(a)(3)(ii), the appropriate information 

is being maintained under 29 CFR 5.5(a)(3)(i), and that such 

information is correct and complete;----------------------------------------------- 
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(b) That each laborer or mechanic (including each helper, apprentice, and 

trainee) employed on the contract during the payroll period has been 

paid the full weekly wages earned, without rebate, either directly or 

indirectly, and that no deductions have been made either directly or 

indirectly from the full wages earned, other than permissible 

deductions as set forth in 29 CFR Part 3;---------------------------------------- 

(c) That each laborer or mechanic has been paid not less than the 

applicable wage rates and fringe benefits or cash equivalents for the 

classification of work performed, as specified in the applicable wage 

determination incorporated into the contract.----------------------------------- 

(d) The weekly submission of a properly executed certification set forth on 

the reverse side of Optional Form WH-347 shall satisfy the 

requirement for submission of the “Statement of Compliance” required 

by subparagraph A.3.(ii)(b).---------------------------------------------------------- 

(e) The falsification of any of the above certifications may subject 

Consultant or any Subcontractor to civil or criminal prosecution under 

Section 1001 of Title 18 and Section 231 of Title 31 of the United 

States Code.----------------------------------------------------------------------------- 

iii. Consultant or Subcontractor shall make the records required under 

subparagraph A.3.(i) available for inspection, copying, or transcription by 

authorized representatives of HUD or its designee or the Department of 
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Labor, and shall permit such representatives to interview employees during 

working hours on the job. If Consultant or Subcontractor fails to submit the 

required records or to make them available, HUD or its designee may, after 

written notice to the Consultant, sponsor, applicant or owner, take such 

action as may be necessary to cause the suspension of any further 

payment, advance, or guarantee of funds. Furthermore, failure to submit the 

required records upon request or to make such records available may be 

grounds for debarment action pursuant to 29 CFR 5.12.--------------------------- 

E. Apprentices and Trainees. -------------------------------------------------------------------- 

i. Apprentices. Apprentices will be permitted to work at less than the 

predetermined rate for the work they performed when they are employed 

pursuant to and individually registered in a bona fide apprenticeship 

program registered with the U.S. Department of Labor, Employment and 

Training Administration, Office of Apprenticeship Training, Employer and 

Labor Services, or with a State Apprenticeship Agency recognized by the 

Office, or if a person is employed in his or her first 90 days of probationary 

employment as an apprentice in such an apprenticeship program, who is 

not individually registered in the program, but who has been certified by the 

Office of Apprenticeship Training, Employer and Labor Services or a State 

Apprenticeship Agency (where appropriate) to be eligible for probationary 

employment as an apprentice. The allowable ratio of apprentices to 
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journeymen on the job site in any craft classification shall not be greater 

than the ratio permitted to contractors to the entire work force under the 

registered program. Any worker listed on a payroll at an apprentice wage 

rate, who is not registered or otherwise employed as stated above, shall be 

paid not less than the applicable wage rate on the wage determination for 

the classification of work actually performed. In addition, any apprentice 

performing work on the job site in excess of the ratio permitted under the 

registered program shall be paid not less than the applicable wage rate on 

the wage determination for the work actually performed. Where a contractor 

is performing construction on a project in a locality other than that in which 

its program is registered, the ratios and wage rates (expressed in 

percentages of the journeyman’s hourly rate) specified in the Consultant’s or 

Subcontractor’s registered program shall be observed. Every apprentice 

must be paid at not less than the rate specified in the registered program for 

the apprentice’s level of progress, expressed as a percentage of the 

journeymen hourly rate specified in the applicable wage determination. 

Apprentices shall be paid fringe benefits in accordance with the provisions 

of the apprenticeship program. If the apprenticeship program does not 

specify fringe benefits, apprentices must be paid the full amount of fringe 

benefits listed on the wage determination for the applicable classification. If 

the Administrator determines that a different practice prevails for the 
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applicable apprentice classification, fringes shall be paid in accordance with 

that determination. In the event the Office of Apprenticeship Training, 

Employer and Labor Services, or a State Apprenticeship Agency recognized 

by the Office, withdraws approval of an apprenticeship program, Consultant 

will no longer be permitted to utilize apprentices at less than the applicable 

predetermined rate for the work performed until an acceptable program is 

approved.--------------------------------------------------------------------------------------- 

ii. Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted 

to work at less than the predetermined rate for the work performed unless 

they are employed pursuant to and individually registered in a program 

which has received prior approval, evidenced by formal certification by the 

U.S. Department of Labor, Employment and Training Administration. The 

ratio of trainees to journeymen on the job site shall not be greater than 

permitted under the plan approved by the Employment and Training 

Administration. Every trainee must be paid at not less than the rate specified 

in the approved program for the trainee’s level of progress, expressed as a 

percentage of the journeyman hourly rate specified in the applicable wage 

determination. Trainees shall be paid fringe benefits in accordance with the 

provisions of the trainee program. If the trainee program does not mention 

fringe benefits, trainees shall be paid the full amount of fringe benefits listed 

on the wage determination unless the Administrator of the Wage and Hour 
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Division determines that there is an apprenticeship program associated with 

the corresponding journeyman wage rate on the wage determination which 

provides for less than full fringe benefits for apprentices. Any employee 

listed on the payroll at a trainee rate who is not registered and participating 

in a training plan approved by the Employment and Training Administration 

shall be paid not less than the applicable wage rate on the wage 

determination for the work actually performed. In addition, any trainee 

performing work on the job site in excess of the ratio permitted under the 

registered program shall be paid not less than the applicable wage rate on 

the wage determination for the work actually performed. In the event the 

Employment and Training Administration withdraws approval of a training 

program, Consultant will no longer be permitted to utilize trainees at less 

than the applicable predetermined rate for the work performed until an 

acceptable program is approved.--------------------------------------------------------- 

iii. Equal employment opportunity. The utilization of apprentices, trainees and 

journeymen under 29 CFR Part 5 shall be in conformity with the equal 

employment opportunity requirements of Executive Order 11246, as 

amended, and 29 CFR Part 30. ---------------------------------------------------------- 

F. Compliance with Copeland Act requirements. Consultant shall comply with the 

requirements of 29 CFR Part 3 which are incorporated by reference in this 

Contract.-------------------------------------------------------------------------------------------- 
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G. Subcontracts. Consultant or Subcontractor will insert in any subcontracts the 

clauses contained in subparagraphs 1 through 11 in this paragraph A and 

such other clauses as HUD or its designee may by appropriate instructions 

require, and a copy of the applicable prevailing wage decision, and also a 

clause requiring the Subcontractors to include these clauses in any lower tier 

subcontracts. The prime contractor shall be responsible for the compliance by 

any Subcontractor or lower tier Subcontractor with all the contract clauses in 

this paragraph.------------------------------------------------------------------------------------ 

H. Contract termination; debarment. A breach of the contract clauses in  

29 CFR 5.5 may be grounds for termination of the contract and for debarment 

as a contractor and a Subcontractor as provided in 29 CFR 5.12.------------------ 

I. Compliance with Davis-Bacon and Related Act Requirements. All rulings and 

interpretations of the Davis-Bacon and Related Acts contained in 29 CFR 

Parts 1, 3, and 5 are herein incorporated by reference in this Contract.----------- 

J. Disputes concerning labor standards. Disputes arising out of the labor 

standards provisions of this contract shall not be subject to the general 

disputes clause of this contract. Such disputes shall be resolved in accordance 

with the procedures of the Department of Labor set forth in 29 CFR Parts 5, 6, 

and 7. Disputes within the meaning of this clause include disputes between 

Consultant (or any of its Subcontractors) and HUD or its designee, the U.S. 

Department of Labor, or the employees or their representatives.-------------------- 
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K. Certification of Eligibility. ----------------------------------------------------------------------- 

i. By entering into this Contract, Consultant certifies that neither it (nor he or 

she) nor any Person or firm who has an interest in the Consultant’s firm is a 

Person or firm ineligible to be awarded Government contracts by virtue of 

Section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded 

HUD contracts or participate in HUD programs pursuant to 24 CFR Part 24.- 

ii. No part of this contract shall be subcontracted to any person or firm 

ineligible for award of a Government contract by virtue of Section 3(a) of the 

Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or 

participate in HUD programs pursuant to 24 CFR Part 24.------------------------- 

iii. The penalty for making false statements is prescribed in the U.S. Criminal 

Code, 18 U.S.C. 1001. Additionally, U.S. Criminal Code, Section 1 01 0, 

Title 18, U.S.C., “Federal Housing Administration transactions”, provides in 

part: “Whoever, for the purpose of . . . influencing in any way the action of 

such Administration.makes, utters or publishes any statement knowing the 

same to be false.shall be fined not more than $5,000 or imprisoned not 

more than two years, or both.”------------------------------------------------------------- 

L. Complaints, Proceedings, or Testimony by Employees. No laborer or 

mechanic to whom the wage, salary, or other labor standards provisions of this 

Contract are applicable shall be discharged or in any other manner 

discriminated against by Consultant or any Subcontractor because such 
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employee has filed any complaint or instituted or caused to be instituted any 

proceeding or has testified or is about to testify in any proceeding under or 

relating to the labor standards applicable under this Contract to his employer.-- 

M. Health and Safety. The provisions of this paragraph are applicable where the 

amount of the prime contract exceeds $100,000:---------------------------------------- 

i. No laborer or mechanic shall be required to work in surroundings or under 

working conditions which are unsanitary, hazardous, or dangerous to his 

health and safety as determined under construction safety and health 

standards promulgated by the Secretary of Labor by regulation.---------------- 

ii. Consultant shall comply with all regulations issued by the Secretary of 

Labor pursuant to Title 29 Part 1926 and failure to comply may result in 

imposition of sanctions pursuant to the Contract Work Hours and Safety 

Standards Act, (Public Law 91-54, 83 Stat 96). 40 USC 3701 et seq.--------- 

iii. Consultant shall include the provisions of this paragraph in every 

subcontract so that such provisions will be binding on each Subcontractor. 

Consultant shall take such action with respect to any Subcontractor as the 

Secretary of Housing and Urban Development or the Secretary of Labor 

shall direct as a means of enforcing such provisions.------------------------------ 

Article 30.  Dispute Resolution  
 
Executive Negotiation:  Any unresolved disputes shall be referred to the Contracting 

Officer, Project Manager or designee by PREPA and Consultant for resolution.  During 
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the first thirty (30) days following the delivery of a notice of dispute (and during any 

extension agreed to by the Parties in writing, the “Negotiation Period”) the Parties shall 

attempt in good faith to resolve the dispute through negotiations.  If such negotiations 

result in an agreement in principle to settle the dispute, they shall cause a written 

settlement agreement to be prepared, signed and dated (an “Executive Settlement”), 

and the dispute shall be deemed settled, and not subject to further dispute resolution.  If 

a dispute is not resolved through the Executive negotiation, the Parties agree to resolve 

the dispute according to the jurisdiction established in the Choice of Law and Venue 

Article of the Contract.--------------------------------------------------------------------------------------- 

 
Article 31.  Entire Contract 
 
The terms and conditions contained herein constitute the entire agreement between 

PREPA and Consultant with respect to the subject matter of this Contract, and 

supersede all communications, negotiations, and agreements of the Parties, whether 

written or oral, other than these, made prior to the signing of this Contract.------------------ 

IN WITNESS THEREOF, the Parties hereto sign this Contract in San Juan, Puerto Rico 

this _____ day of ______________, 2020. ------------------------------------------------------------ 

Puerto Rico Electric Power Authority  Earth Engineers, Inc. 

 
_____________________________  ___________________________ 
José F. Ortiz Vázquez    Marcos O. Arocho Ramírez 
Chief Executive Officer                               President 
Tax ID: 660-43-3747    Tax ID:  660-72-9050 
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GOVERNMENT OF PUERTO RICO 

PUERTO RICO ELECTRIC POWER AUTHORITY 

PROFESSIONAL SERVICES CONTRACT 
 

CONTRACT 86919 

REQUISITION 241209 

-------------------------------------------------APPEAR------------------------------------------------------- 

AS FIRST PARTY:  The Puerto Rico Electric Power Authority (PREPA), a public 

corporation and government instrumentality of the Commonwealth of Puerto Rico, 

created by Act No. 83 of May 2, 1941, as amended (Act 83), represented in this act by 

its Chief Executive Officer/Executive Director, José F. Ortiz Vázquez, of legal age, 

married, and resident of San Juan, Puerto Rico.----------------------------------------------------- 

AS SECOND PARTY:  HGE, P.S.C., (Consultant), a corporation organized and existing 

under the laws of Puerto Rico, and registered to do business in Puerto Rico, 

represented in this act by its President, Alan Heinsen, of legal age, married, licensed 

engineer with license number 17362 and resident in San Juan, Puerto Rico, authorized 

by virtue of Corporate Resolution dated May 21, 2020. -------------------------------------------- 

Both PREPA and Consultant are herein individually referred to as a Party and 

collectively referred to as the Parties. ------------------------------------------------------------------- 

----------------------------------------------WITNESSETH--------------------------------------------------- 

WHEREAS, PREPA, by virtue of Act 83 has the authority to engage those professional, 

technical and consulting services necessary and convenient to the activities, programs 

and operations of PREPA;---------------------------------------------------------------------------------- 
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NOW, THEREFORE, in consideration of the mutual covenants and agreements 

contained in this Contract, hereinafter stated, the Parties agree themselves, their 

personal representatives, and successors to enter into this Contract under the following:  

-----------------------------------------TERMS AND CONDITIONS-------------------------------------- 

Article 1.  Scope of Services   

1.1 The Consultant shall provide, as requested by PREPA, his services as an engineer 

expert, in matters of the damages occurred on Costa Sur Plant (Costa Sur) 

because the earthquakes occurred during this year.  Also, the Consultant will 

support during the insurance’s claims on the engineering part of the work 

performed on the Costa Sur tanks that were severely damage during the January 

2020 earthquakes.  The Consultant services include meetings, conference calls, 

depositions, report explanations, sketches, engineering design and general 

consulting engineering services regarding services rendered to PREPA.  The 

Consultant shall provide the required analysis and design of the tanks in the site 

and their foundations.  The Consultant, as requested by PREPA, shall provide the 

retrofit design of the pile caps or the tank it selves for earthquake and hurricane 

loads and any other services related to Costa Sur repair works, as requested by 

PREPA.  Also in matters of Costa Sur, the Consultant shall provide PREPA for the 

engineering services, which will include but it is not limited to:  Structural 

Engineering consultation, construction materials engineering, NDE Evaluations, 
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materials testing services, specification review, construction and facilities 

inspection, and any other service related to Costa Sur works.----------------------------- 

1.2 The Consultant, as requested by PREPA, shall prepare expert reports in relation to 

the earthquake’s claims.----------------------------------------------------------------------------- 

1.3 The Consultant shall participate in court proceedings and depositions, in matter of 

the earthquake’s claims, and any other service as requested by PREPA.-------------- 

1.4 At the direction of PREPA, the Consultant may be required to work with other 

consulting, legal, investment, or other type of firms.  The Parties agree to discuss 

such assignment in advance, so that all the Parties have a clear understanding as 

to their responsibilities.  The Consultant is not responsible for worked performed by 

others. ---------------------------------------------------------------------------------------------------- 

1.5 All the services described in this Article 1 shall be defined in this Contract as the 

“the Services”.------------------------------------------------------------------------------------------- 

Article 2.  Services Coordination 

All the Services of Consultant in relation to the terms and conditions of this Contract will 

be coordinated through PREPA’s Generation Director or the person delegated by him.-- 

Article 3.  Contract Assignment or Subcontract 

The Consultant shall not assign nor subcontract its rights and obligations under this 

Contract, except in the event PREPA give written authorization for such actions.  

Provided, that no subcontract shall be considered for PREPA’s approval, except when 
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the following requirements are met:  (1) the Consultant delivers to PREPA a copy of the 

subcontract, not less than thirty (30) days prior to the effective date of the proposed 

subcontract; (2) the subcontract includes, as a condition for its legal validity and 

enforceability, a provision whereby PREPA has the right to substitute, subrogate or 

assume Consultants’ rights under the subcontract, in the event that PREPA declares 

the Consultant in breach or default of any of the Contract terms and conditions; 

and (3) the subcontract includes, as a condition for its validity and enforceability, a 

provision establishing for the subcontractor the obligation to comply with all Consultants’ 

obligations under the Contract (mirror image clause), except for such obligations, terms 

and conditions which exclusively related with works or services not included under the 

subcontract.  A request to subcontract shall specify the issues or matters that will be 

referred to the subcontractor.  These services shall be paid as part of the Contract 

Amount, as stated in Article 6, Payment. -------------------------------------------------------------- 

Article 4.  Contract Term   

This Contract shall be in effect �from � the �date �of � its execution until June 30, 202� 

(The Contract Period).  The Contract may be extended, for an additional annual fiscal 

period, at the exclusive option of PREPA and subject to the availability of funds, only 

by written amendment agreed upon by both�3DUWLHV����������������������������������������������

Article 5.  Contract Termination 

5.1 PREPA shall have the right to terminate this Contract, at any time, with 

thirty (30) days prior written notice by registered mail, return receipt requested, or 
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overnight express mail to the Consultant.  If notice is given, the Contract shall 

terminate upon the expiration of the thirty (30) days and PREPA shall be obligated 

to pay all fees and expenses incurred up to the day of effective termination, in 

accordance with the terms of this Contract.  The rights, duties and responsibilities 

of the Parties shall continue in full force and effect during the thirty (30) day notice 

period.  The Consultant shall have no further right to compensation except for what 

has been accrued for services rendered and expenses incurred under the Contract 

until said date of effective termination.----------------------------------------------------------- 

5.2 PREPA shall have the right to terminate this Contract immediately in the event of 

negligence, dereliction of duties or noncompliance by the Consultant, without prior 

written notice. ------------------------------------------------------------------------------------------ 

5.3 The Parties acknowledge that PREPA is undergoing a transformation process, and 

therefore, both Parties agree that in the eventuality of the execution of a 

Partnership Contract, Sale Contract or any other PREPA Transaction (as these 

terms are defined in Act 120-2018), PREPA may sell, assign, convey, transfer, 

pledge, mortgage, sublease, delegate, hypothecate, or otherwise dispose (each, a 

“Transfer”) any of its rights, title, or interest in this Contract as permitted by 

applicable law and at any time, and without Consultant’s consent or cost, expense 

or incremental liability to PREPA, to any future operator of Puerto Rico’s electric 

power transmission and distribution system or any of its affiliates, or to any 

governmental agency, body, public corporation or municipality of Puerto Rico; 
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provided, that PREPA shall notify Consultant no later than thirty (30) days before 

the effective date of any such Transfer.---------------------------------------------------------- 

 The Consultant acknowledges that all his responsibilities and obligations under the 

Contract, such as work to be performed and services to be provided, etc., will 

continue in full force and effect until the expiration of the thirty (30) day period. ------ 

Article 6.  Payment 

6.1 In accordance with the terms and conditions contained herein, PREPA agrees and 

Consultant accepts that the total amount to be paid under the Contract shall not 

exceed a cumulative amount of two hundred ten thousand dollars ($210,000), (the 

“Contract Amount”).  All payments to be made under this Contract will be charged 

to account 01-1748-17568-555-354.  PREPA will only pay for Services already 

rendered before the submitted invoice date.  PREPA will not be required to make 

advance payments for any future service to be rendered by Consultant under the 

Contract.-------------------------------------------------------------------------------------------------- 

6.2 Nothing herein shall preclude the Parties from agreeing to increase said amount in 

writing and signed by both Parties.---------------------------------------------------------------- 

6.3 PREPA will pay for the Services rendered by Consultant an hourly rates of: 

x Licensed Professional Engineer/Architect  $150/hr 

x Professional Surveyor     $125/hr 

x Assistant Engineer     $100/hr 

x REVIT Designer      $70/hr 
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x CAD Draftmen      $50/hr 

x Administrative      $30/hr 

6.4 For depositions, a preparation fee of six hundred dollars ($600) will be charged, 

plus a minimum 4 man hours deposition time will be charged. Court appearances 

will be charged a rate of two hundred dollars ($200) per hour, minimum 4 hours 

plus a preparation fee of one thousand dollars ($1,000).------------------------------------ 

6.5 Should the Consultant assign another person to attend to PREPA’s matters 

pursuant to this Contract, the Consultant shall promptly send PREPA an amended 

schedule to include such person’s name, position and rate, as well as request 

approval from PREPA.-------------------------------------------------------------------------------- 

6.6 The Consultant shall immediately notify PREPA when the billing under the 

Contract amounts seventy-five percent (75%) of the Contract Amount.  Once this 

notification has been issued, the Consultant, in coordination with PREPA, will 

ensure that no services will be rendered in excess of the Contract Amount, except 

that a written amendment is agreed upon by both Parties.  In addition, the 

Consultant shall present an itemized list of the remaining billable Services under 

the Contract.--------------------------------------------------------------------------------------------- 

Article 7.   Non-Discrimination 

The Consultant certifies that it will not discriminate against any employee or applicant 

for employment on account of race, color, gender, age, sex, national or social origin, 

social status, political ideas or affiliation, religion, for being or perceived to be a victim of 
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domestic violence, sexual aggression or harassment, regardless of marital status, 

sexual orientation, gender identity or immigrant status, for physical or mental disability, 

for veteran status or genetic information.--------------------------------------------------------------- 

Article 8.  Invoices   

8.1 Consultant shall submit its invoices on a monthly basis for the work already 

performed during the preceding month.  Consultant will provide to PREPA an 

invoice for each billing period which will include a description of the services 

rendered and the number of hours spent by each person.  The invoice for 

professional services shall be itemized and must be duly certified by an 

authorized representative of the Consultant. ------------------------------------------------- 

8.2 PREPA will review the invoices upon receipt, and if they are in compliance with 

the requirements set forth in this Contract, it will proceed with payment.  Payment 

is due sixty (60) days of receipt of the invoice.  PREPA reserves the right to 

conduct the audits it deems necessary, and it will not be subject to finance 

charges regarding invoice payments subject to an audit. -------------------------------- 

8.3 All invoices submitted by Consultant shall include the following Certification in 

order to proceed with its payment:-------------------------------------------------------------- 

No Interest Certification: 
 
“We certify under penalty of nullity that no public servant of PREPA will derive or 
obtain any benefit or profit of any kind from the contractual relationship which is the 
basis of this invoice.  If such benefit or profit exists, the required waiver has been 
obtained prior to entering into the Contract.  The only consideration to be received 
in exchange for the performance of the Services provided is the agreed-upon price 
that has been negotiated with an authorized representative of the PREPA.  The 
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total amount shown on this invoice is true and correct.  The Services have been 
rendered, and no payment has been received”. 

 ___________________ 
 Consultant’s Signature 

This is an essential requirement and those invoices without this Certification will 

not be processed for payment.  In order to comply with the certification 

requirements set forth above, Consultant shall require that subcontractors, if any 

approved by PREPA, providing Services also make the certification set forth 

above in any invoices submitted in connection with the Services. --------------------- 

Article 9.  Transfer of Funds 

9.1 If Consultant decides to assign or transfer an amount, due or payable, to which 

he is entitled for services rendered or goods provided during the term of this 

Contract, Consultant shall notify PREPA of such transfer of funds, in accordance 

to the provisions of Act 21-2012.  Said notice shall clearly indicate the rights 

granted, including a copy of the contract under which the assignment or transfer 

of funds is made, the exact amount of funds to be assigned or transferred, and 

specific identification information regarding the assignee (full name of the person 

or company), address and any other contact information.-------------------------------- 

9.2 Consultant acknowledges and agrees that PREPA may deduct any amount, due 

or payable under this Contract, that Consultant owes; PREPA may retain any 

said amount if Consultant fails to fulfill its obligations and responsibilities under 

this Contract, or a claim arises for warranty or defects regarding the services 

rendered or goods provided under this Contract.  Consultant also acknowledges 
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and agrees that PREPA’s payment obligation under any assignment of funds will 

cease upon payment of the outstanding amounts under this Contract.  PREPA 

shall not be required to make payments or transfer any funds for an amount that 

exceeds the payment to which Consultant is entitled to under this Contract. ------- 

9.3 Consultant shall include with its notice of assignment of funds a cashier’s check 

or money order for two hundred dollars ($200), payable to “Puerto Rico Electric 

Power Authority”, to cover administrative costs in processing such assignment.--- 

Article 10.  Information and Material Facts 

10.1 PREPA shall promptly provide to Consultant all information under the control of 

PREPA and necessary for Consultant to perform the Services under this 

Contract and those material facts that Consultant may reasonably require in 

order to provide its Services to PREPA.  PREPA will ensure, to the best of its 

knowledge and belief, that the documents, data, and other information and 

material facts provided to Consultant, which are under its control, are true and 

complete, and does not constitute misleading or inaccurate information and 

Consultant shall be entitled to rely on the accuracy and completeness of the 

documents, data, and other information and material facts.------------------------------ 

10.2 PREPA will advise in writing Consultant of any developments of which PREPA 

becomes aware, and which PREPA considers may have a material effect with 

respect to the information and/or facts provided to Consultant. ------------------------ 



Professional Services Contract – HGE, P.S.C. 
Page 11 
 
 
Article 11.  Information Disclosure and Confidentiality  

11.1 The Parties shall take all reasonable steps to keep confidential and use only for 

the purposes contemplated by the terms of the Contract the information provided 

by PREPA and/or Consultant, and take all reasonable steps to ensure that such 

information is not disclosed or distributed by its employees or agents in violation 

of the terms of this Contract.---------------------------------------------------------------------- 

11.2 The Parties also agree that, except as agreed to in writing by both Parties, they 

will not, at any time after termination of this Contract, disclose any confidential 

information to any person whatsoever, or permit any person whatsoever to 

examine and/or make copies of any reports prepared by Consultant or under its 

control by reason of its consulting services, and that upon termination of this 

Contract each Party will turn over to the other all documents, papers, and other 

matters in its possession or under its control that relate to the other Party.  

Consultant may retain one file copy for its records.----------------------------------------- 

11.3 The term “confidential information” shall include, but not be limited to, all 

information provided to Consultant by PREPA or at PREPA’s direction regarding 

its facilities or operations and any and all information gathered or developed by 

Consultant regarding the same.  The Parties further agree that proprietary 

records and documents related to Consultant’s business operations are 

confidential to Consultant and will not be disclosed to PREPA or other Parties, 

except as ordered by the court.  The Parties agree that PREPA will resist any 
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attempt by opposing counsel or other Parties to obtain Consultant’s proprietary 

information.  The term “confidential information”, however, will not include 

information that:-------------------------------------------------------------------------------------- 

(i) is or becomes public other than through a breach of this Contract; 

(ii) is known to the receiving Party prior to the date of this Contract and 

with respect to which the receiving Party does not have any 

obligation of confidentiality; or 

(iii) is independently developed by the receiving Party without use of, or 

reference to, confidential information. 

11.4 The Parties acknowledge that disclosure of any confidential information by either 

Party will give rise to irreparable harm to the injured Party inadequately 

compensable in damages.  Accordingly, either Party may seek and obtain 

injunctive relief against the breach or threatened breach of the foregoing 

undertakings, in addition to any other legal remedies, which may be available.---- 

11.5 If this Contract terminates for any reason, Consultant shall maintain in strictest 

confidence both; during the term of this Contract and subsequent to termination 

of this Contract, and shall not during the term of this Contract or thereafter 

disclose or divulge to any person, firm, or corporation, or use directly or indirectly, 

for its own benefit or the benefit of others, any information which in good faith 

and good conscience ought to be treated as confidential information including, 

without limitation, information relating to PREPA’s operations or trade secrets 



Professional Services Contract – HGE, P.S.C. 
Page 13 
 
 

relating to the business or affairs of PREPA which Consultant may acquire or 

develop in connection with or as a result of the performance of the Services 

hereunder.  In the event of an actual or threatened breach by Consultant of the 

provisions of this paragraph, PREPA shall be entitled to injunctive relief for such 

breach.  Nothing herein shall be construed as prohibiting PREPA from pursuing 

any other legal remedies available, including the recovery of damages from 

Consultant.-------------------------------------------------------------------------------------------- 

11.6 The above provisions do not apply with respect to information, which Consultant 

is requested to disclose under applicable law and regulations, court order, 

subpoena or governmental directives, in which case Consultant shall provide 

PREPA prompt notice of such request in order to procure for PREPA a 

reasonable opportunity to oppose such disclosure.  Consultant agrees to 

expeditiously notify and submit to PREPA a copy of any court order or subpoena 

and to the extent possible provide any assistance to PREPA (in the form of 

documents) regarding the submission of such information.------------------------------ 

11.7 With respect to this Contract and any information supplied in relation with this 

Contract and designated by the disclosing Party as confidential, the recipient 

agrees to:  (i) protect the confidential information in a reasonable and appropriate 

manner and in accordance with applicable professional standards; (ii) use 

confidential information only to perform its obligations under this Contract; and 
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(iii) reproduce confidential information only as required to perform its obligations 

under this Contract.--------------------------------------------------------------------------------- 

Article 12.  Rights and Titles 

12.1 The Consultant will submit any reports reasonably required by PREPA regarding 

the Services performed under this Contract.  If required by PREPA, at the 

completion of any assigned task, the Consultant will submit a final written report 

describing the work it has performed.  This requirement shall not be interpreted 

as a waiver by PREPA of Consultant’s ethical obligation and responsibility of 

keeping PREPA informed of the progress of the assigned matters. ------------------- 

12.2 All rights, titles and interest in any reports, documents, analyses, investigations 

and any other by-product conceived or developed by the Consultant exclusively 

for PREPA as a result of performing its obligations under this Contract shall be 

the exclusive property of PREPA.  The Consultant shall retain all right, title, and 

interest in and to proprietary works of authorship, pre-existing or otherwise, that 

have not been created specifically for PREPA under this Contract.  With the 

exception of items marked as “CONFIDENTIAL” by the Consultant, PREPA shall 

retain the right to use, refer, share, or provide to any third party, as PREPA may 

determine, the results of any reports, documents, analyses, investigations or any 

other by-product of the Services performed by the Consultant under this 

Contract.----------------------------------------------------------------------------------------------- 
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Article 13.  Copyright 

Consultant and PREPA shall jointly defend any suit or action brought against either 

party based on a claim that any document, report, study, analysis, copyrighted 

composition, article or any by-product of those, either used in the performance of the 

Services by Consultant or provided to PREPA by Consultant as part of its Services, or 

used in the performance of this Contract, including their use by PREPA, constitutes an 

infringement of any patents or copyrights of the United States.  The Party of this 

Contract subject to the claim or that becomes aware of a potential claim shall promptly 

notify in writing the other Party of this Contract, and give the authority, information, and 

assistance reasonable and necessary for the defense of such claim.--------------------------  

Article 14.  Warranty 

14.1 Consultant warrants that it shall perform the Services in accordance with the 

applicable standards of care and diligence at the time of performance of the 

Services, and which are normally practiced and recognized in performing 

services of a similar nature (the “Standard”).  Should any of the Services 

provided by Consultant not fulfill the above established Standard, Consultant 

shall take all necessary corrective measures to rectify such deficient Services, at 

its own and exclusive cost, whenever such course of action is possible or 

desirable.  The rectification of deficient Services by Consultant shall not be 

understood as a waiver by PREPA to any other remedy it may have under this 

Contract or under the law or equity for any damages that Consultant’s may have 
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caused to it by rendering such deficient Services.------------------------------------------ 

14.2 No other warranty, express or implied, is made or intended by this Contract, by 

furnishing oral or written reports of findings made, or by any other act of 

Consultant.  ------------------------------------------------------------------------------------------- 

Article 15.  Responsibility for Damages 

The appearing Parties agree that their responsibilities for damages under this Contract 

will be governed by the Puerto Rico Civil Code and its case law, as dictated by the 

Supreme Court of Puerto Rico.---------------------------------------------------------------------------- 

Article 16.  Independent Contractor 

16.1 Consultant shall be considered as an independent contractor, for all material 

purposes under this Contract, and all persons engaged or contracted by 

Consultant for the performance of its obligations herein, shall be considered as 

its employees or agents, and not as employees or agents of PREPA.---------------- 

16.2 As an independent contractor, Consultant shall not be entitled to any fringe 

benefits, such as, but not limited to vacation, sick leave, and to which PREPA’s 

employees are entitled.----------------------------------------------------------------------------- 

Article 17.  Employees not to Benefit 

No officer, employee or agent of PREPA, nor of the Government of the Commonwealth 

of Puerto Rico or its Municipal Governments shall be admitted to any share or part of 

this Contract or to any benefit that may arise therefrom.------------------------------------------- 
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Article 18.  Conflict of Interest 

18.1 Consultant certifies that none of its representatives under this Contract receive 

payment or compensation of any nature, for the services regularly rendered 

through an appointment in another government agency, body, public corporation 

or municipality of Puerto Rico.  Consultant also certifies that it may have other 

consulting services contracts with other governmental agencies or bodies, but 

such condition does not constitute a conflict of interest for Consultant.--------------- 

18.2 Consultant acknowledges that in executing its services pursuant to this Contract 

it has a duty of complete loyalty towards PREPA which includes not having 

conflict of interest.  “Conflict of Interest” means representing clients who have or 

may have interests that are contrary to PREPA, but does not include rendering 

services that are unrelated to the services covered in this Contract.  Also, 

Consultant shall have the continuous obligation to disclose to PREPA all 

information and circumstances of its relations with clients and third persons that 

would result in a conflict of interest which would influence the Consultant when 

performing its responsibilities under this Contract.------------------------------------------ 

18.3 The Parties understand and agree that a conflict of interest exists when 

Consultant must advocate a position or outcome on behalf of any existing or 

future client that is contrary to PREPA’s interests.  Also, any conduct defined in 

the Rules of Professional Conduct regarding conflict of interests shall apply to 

Consultant and its personnel.--------------------------------------------------------------------- 
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18.4 In the event that any of the partners, directors, agents or employees of 

Consultant engaged in providing services under this Contract should incur in the 

conduct described herein, said conduct shall constitute a violation of the 

prohibitions provided herein.---------------------------------------------------------------------- 

18.5 Consultant’s partners, directors, agents or employees and personnel, if any, shall 

avoid even the appearance of the existence of conflicting interests.------------------- 

18.6 Consultant acknowledges that PREPA’s Chief Executive Officer shall have the 

power to intervene with the acts of Consultant and/or its agents, employees, and 

subcontractors regarding the enforcement of the prohibitions contained herein.  

In the event that the existence of adverse interests is discovered, the PREPA’s 

Chief Executive Officer shall inform Consultant in writing of PREPA’s intention to 

terminate this Contract within a thirty (30) day period.  During said period, 

Consultant may request a hearing with the Chief Executive Officer to present its 

arguments regarding the alleged conflict of interests.  In the event that 

Consultant does not request such hearing during the specified thirty (30) day 

period or the controversy is not satisfactory settled during the hearing, this 

Contract shall be canceled.----------------------------------------------------------------------- 

18.7 The Consultant certifies that, at the time of the execution of this Contract, it does 

not have nor does it represents anyone who has Conflict of Interests with 

PREPA.  If such Conflict of Interest arises after the execution of the Contract, the 

Consultant shall notify PREPA immediately.-------------------------------------------------- 
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Article 19.  Notices 

All notices and other communications hereunder shall be in writing and shall be deemed 

given when delivered personally or sent by telecopy, or postage prepaid, by registered, 

certified or express mail (return receipt requested) or reputable overnight courier service 

and shall be deemed given when so delivered by hand, or telecopied, or if mailed, three 

days after mailing (one business day in the case of express mail or overnight courier 

service) to the Parties to the following addresses:--------------------------------------------------- 

To PREPA:  Puerto Rico Electric Power Authority 
     PO Box 364267 

   San Juan, Puerto Rico 00936-4267 
 
           Attention:  José F. Ortiz Vázquez 

  Chief Executive Officer 
 
 

    To Consultant:   HGE, P.S.C. 
    PO Box 190953 
    San Juan, Puerto Rico 00919 
     

Attention:         Alan Heinsen 
         President 
 
Article 20.  Applicable Law and Venue 

This Contract shall be governed by and construed in accordance with the laws of the 

Commonwealth of Puerto Rico.  Also, the Parties expressly agree that only the state 

courts of Puerto Rico will be the courts of competent and exclusive jurisdiction to decide 

over the judicial controversies that the appearing Parties may have among them 

regarding the terms and conditions of this Contract.------------------------------------------------- 
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Article 21.  Change in Law 

During the term of this Contract, any change in law, including, but not limited to changes 

in applicable tax law, which cause an increase in Consultant’s costs when providing the 

services, shall be Consultant’s responsibility and PREPA shall not be obligated to 

increase the Contract Amount.---------------------------------------------------------------------------- 

Article 22.  Force Majeure 

22.1 The Parties shall be excused from performing their respective responsibilities 

and obligations under this Contract and shall not be liable in damages or 

otherwise, if and only to the extent that they are unable to perform or are 

prevented from performing by a force majeure event. ------------------------------------- 

22.2 For purposes of this Contract, force majeure means any cause without the fault 

or negligence, and beyond the reasonable control of, the Party claiming the 

occurrence of a force majeure event.---------------------------------------------------------- 

22.3 Force majeure may include, but not be limited to, the following:  Acts of God, 

industrial disturbances, acts of the public enemy, war, blockages, boycotts, riots, 

insurrections, epidemics, earthquakes, storms, floods, civil disturbances, 

lockouts, fires, explosions, interruptions of services due to the acts or failure to 

act of any governmental authority; provided that these events, or any other 

claimed as a force majeure event, and/or its effects, are beyond the reasonable 

control and without the fault or negligence of the Party claiming the force majeure 

event, and that such Party, within ten (10) days after the occurrence of the 
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alleged force majeure, gives the other Party written notice describing the 

particulars of the occurrence and its estimated duration.  The burden of proof as 

to whether a force majeure event has occurred shall be on the Party claiming the 

force majeure.---------------------------------------------------------------------------------------- 

Article 23.  Novation 

23.1 The Parties expressly agree that no amendment or change order, which could be 

made to the Contract during its term, shall be understood as a contractual 

novation, unless both Parties agree to the contrary, specifically and in writing.----- 

23.2 The previous provision shall be equally applicable in such other cases where 

PREPA gives Consultant a time extension for the compliance of any of its 

obligations under this Contract, or where PREPA dispenses the claim or demand 

of any of its credits or rights under the Contract. -------------------------------------------- 

Article 24.  Severability 

If a court of competent jurisdiction declares any of the Contract provisions as null and 

void or invalid, such holding will not affect the validity and effectiveness of the remaining 

provisions of this Contract and the Parties agree to comply with their respective 

obligations under such provisions not included in the judicial declaration.--------------------- 

Article 25.  Save and Hold Harmless 

The Consultant agrees to save and hold harmless and to indemnify PREPA for all 

expenses and costs of any nature (including reasonable attorneys’ fees) incurred by 

PREPA arising out of any third party claim made by any person for bodily injuries, 



Professional Services Contract – HGE, P.S.C. 
Page 22 
 
 
including death, or for property damage, to the extent directly caused by the Consultant 

by the negligent act or omission, in the performance or nonperformance of its 

obligations under the Contract, but not to the point directly caused by negligence or tort 

of PREPA or a third party, which is not an employee or subcontractor of the Consultant.- 

With respect to any indemnity set forth in this Contract, each indemnity shall give 

prompt notice of its receipt of any threat, indication or other notice of any claim, 

investigation or demand that might give rise to any losses required to be indemnified 

hereunder and shall reasonably cooperate in the defense of such claim.  The 

indemnifying party shall have the right to conduct defense of such action at its sole 

expense.-------------------------------------------------------------------------------------------------------- 

Article 26.  Insurance 

The Consultant shall secure and maintain in full force and effect during the life of this 

Contract as provided herein, policies of insurance covering all operations engaged in by 

the Contract as follows:------------------------------------------------------------------------------------- 

1. Commonwealth of Puerto Rico Workmen’s Compensation Insurance: 

The Consultant shall provide Workmen’s Compensation Insurance as required by 

the Workmen’s Compensation Act 45-1935 of the Commonwealth of Puerto Rico.  

The Consultant shall also be responsible for compliance with said Workmen’s 

Compensation Act by all its sub-contractors, agents, and invitees, if any.-------------- 



Professional Services Contract – HGE, P.S.C. 
Page 23 
 
 

The Consultant shall furnish a certificate from the Puerto Rico State Insurance 

Fund showing that all personnel employed in the work are covered by the 

Workmen’s Compensation Insurance, in accordance with this Contract.---------------- 

2. Employer’s Liability Insurance: 

The Consultant shall provide Employer’s Liability Insurance with a minimum bodily 

injury limits of at least $1,000,000 for each employee and at least $1,000,000 for 

each accident covering against the liability imposed by Law upon the Consultant as 

result of bodily injury, by accident or disease, including death arising out of and in 

the course of employment, and outside of and distinct from any claim under the 

Workmen’s Compensation Act of the Commonwealth of Puerto Rico.------------------- 

3. Commercial General Liability Insurance:   

The Consultant shall provide a Commercial General Liability Insurance with limits 

of at least $1,000,000 per occurrence and at least $1,000,000 aggregate. ------------ 

4. Commercial Automobile Liability Insurance: 

The Consultant shall provide a Commercial Automobile Liability Insurance with 

limits of at least $1,000,000 combined single limit covering all owned or schedule 

autos, non-owned autos, and hired automobiles.---------------------------------------------- 

5. Professional Liability Insurance: 

The Consultant shall provide a Professional Liability Insurance with limits  

of at least $1,000,000 per claim and at least $1,000,000 aggregate. -------------------- 
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Requirements under the Policies: 

The Commercial General Liability and Commercial Automobile Liability Insurance 

required under this Contract shall be endorsed to include:---------------------------------- 

a. As Additional Insured: 

    Puerto Rico Electric Power Authority (PREPA) 
    Risk Management Office 
    PO Box 364267 

               San Juan, Puerto Rico 00936-4267 
 
b. A 30 day cancellation or nonrenewable notice to be sent to the above address 

c. An endorsement including this Contract under contractual liability coverage 

and identifying it by number, date and Parties to the contract 

d. Waiver of subrogation in favor of Puerto Rico Electric Power Authority 

(PREPA). ----------------------------------------------------------------------------------------- 

e. Breach of Warranties or Conditions:--------------------------------------------------------- 

“The Breach of any of the Warranties or Conditions in this policy by the Insured 

shall not prejudice PREPA’s rights under this policy.”--------------------------------- 

Furnishing of Policies: 

All required policies of insurance shall be in a form acceptable to PREPA and 

shall be issued only by insurance companies authorized to do business in  

Puerto Rico.------------------------------------------------------------------------------------------- 

The Consultant shall furnish a certificate of insurance in original signed by an 

authorized representative of the insurer in Puerto Rico, describing the coverage 

afforded.------------------------------------------------------------------------------------------------ 
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Article 27. Compliance with the Commonwealth of Puerto Rico Contracting 

Requirements 
 
To the extent permitted by the emergency situation caused by the COVID-19 global 

pandemic, Consultant will continue complying with all applicable State Law, Regulations 

or Executive Orders that regulate the contracting process and requirements of the 

Commonwealth of Puerto Rico.  The Consultant shall provide, while the  

Puerto Rico’s government agencies allows it, the certifications identified in this Article.  

If any of the Certifications, with exception of the Sworn statement in accordance with 

Anticorruption Code, is not available, PREPA will provide the Consultant additional days 

to provide them.----------------------------------------------------------------------------------------------- 

A. Executive Order No. OE-1991-24 of June 18, 1991 to require certification of 

compliance with the Internal Revenue Services of the Commonwealth of  

Puerto Rico:  Pursuant to Executive Order No. OE-1991-24 of June 18, 1991, the 

Consultant will certify and guarantee that it has filed all the necessary  

and required income tax returns to the Government of Puerto Rico for the last  

five (5) years.  The Consultant further will certify that it has complied and is current 

with the payment of any and all income taxes that are, or were due, to the 

Government of Puerto Rico.  The Consultant shall provide, to the satisfaction of 

PREPA, and whenever requested by PREPA during the term of this Contract, the 

necessary documentation to support its compliance with this clause.  The Consultant 

will be given a specific amount of time to produce said documents.  During the term 
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of this Contract, the Consultant agrees to pay and/or to remain current with any 

repayment plan agreed to by the Consultant with the Government of Puerto Rico. ---- 

B. Executive Order No. OE-1992-52 of August 28, 1992 to require certification of 

compliance with the Department of Labor of the Commonwealth of Puerto Rico.  

Pursuant to Executive Order No. 1992-52, dated August 28, 1992 amending OE-

1991-24, the Consultant will certify and warrant that it has made all payments 

required for unemployment benefits, workmen’s compensation and social security 

for chauffeurs, whichever is applicable, or that in lieu thereof, has subscribed a 

payment plan in connection with any such unpaid items and is in full compliance with 

the terms thereof.  The Consultant accepts and acknowledges its responsibility for 

requiring and obtaining a similar warranty and certification from each and every 

contractor and subcontractor, if any approved by PREPA, whose service the 

Consultant has secured in relation with the services to be rendered under this 

Contract and shall forward evidence to PREPA as to its compliance with this 

requirement.----------------------------------------------------------------------------------------------- 

C. Government of Puerto Rico Municipal Tax Collection Center:  The Consultant will 

certify and guarantee that it does not have any current debt with regards to property 

taxes that may be registered with the Government of Puerto Rico’s Municipal Tax 

Collection Center (known in Spanish as Centro de Recaudación de Ingresos 

Municipales (“CRIM”).  The Consultant further will certify to be current with the 

payment of any and all property taxes that are or were due to the Government of 
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Puerto Rico.  The Consultant shall provide, to the satisfaction of PREPA and 

whenever requested by PREPA during the term of this Contract, Certification issued 

by the Municipal Revenues Collection Center (MRCC), assuring that Consultant 

does not owe any tax accruing to such governmental agency.  To request such 

Certification, Consultant will use the form issued by the MRCC (called “CRIM-

Certificados, Radicación, Estado de Cuenta y Todos los Conceptos” in the website).  

The Consultant will deliver upon request any documentation requested by PREPA.  

During the Term of this Contract, the Consultant agrees to pay and/or to remain 

current with any repayment plan agreed to by the Consultant with the Government of 

Puerto Rico with regards to its property taxes.---------------------------------------------------  

The Consultant shall provide a Personal Property Tax Filing Certification, issued by 

the MRCC which indicates that Consultant has filed its Personal Property Tax 

Return for the last five (5) contributory terms or Negative Debt certification issued by 

the MRCC with respect to real and property taxes and a sworn statement executed 

by Consultant indicating that (i) its revenues are derived from the rendering of 

professional services, (ii) during the last five (5) years (or the time in which it has 

been providing professional services) it has had no taxable business or personal 

property on the 1st of January of each year, (iii) that for such reasons it has not been 

required to file personal property tax returns, as required under Article 6.03 of  

Act 83-1991, as amended, and (iv) that for such reason it does not have an 

electronic tax file in the MRCC’s electronic system.--------------------------------------------- 
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D. The Consultant shall provide a Puerto Rico Sales and Use Tax Filing Certificate, 

issued by the Treasury Department of Puerto Rico assuring that Consultant has filed 

his Puerto Rico Sales and Use Tax for the last sixty (60) contributory periods. --------- 

E. The Consultant shall provide a copy of Consultant’s Certificate of Merchant’s 

Registration issued by the Treasury Department of Puerto Rico. --------------------------- 

F. Puerto Rico Child Support Administration (ASUME):  The Consultant shall present, 

to the satisfaction of PREPA, the necessary documentation certifying that the 

Consultant nor any of its owners, affiliates of subsidiaries, if applicable, have any 

debt, outstanding debt, or legal procedures to collect child support payments that 

may be registered with the Puerto Rico Child Support Administration (known in 

Spanish as the Administración Para El Sustento de Menores (ASUME).   

The Consultant will be given a specific amount of time to deliver said documents.  

3 L.P.R.A. § 8611 et seq.;------------------------------------------------------------------------------ 

G. The Consultant shall provide a Good Standing Certificate issued by the Department 

of State of Puerto Rico.--------------------------------------------------------------------------------- 

H. The Consultant shall provide a Certification of Incorporation, or Certificate of 

Organization or Certificate of Authorization to do business in Puerto Rico issued by 

the Department of State of Puerto Rico.------------------------------------------------------------ 

I. Special Contribution for Professional and Consulting Services:  As required by  

Act 48-2013, as amended, PREPA will withhold a special contribution of one point 

five percent (1.5%) of the gross amounts paid under this Contract.------------------------ 
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J. Social Security and Income Tax Retentions:  In compliance with Executive  

Order 1991 OE- 24; and C.F.R. Part 404 et. Seq., the Consultant will be responsible 

for rendering and paying the Federal Social Security and Income Tax Contributions 

for any amount owed as a result of the income, from this Contract.------------------------ 

K. Income Tax Retention Law:  PREPA shall deduct and withhold ten percent (10%) of 

any and all payments to residents of the Commonwealth of Puerto Rico as required 

by the Internal Revenue Code of Puerto Rico.  In case of US citizens and Non-US 

citizens, which are nonresidents of the Commonwealth of Puerto Rico the 

Consultant will retain twenty percent (20%) and twenty-nine percent (29%) 

respectively.  PREPA will remit such withholdings to the Government of  

Puerto Rico’s Treasury Department (known in Spanish as Departamento de 

Hacienda de Puerto Rico).  The Consultant will request PREPA not to make such 

withholdings if, to the satisfaction of PREPA, the Consultant timely provides a 

release from such obligation by the Government of Puerto Rico’s Treasury 

Department. 3 L.P.R.A. § 8611 et seq., 2011 L.P.R. 232; 232-2011.----------------------- 

L. Compliance with Act No. 1 of Governmental Ethics:  The Consultant will certify 

compliance with Act 1 of January 3, 2012, as amended, known as the Ethics Act of 

the Government of Puerto Rico, which stipulates that no employee or executive of 

PREPA nor any member of his/he immediate family (spouse, dependent children or 

other members of his/her household or any individual whose financial affairs are 

under the control of the employee) shall have any direct or indirect pecuniary interest 
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in the services to be rendered under this Contract, except as may be expressly 

authorized by the Governor of Puerto Rico in consultation with the Secretary of 

Treasury and the Secretary of Justice of the Government.  3 L.P.R.A. § 8611 et 

seq.;---------------------------------------------------------------------------------------------------------- 

M. Act 168-2000:  Act for the Strengthening of the Family Support and Livelihood of 

Elderly People:  The Consultant will certify that if there is any Judicial or 

Administrative Order demanding payment or any economic support regarding  

Act 168-2000, as amended, the same is current and in all aspects in compliance.  

Act 168-2000 “Law for the Strengthening of the Family Support and Livelihood of 

Elderly People” in Spanish:  “Ley para el Fortalecimiento del Apoyo Familiar y 

Sustento de Personas de Edad Avanzada”, 3 L.P.R.A. § 8611 et seq.-------------------- 

N. Act 127-2004: Contract Registration in the Comptroller’s Office of Puerto Rico Act: 

Payment for services object of this Contract will not be made until this Contract is 

properly registered in the Office of the Comptroller of the Government of Puerto Rico 

pursuant to Act 18 of October 30, 1975, as amended.---------------------------------------- 

O. Prohibition with respect to execution by public officers:  3 L.P.R.A. § 8615(c):  No 

public officer or employee authorized to contract on behalf of the executive agency 

for which he/she works may execute a contract between the agency for which 

he/she works and an entity or business in which he/she or any member of his/her 

family unit has or has had direct or indirect economic interest during the last four (4) 

years prior to his/her holding office.----------------------------------------------------------------- 
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P. Prohibition with respect to contracting with officers or employees:  3 L.P.R.A. § 

8615(d):  No executive agency may execute a contract in which any of its officers or 

employees or any member of their family units has or has had direct or indirect 

economic interest during the last four (4) years prior to their holding office, unless 

the Governor gives authorization thereto with the previous recommendation of the 

Secretary of the Treasury and the Secretary of Justice.--------------------------------------- 

Q. Prohibition with respect to contracts with officers and employees of other 

Government entities:  3 L.P.R.A. § 8615(e):  No public officer or employee may be a 

party to or have any interest in any profits or benefits produced by a contract with 

any other executive agency or government dependency unless the Governor gives 

express authorization thereto with previous recommendation from the Secretary of 

the Treasury and the Secretary of Justice.-------------------------------------------------------- 

R. Prohibition with respect to evaluation and approval by public officers:  

3 L.P.R.A. § 8615(f):  No public officer or employee who has the power to approve 

or authorize contracts shall evaluate, consider, approve or authorize any contract 

between an executive agency and an entity or business in which he/she or any 

member of his/her family unit has or has had direct or indirect economic interest 

during the last four (4) years prior to his/her holding office.----------------------------------- 

S. Prohibition with respect to execution by public officers’ contracts with former public 

officers:  3 L.P.R.A. § 8615(h):  No executive agency shall execute contracts with or 

for the benefit of persons who have been public officers or employees of said 
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executive agency until after two (2) years have elapsed from the time said person 

has ceased working as such.-------------------------------------------------------------------------- 

T. Dispensation:  Any and all necessary dispensations have been obtained from any 

government entity and that said dispensations shall become part of the contracting 

record.------------------------------------------------------------------------------------------------------- 

U. Rules of Professional Ethics:  The Consultant acknowledges and accepts that it is 

knowledgeable of the rules of ethics of his/her profession and assumes responsibility 

for his/her own actions.--------------------------------------------------------------------------------- 

V. Provisions Required under Act 14-2004: Consultant agrees that articles extracted, 

produced, assembled, packaged or distributed in Puerto Rico by enterprises with 

operations in Puerto Rico, or distributed by agents established in Puerto Rico shall 

be used when the service is rendered, provided that they are available.------------------ 

If any of the previously required Certifications shows a debt, and Consultant has 

requested a review or adjustment of this debt, Consultant will certify that it has made 

such request at the time of the Contract execution.  If the requested review or 

adjustment is denied and such determination is final, Consultant will provide, 

immediately, to PREPA a proof of payment of this debt; otherwise, Consultant accepts 

that the owed amount be offset by PREPA and retained at the origin, deducted from the 

corresponding payments.----------------------------------------------------------------------------------- 
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Article 28.  Anti-Corruption Code for a New Puerto Rico 

Consultant agrees to comply with the provisions of Act 2-2018, as the same may be 

amended from time to time, which establishes the Anti-Corruption Code for a New  

Puerto Rico.  The Consultant hereby certifies that it does not represent particular 

interests in cases or matters that imply a conflicts of interest, or of public policy, 

between the executive agency and the particular interests it represents.---------------------- 

Consultant shall furnish a sworn statement to the effect that neither Consultant nor any 

president, vice president, executive director or any member of a board of officials or 

board of directors, or any person performing equivalent functions for Consultant has 

been convicted of or has pled guilty to any of the crimes listed in Article 6.8 of  

Act 8-2017, as amended, known as the Act for the Administration and Transformation of 

Human Resources in the Government of Puerto Rico or any of the crimes included in 

Act 2-2018.----------------------------------------------------------------------------------------------------- 

Consultant hereby certifies that it has not been convicted in Puerto Rico or United 

States Federal court for under Articles 4.2, 4.3 or 5.7 of Act 1-2012, as amended, 

known as the Organic Act of the Office of Government Ethics of Puerto Rico, any of the 

crimes listed in Articles 250 through 266 of Act 146-2012, as amended, known as the 

Puerto Rico Penal Code, any of the crimes typified in Act 2-2018, as amended, known 

as the Anti-Corruption Code for a New Puerto Rico or any other felony that involves 

misuse of public funds or property, including but not limited to the crimes mentioned in  
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Article 6.8 of Act 8-2017, as amended, known as the Act for the Administration and 

Transformation of Human Resources in the Government of Puerto Rico.--------------------- 

PREPA shall have the right to terminate the Contract in the event Consultant is 

convicted in Puerto Rico or United States Federal court for under Articles 4.2, 4.3 or 5.7 

of Act 1-2012, as amended, known as the Organic Act of the Office of Government 

Ethics of Puerto Rico, any of the crimes listed in Articles 250 through 266 of  

Act 146-2012, as amended, known as the Puerto Rico Penal Code, any of the crimes 

typified in Act 2-2018, as amended, known as the Anti-Corruption Code for a New 

Puerto Rico or any other felony that involves misuse of public funds or property, 

including but not limited to the crimes mentioned in Article 6.8 of Act 8-2017, as 

amended, known as the Act for the Administration and Transformation of Human 

Resources in the Government of Puerto Rico.-------------------------------------------------------- 

Consequences of Non-Compliance:  The Consultant expressly agrees that the 

conditions outlined throughout this Article are essential requirements of this Contract.  

Consequently, should any one of these representations, warranties or certifications be 

incorrect, inaccurate or misleading, in whole or in part, there shall be sufficient cause for 

the PREPA to render this Contract null and void, and the Consultant shall reimburse the 

PREPA all moneys received under this Contract.---------------------------------------------------- 

ARTICLE 29. COMPLIANCE WITH APPLICABLE FEDERAL LAW, REGULATIONS, 

AND EXECUTIVE ORDERS  

29.1 Contract Work Hours and Safety Standards Act (40 U.S.C. 3701–3708)------------- 
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A. Overtime requirements.  No contractor or subcontractor contracting for any part of 

the Contract work which may require or involve the employment of laborers or 

mechanics shall require or permit any such laborer or mechanic in any workweek in 

which he or she is employed on such work to work in excess of forty hours in such 

workweek unless such laborer or mechanic receives compensation at a rate not less 

than one and one-half times the basic rate of pay for all hours worked in excess of 

forty hours in such workweek.------------------------------------------------------------------------- 

B. Violation; liability for unpaid wages; liquidated damages.  In the event of any 

violation of the clause set forth in paragraph (A) of this section the Consultant and 

any subcontractor responsible therefor shall be liable for the unpaid wages. In 

addition, such contractor and subcontractor shall be liable to the United States (in 

the case of work done under contract for the District of Columbia or a territory, to 

such District or to such territory), for liquidated damages. Such liquidated damages 

shall be computed with respect to each individual laborer or mechanic, including 

watchmen and guards, employed in violation of the clause set forth in paragraph (A) 

of this section, in the sum of $27 for each calendar day on which such individual was 

required or permitted to work in excess of the standard workweek of forty hours 

without payment of the overtime wages required by the clause set forth in  

paragraph (A) of this section.-------------------------------------------------------------------------- 

C. Withholding for unpaid wages and liquidated damages.  The Government of  

Puerto Rico shall upon its own action or upon written request of an authorized 
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representative of the Department of Labor withhold or cause to be withheld, from 

any moneys payable on account of work performed by the contractor or 

subcontractor under any such contract or any other Federal contract with the same 

prime contractor, or any other federally-assisted contract subject to the Contract 

Work Hours and Safety Standards Act, which is held by the same prime contractor, 

such sums as may be determined to be necessary to satisfy any liabilities of such 

contractor or subcontractor for unpaid wages and liquidated damages as provided in 

the clause set forth in paragraph (B) of this section.-------------------------------------------- 

D. Subcontracts.  The Consultant or subcontractor shall insert in any subcontracts the 

clauses set forth in paragraph (A) through (D) of this section and also a clause 

requiring the subcontractors to include these clauses in any lower tier subcontracts. 

The prime contractor shall be responsible for compliance by any subcontractor or 

lower tier subcontractor with the clauses set forth in paragraphs (A) through (D) of 

this section.---------------------------------------------------------------------------------------------- 

29.2 Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352 (as amended).  Consultant 

certifies that it will not and has not used Federal appropriated funds to pay any 

person or organization for influencing or attempting to influence an officer or 

employee of any agency, a member of Congress, officer or employee of 

Congress, or an employee of a member of Congress in connection with obtaining 

any Federal contract, grant, or any other award covered by 31 U.S.C. § 1352.  

Each tier shall also disclose any lobbying with non-Federal funds that takes place 
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in connection with obtaining any Federal award.  Such disclosures are forwarded 

from tier to tier up to the recipient (COR3).  Consultant shall also submit to 

PREPA the required certification regarding lobbying, 44 C.F.R. Part 18 attached 

to this Contract as Appendix. ---------------------------------------------------------------------- 

29.3 Remedies.  Any violation or breach of terms of this Contract on the part of the 

Consultant or a subcontractor may result in the suspension or termination of this 

Contract or such other action, including the recovery of damages, as may be 

necessary to enforce the rights of PREPA.  The duties and obligations imposed by 

this Contract and the rights and remedies available hereunder shall be in addition 

to, and not a limitation of, any duties, obligations, rights, and remedies otherwise 

imposed or available by law. Upon a material breach by Consultant, PREPA may 

utilize any remedy available by law, including precluding Consultant from further 

work with PREPA in the future and recommend suspension and debarment.-------- 

29.4 Clean Air Act and the Federal Water Pollution Control Act.------------------------------ 

A. The Consultant agrees to comply with all applicable standards, orders or 

regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C.  

§ 7401 et seq., and the Federal Water Pollution Control Act, as amended,  

33 U.S.C. 1251 et seq.------------------------------------------------------------------------- 

B. The Consultant agrees to report each violation to PREPA and understands 

and agrees that PREPA will, in turn, report each violation as required to 
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assure notification to COR3, Federal Emergency Management Agency, and 

the appropriate Environmental Protection Agency Regional Office.--------------- 

C. The Consultant agrees to include these requirements in each subcontract 

exceeding $150,000 financed in whole or in part with Federal assistance.------ 

29.5 Changes.  At any time, and only through a written change order instruction, 

PREPA may make changes in the Services or work to be performed within the 

general scope of this Contract.  If such changes cause an increase or decrease in 

Consultant’s cost of, or time required for, performance of any services under this 

Contract, an equitable adjustment shall be made and this Contract shall be 

modified in writing accordingly, provided, however, that no changes shall be made 

to the scope of the Services that would render the costs incurred in the 

performance of this Contract ineligible for, unallowable or not allocable under, 

outside the scope of, or not reasonable for the completion of, Federal grant 

awards from FEMA or any other U.S. federal agency.-------------------------------------- 

29.6 Sufficiency of Funds.  The Consultant recognizes and agrees that all or a portion 

of the funding for this Contract shall be derived from assistance awarded by 

Federal agencies of the United States of America to PREPA or the Government of 

Puerto Rico. As part of its obligations under this Contract, Consultant shall ensure 

that the work performed hereunder is eligible for funding by complying with all 

applicable Federal law, regulations, executive orders, Federal agency policy, 

procedures, directives and guidelines. If during the term of this Contract, Federal 
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or local funding is reduced, deobligated, or withdrawn, PREPA may reduce the 

scope of or terminate the Contract, without penalty, by providing written notice to 

Consultant of the changes in scope or termination.  PREPA shall not be obligated 

to pay nor shall be held financially liable if any work performed by Consultant 

under this Contract is deemed ineligible by any Federal agency.  The Federal 

Government is not a party to this contract and is not subject to any obligations or 

liabilities to PREPA, Consultant, or any other party pertaining to any matter 

resulting from this Contract.------------------------------------------------------------------------ 

29.7 FEMA Disaster Assistance Survivor/Registrant Data--------------------------------------- 

A. If the Consultant has access to Disaster Assistance Survivor/Registrant data 

or any other personally identifiable information, the Consultant shall comply 

with the provisions of the Terms and Conditions for Sharing FEMA Disaster 

Assistance Survivor/Registrant Data with State Governments set forth in the 

FEMA-Government of Puerto Rico Contract for FEMA-4339-DR-PR.------------- 

B. The Consultant shall indemnify, defend, and hold harmless PREPA and the 

Government of Puerto Rico for any and all costs associated with the defense 

of that litigation, including costs and attorneys’ fees, settlements, or adverse 

judgments arising from the Consultant’s failure to comply with the 

requirements under this Contract.----------------------------------------------------------- 

29.8 Costs.  All costs incurred by the Consultant in performance of this Contract must 

be in accord with the cost principles of 2 C.F.R. pt. 200, Subpart E.  PREPA shall 



Professional Services Contract – HGE, P.S.C. 
Page 40 
 
 

not be required to make payments to the Consultant for costs which are found to 

be contrary to the cost principles 2 C.F.R. pt. 200, Subpart E.---------------------------- 

29.9 Financial Management System.  The Consultant’s financial management system 

shall provide for the following: -------------------------------------------------------------------- 

A. accurate, current and complete disclosure of the financial results of this 

Contract and any other contract, grant, program, or other activity administered 

by the Consultant;------------------------------------------------------------------------------- 

B. records adequately identifying the source and application of all Consultant 

funds and all funds administered by the Consultant which shall contain 

information pertaining to all contract and grant awards and authorizations, 

obligations, unobligated balances, assets, liabilities, outlays and income, and 

shall be segregated by contract or on a contract-by-contract basis;--------------- 

C. effective internal control structure over all funds, property and other assets, 

sufficient to allow the Consultant to adequately safeguard all such assets and 

shall ensure that they are used solely for authorized purposes;-------------------- 

D. comparison of actual outlays with budgeted amounts for this Contract and for 

any other contract, grant, program or other activity administered by the 

Consultant;---------------------------------------------------------------------------------------- 

E. accounting records supported by source documentation;---------------------------- 

F. procedures to minimize elapsed time between any advance payment issued 

and the disbursement of such advance funds by the Consultant; and------------ 
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G. procedures consistent with the provisions of any applicable policies of the 

Federal Government and the Government of Puerto Rico and procedures for 

determining the reasonableness, eligibility, allowability and allocability of 

costs under this Contract.--------------------------------------------------------------------- 

29.10 Penalties, Fines, and Disallowed Costs.  In the event that any U.S. Federal 

agency or the Government of Puerto Rico disallows or demands repayment for 

costs incurred in the performance of this Contract, or if any penalty is imposed 

due to an act or omission by the Consultant, the Consultant shall be solely 

responsible for such penalty, disallowed costs, or repayment demand, and shall 

reimburse PREPA in full within ten (10) days of receiving notice from PREPA of 

such penalty, disallowance, or repayment demand.  Any monies paid by the 

Consultant pursuant to this provision shall not relieve the Consultant of liability to 

PREPA for damages sustained by PREPA by virtue of any other provision of this 

Contract.------------------------------------------------------------------------------------------------- 

29.11 Debarment, Suspension, and Ineligibility ----------------------------------------------------- 

A. This Contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 

2 C.F.R. pt. 3000.  As such the Consultant represents and warrants that none 

of the Consultant, its principals (defined at 2 C.F.R. § 180.995), or its affiliates 

(defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 180.940) 

or disqualified (defined at 2 C.F.R. § 180.935).  The Consultant further 

represents and warrants that it will not enter into any contracts or 
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subcontracts with any individual or entity which has been debarred, 

suspended or deemed ineligible under those provisions. During the term of 

this Contract, the Consultant will periodically review SAM.gov and local 

notices to verify the continued accuracy of this representation. The Consultant 

shall require all subcontractors at every tier to comply with this requirement.--- 

B. The Consultant must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R.  

pt. 3000, subpart C and must include a requirement to comply with these 

regulations in any lower tier covered transaction it enters into.--------------------- 

C. This certification is a material representation of fact relied upon by PREPA.  If 

it is later determined that the Consultant did not comply with 2 C.F.R. pt. 180, 

subpart C, an 2 C.F.R. pt. 3000, subpart C, in addition to remedies available 

to the Government of Puerto Rico and PREPA, the Federal Government may 

pursue available remedies, including but not limited to suspension and/or 

debarment.---------------------------------------------------------------------------------------- 

29.12 Reporting Requirements.  The Consultant shall complete and submit all reports, in 

such form and according to such schedule, as may be required by PREPA.--------- 

29.13 Review of Laws.  The Consultant certifies that it will access online and read each 

law that is cited in the aforementioned clauses and that, in the event it cannot 

access the online version, it will notify PREPA in order to obtain printed copies of 

the laws.  Not requiring a printed copy of the laws to PREPA will be evidence that 

the Consultant was able to find it online and read it as required.------------------------- 
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29.14 Notice of Federal Emergency Management Agency (FEMA) Reporting 

Requirements and Regulations.------------------------------------------------------------------- 

A. PREPA is using Federal grant funding awarded or administered by FEMA to 

the Government of Puerto Rico and/or PREPA to pay, in full, for the costs 

incurred under this Contract.  As a condition of FEMA funding under major 

disaster declaration FEMA-4339-DR-PR, FEMA requires the Government of 

Puerto Rico PREPA to provide various financial and performance reporting.  

The Consultant agrees to provide all information, documentation, and reports 

necessary to satisfy these reporting requirements. Failure by the Consultant 

to provide information necessary to satisfy these reporting requirements may 

result in loss of Federal funding for this Contract, and such failure shall be a 

material breach of this Contract.------------------------------------------------------------ 

B. Applicable Regulations and Policy.  Applicable regulations, FEMA policy, and 

other sources setting forth these reporting requirements include, but are not 

limited to:------------------------------------------------------------------------------------------ 

i. 2 C.F.R. § 200.327 (Financial Reporting);---------------------------------------------- 

ii. 2 C.F.R. § 200.328 (Monitoring and Reporting Program Performance);-------- 

iii. Performance and financial reporting requirements set forth in 2 C.F.R.  

Part 206.----------------------------------------------------------------------------------------- 

29.15 Access to Records.---------------------------------------------------------------------------------- 
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A. The Consultant agrees to provide PREPA, the Government of Puerto Rico, 

the FEMA Administrator, the Secretary of HUD, the Comptroller General of 

the United States, or any of their authorized representatives access to any 

books, documents, papers, and records of the Consultant which are directly 

pertinent to this Contract for the purposes of making audits, examinations, 

excerpts, and transcriptions.------------------------------------------------------------------ 

B. The Consultant agrees to permit any of the foregoing parties to reproduce by 

any means whatsoever or to copy excerpts and transcriptions as reasonably 

needed.-------------------------------------------------------------------------------------------- 

C. The Consultant agrees to provide the FEMA Administrator, the Secretary of 

HUD, or his authorized representatives access to work sites pertaining to the 

work being completed under the Contract.----------------------------------------------- 

29.16 Record Retention Requirements.  The Consultant agrees to maintain all books, 

records, accounts, and reports and all other records produced or collected in 

connection with this Contract for a period of not less than three (3) years after the 

date of final payment and closeout of all pending matters related to this Contract.  

If any litigation, claim, or audit is reasonably anticipated to arise or is started 

before the expiration of the 3-year period, the records must be retained until all 

litigation, claims, or audit findings involving the records have been resolved and 

final action taken.------------------------------------------------------------------------------------- 
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29.17 Program Fraud and False or Fraudulent Statements or Related Acts.  The 

Consultant acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for 

False Claims and Statements) applies to the Consultant’s actions pertaining to 

this Contract.------------------------------------------------------------------------------------------- 

29.18 Procurement of Recovered Materials.  In the performance of this Contract, the 

Consultant shall make maximum use of products containing recovered materials 

that are Environmental Protection Agency (“EPA”) designated items unless the 

product cannot be acquired.------------------------------------------------------------------------ 

A. competitively within a timeframe providing for compliance with the Contract 

performance schedule;-------------------------------------------------------------------------- 

B. meeting Contract performance requirements; or ---------------------------------------- 

C. at a reasonable price.--------------------------------------------------------------------------- 

D. Information about this requirement, along with the list of EPA-designated 

items, is available at EPA’s Comprehensive Procurement Guidelines web site, 

https://www.epa.gov/smm/comprehensive-procurement-guideline-cpgprogram.  

29.19 Energy Efficiency.  The Consultant agrees to comply with the requirements  

of 42 U.S.C. § 6201, which contain policies relating to energy efficiency that are 

defined in the Government of Puerto Rico’s energy conservation plan issued in 

compliance with said statute.---------------------------------------------------------------------- 

29.20 Equal Employment Opportunity [REQUIRED ONLY IF THIS CONTRACT MEETS 

THE DEFINITION OF ‘FEDERALLY ASSISTED CONSTRUCTION CONTRACT’ 
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AS PROVIDED IN 41 C.F.R. § 60-1.3].  During the performance of this Contract, 

the Consultant agrees as follows:---------------------------------------------------------------- 

A. The Consultant will not discriminate against any employee or applicant for 

employment because of race, color, religion, sex, sexual orientation, gender 

identity, or national origin. The Consultant will take affirmative action to 

ensure that applicants are employed, and that employees are treated during 

employment, without regard to their race, color, religion, sex, sexual 

orientation, gender identity, or national origin. Such action shall include, but 

not be limited to, the following: employment, upgrading, demotion, or transfer, 

recruitment, or recruitment advertising, layoff or termination, rates of pay or 

other forms of compensation, and selection for training, including 

apprenticeship.  The Consultant agrees to post in conspicuous places, 

available to employees and applicants for employment, notices to be provided 

by the contracting officer setting forth the provisions of this nondiscrimination 

clause.---------------------------------------------------------------------------------------------- 

B. The Consultant will, in all solicitations or advertisements for employees 

placed by or on behalf of the Consultant, state that all qualified applicants will 

receive consideration for employment without regard to race, color, religion, 

sex, sexual orientation, gender identity, or national origin.--------------------------- 

C. The Consultant will not discharge or in any other manner discriminate against 

any employee or applicant for employment because such employee or 
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applicant has inquired about, discussed, or disclosed the compensation of the 

employee or applicant or another employee or applicant. This provision shall 

not apply to instances in which an employee who has access to the 

compensation information of other employees or applicants as a part of such 

employee’s essential job functions discloses the compensation of such other 

employees or applicants to individuals who do not otherwise have access to 

such information, unless such disclosure is in response to a formal complaint 

or charge, in furtherance of an investigation, proceeding, hearing, or action, 

including an investigation conducted by the employer, or is consistent with the 

Consultant’s legal duty to furnish information.------------------------------------------- 

D. The Consultant will send to each labor union or representative of workers with 

which it has a collective bargaining Contract or other contract or 

understanding (if any) a notice advising the labor union or workers’ 

representative of the Consultant’s commitments under section 202 of the  

US Executive Order 11246 of September 24, 1965, as amended, and shall 

post copies of the notice in conspicuous places available to employees and 

applicants for employment.------------------------------------------------------------------- 

E. The Consultant will comply with all provisions of Executive Order 11246, and 

of the rules, regulations, and relevant orders of the Secretary of Labor.---------- 

F. The Consultant will furnish all information and reports required by Executive 

Order 11246, and by the rules, regulations, and orders of the Secretary of 
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Labor, or pursuant thereto, and will permit access to its books, records, and 

accounts by the Government Entity, the Government of Puerto Rico, and the 

Secretary of Labor for purposes of investigation to ascertain compliance with 

such rules, regulations, and orders.-------------------------------------------------------- 

G. In the event of the Consultant’s non-compliance with the nondiscrimination 

clauses of this Contract or with any of such rules, regulations, or orders, this 

Contract may be canceled, terminated or suspended in whole or in part and 

the Consultant may be declared ineligible for further Government contracts in 

accordance with procedures authorized in Executive Order 11246, and such 

other sanctions may be imposed and remedies invoked as provided in 

Executive Order 11246, or by rule, regulation, or order of the Secretary of 

Labor, or as otherwise provided by law.--------------------------------------------------- 

H. The Consultant will include the provisions of paragraphs (1) through (8) in 

every subcontract or purchase order, unless exempted by rules, regulations, 

or orders of the Secretary of Labor issued pursuant to section 204 of 

Executive Order 11246, so that such provisions will be binding upon each 

subcontractor or vendor. The Consultant will take such action with respect to 

any subcontract or purchase order as may be directed by the Secretary of 

Labor as a means of enforcing such provisions including sanctions for 

noncompliance: Provided, however, that in the event the Consultant becomes 

involved in, or is threatened with, litigation with a subcontractor or vendor as a 
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result of such direction, the Consultant may request the United States to enter 

into such litigation to protect the interests of the United States.--------------------- 

29.21 Age Discrimination Act of 1975.  The Consultant shall comply with the provisions 

of the Age Discrimination Act of 1975.  No person in the United States shall, on 

the basis of age, be excluded from participation in, be denied the benefits of, or be 

subjected to discrimination under, any program or activity receiving federal 

financial assistance.---------------------------------------------------------------------------------- 

29.22 Americans with Disabilities Act.  The Consultant shall comply with the appropriate 

areas of the Americans with Disabilities Act of 1990, as enacted and from time to 

time amended, and any other applicable federal regulation.  A signed, written 

certificate stating compliance with the Americans with Disabilities Act may be 

requested at any time during the term of this Contract. ------------------------------------ 

29.23 Title VI of the Civil Rights Act of 1964.  The Consultant shall comply with the 

provisions of Title VI of the Civil Rights Act of 1964.  No person shall, on the 

grounds of race, color, or national origin, be excluded from participation in, be 

denied the benefits of, or be subjected to discrimination under any program or 

activity receiving federal financial assistance.------------------------------------------------- 

29.24 Section 504 of the Rehabilitation Act of 1973, as amended.  The Consultant 

agrees that no otherwise qualified individual with disabilities shall, solely by 

reason of his disability, be denied the benefits, or be subjected to discrimination 
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including discrimination in employment, any program or activity that receives the 

benefits from the federal financial assistance.------------------------------------------------- 

29.25 Drug-Free Workplace.  The Consultant shall maintain a drug-free work 

environment in accordance with the Drug-Free Workplace Act of 1988 (41 U.S.C. 

§ 8101 et seq.), and implementing regulations at 2 C.F.R Part 3001.------------------- 

29.26 Compliance with Laws, Regulations, and Executive Orders.  The Consultant 

acknowledges that FEMA financial assistance will be used to fund this Contract. 

The Consultant shall comply will all applicable Federal and Government of  

Puerto Rico law, regulations, executive orders, policies, procedures, and 

directives, including but not limited to all Federal Cost Principles set forth in 2 

C.F.R. Part 200, and all applicable FEMA regulations in 44 C.F.R. Chapter I, and 

2 C.F.R. Part 200.------------------------------------------------------------------------------------- 

29.27 Provisions Required by Law Deemed Inserted.  Each and every provision required 

by law regulation, executive order, policy, procedure, directive, Federal grant 

award or agreement, or cooperative agreement with any Federal agency to be 

inserted in this Contract shall be deemed to be inserted herein and the Contract 

shall be read and enforced as though it were included herein.  If, through mistake 

or otherwise, any provision is not inserted, or is not correctly inserted, then upon 

the application of either party the Contract shall be amended to make such 

insertion or correction.------------------------------------------------------------------------------- 
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29.28 Contract to Execute Other Required Documents.  Consultant and all 

subcontractors, by entering into the Contract, understand and agree that funding 

for the Services is provided under Federal programs with specific contracting 

requirements.  To the extent any such requirement is not otherwise set forth 

herein, Consultant agrees to execute such amendments or further agreements as 

may be necessary to ensure that PREPA receive Federal funding for this 

Contract.------------------------------------------------------------------------------------------------- 

29.29 U.S. Department of Homeland Security Seal, Logo, and Flags.  The Consultant 

shall not use the U.S. Department of Homeland Security seal(s), logos, crests, or 

reproductions of flags or likenesses of DHS agency officials without specific 

FEMA pre-approval.---------------------------------------------------------------------------------- 

29.30 No Obligation by the Federal Government.  The Government Entity and the 

Consultant acknowledge and agree that the Federal Government is not a party to 

this Contract and is not subject to any obligations or liabilities to PREPA, 

Consultant, or any other party pertaining to any matter resulting from the contract.  

29.31 General.  All contracts shall contain a clause identifying the type of Contract and 

the mandatory clauses contained on the latest released HUD forms, as applicable 

to the Contract type.  All contracts, except for general management consulting 

services, will include performance requirements and liquidated damages.------------ 
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29.32 Puerto Rico Energy Conservation Plan.  Consultant must act in compliance, when 

applicable, with the mandatory standards and policies relating to energy efficiency 

which are contained in the Commonwealth’s energy conservation plan.--------------- 

29.33 Patent Rights.  All contracts are subject to the patent rights with respect to any 

discovery or invention which arises or is developed during or under such Contract 

in accordance with 37 C.F.R. Section 401.2(a) and 37 C.F.R. Part 401.--------------- 

29.34 Davis Bacon Act and Copeland Anti-Kickback Act------------------------------------------- 

A. Consultant. Consultant shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, 

and the requirements of 29 C.F.R. pt. 3 as may be applicable, which are 

incorporated by reference into this Contract.--------------------------------------------- 

B. Subcontracts.  Consultant or subcontractors shall insert in any subcontracts 

the clause above and such other clauses as FEMA or HUD may by 

appropriate instructions require, and also a clause requiring the subcontractor 

to include these clauses in any lower tier subcontracts. Consultant shall be 

responsible for the compliance by any subcontractor or lower tier 

subcontractor with all of these contract clauses.---------------------------------------- 

C. Breach. A breach of the contract clauses above may be grounds for 

termination of the Contract, and for debarment as a contractor and 

subcontractor as provided in 29 C.F.R. § 5.12.------------------------------------------ 

D. HUD Section 3 Clause------------------------------------------------------------------------- 
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i. The work to be performed under this Contract is subject to the 

requirements of section 3 of the Housing and Urban Development Act of 

1968, as amended, 12 U.S.C. 1701u (section 3). The purpose of section 3 

is to ensure that employment and other economic opportunities generated 

by HUD assistance or HUD-assisted projects covered by section 3, shall, 

to the greatest extent feasible, be directed to low- and very low-income 

persons, particularly persons who are recipients of HUD assistance for 

housing.--------------------------------------------------------------------------------------- 

ii. The Parties to this contract agree to comply with HUD’s regulations in 24 

CFR part 135, which implement section 3. As evidenced by their execution 

of this contract, the parties to this contract certify that they are under no 

contractual or other impediment that would prevent them from complying 

with the part 135 regulations.------------------------------------------------------------ 

iii. Consultant agrees to send to each labor organization or representative of 

workers with which Consultant has a collective bargaining agreement or 

other understanding, if any, a notice advising the labor organization or 

workers’ representative of the Consultant’s commitments under this 

section 3 clause, and will post copies of the notice in conspicuous places 

at the work site where both employees and applicants for training and 

employment positions can see the notice. The notice shall describe the 

section 3 preference, shall set forth minimum number and job titles subject 
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to hire, availability of apprenticeship and training positions, the 

qualifications for each; and the name and location of the person(s) taking 

applications for each of the positions; and the anticipated date the work 

shall begin.----------------------------------------------------------------------------------- 

iv. Consultant agrees to include this section 3 clause in every subcontract 

subject to compliance with regulations in 24 CFR part 135, and agrees to 

take appropriate action, as provided in an applicable provision of the 

subcontract or in this section 3 clause, upon a finding that the 

subcontractor is in violation of the regulations in 24 CFR part 135.  

Consultant will not subcontract with any subcontractor where Consultant 

has notice or knowledge that the subcontractor has been found in violation 

of the regulations in 24 CFR part 135.------------------------------------------------- 

v. Consultant will certify that any vacant employment positions, including 

training positions, that are filled (i) after Consultant is selected but before 

the contract is executed, and (ii) with persons other than those to whom 

the regulations of 24 CFR part 135 require employment opportunities to be 

directed, were not filled to circumvent the Consultant’s obligations under 

24 CFR part 135.---------------------------------------------------------------------------- 

vi. Noncompliance with HUD’s regulations in 24 CFR part 135 may result in 

sanctions, termination of this contract for default, and debarment or 

suspension from future HUD assisted contracts.----------------------------------- 
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vii. With respect to work performed in connection with section 3 covered 

Indian housing assistance, section 7(b) of the Indian Self-Determination 

and Education Assistance Act (25 U.S.C. 450e) also applies to the work to 

be performed under this contract. Section 7(b) requires that to the greatest 

extent feasible (i) preference and opportunities for training and 

employment shall be given to Indians, and (ii) preference in the award of 

contracts and subcontracts shall be given to Indian organizations and 

Indian-owned Economic Enterprises. Parties to this contract that are 

subject to the provisions of section 3 and section 7(b) agree to comply 

with section 3 to the maximum extent feasible, but not in derogation of 

compliance with section 7(b).------------------------------------------------------------ 

29.35 HUD Section 3 Requirements ------------------------------------------------------------------- 

A. Section 3 clause required in subcontracts. All Section 3 covered contracts 

must include a Section 3 clause in accordance with 24 C.F.R. § 135.38.  

A Section 3 covered contract means a contract or subcontract (including a 

professional service contract) awarded by a recipient or Consultant for work 

generated by the expenditure of section 3 covered assistance, or for work 

arising in connection with a section 3 covered project. “Section 3 covered 

contracts” do not include contracts for the purchase of supplies and materials. 

However, whenever a contract for materials includes the installation of the 

materials, the contract constitutes a section 3 covered contract. For example, 



Professional Services Contract – HGE, P.S.C. 
Page 56 
 
 

a contract for the purchase and installation of a furnace would be a section 3 

covered contract because the contract is for work (i.e., the installation of the 

furnace) and thus is covered by section 3.------------------------------------------------ 

i. “Section 3 covered assistance” means assistance provided under any 

HUD housing or community development program that is expended for 

work arising in connection with public construction projects (which 

includes other buildings or improvements, regardless of ownership).--------- 

ii. A “Section 3 covered project” means, among other things, public 

construction which includes buildings or improvements (regardless of 

ownership) assisted with community development assistance.----------------- 

B. Section 3 minimum contracting goals. Consultant must endeavor to meet the 

following minimum goals for contracting under HUD funded contracts, as 

applicable:----------------------------------------------------------------------------------------- 

i. Arising in connection with public construction shall be awarded to  

Section 3 businesses.  Public construction includes infrastructure work, 

such as extending water and sewage lines, sidewalk repairs, site 

preparation, installing conduits for utility services, etc.---------------------------- 

ii. Three (3) percent of the total dollar amount of all non-construction 

Section 3 covered contracts shall be awarded to Section 3 businesses. 

Section 3 covered non-construction projects include maintenance 

contracts, including lawn care, re-painting, routine maintenance, HVAC 
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servicing, and professional service contracts associated with construction 

(e.g., architectural, engineering, legal services, accounting, marketing, 

etc.).-------------------------------------------------------------------------------------------- 

C. A Section 3 business is one that can demonstrate it meets one of the 

following criteria:--------------------------------------------------------------------------------- 

i. 51 percent or more owned by Section 3 residents; or ---------------------------- 

ii. has permanent, full time employees at least 30 percent of whom are 

currently Section 3 residents, or within three years of the date of first 

employment with the business concern were Section 3 residents; or -------- 

iii. has a commitment to sub-contract in excess of 25 percent of the total 

dollar award of all sub-contracts to be awarded to such businesses 

described above.---------------------------------------------------------------------------- 

D. Order of preference for Section 3 business concerns in contracting 

opportunities. Consultant and any subcontractors shall direct their efforts to 

award section 3 covered contracts, to the greatest extent feasible, to  

section 3 business concerns in the following order of priority (24 C.F.R.  

§ 135.36), where feasible:--------------------------------------------------------------------- 

i. section 3 business concerns that provide economic opportunities for 

section 3 residents in the service area or neighborhood in which the 

section 3 covered project is located (category 1 businesses); ----------------- 
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ii. applicants (as this term is defined in 42 U.S.C. 12899) selected to carry 

out HUD Youthbuild programs (category 2 businesses); and ------------------ 

iii. other section 3 business concerns. ---------------------------------------------------- 

E. Eligibility for preference. A business concern seeking to qualify for a section 3 

contracting preference shall certify or submit evidence, if requested, that  

the business concern is a section 3 business concern as defined in 24 C.F.R. 

§ 135.5.-------------------------------------------------------------------------------------------- 

F. Ability to complete contract.  A section 3 business concern seeking a contract 

or a subcontract shall submit evidence to Consultant or Subcontractor (as 

applicable), if requested, sufficient to demonstrate to the satisfaction of the 

Party awarding the contract that the business concern is responsible and has 

the ability to perform successfully under the terms and conditions of the 

proposed contract.  (The ability to perform successfully under the terms and 

conditions of the proposed contract is required of all contractors and 

subcontractors subject to the procurement standards of 24 CFR 85.36 ( 2 

CFR 200.318(h).)  This regulation requires consideration of, among other 

factors, the potential Consultant’s record in complying with public policy 

requirements. Section 3 compliance is a matter properly considered as part of 

this determination.------------------------------------------------------------------------------- 

29.36 Additional Fair Labor Standards Provisions (HUD Form 4010)-------------------------- 
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A. Applicability. The project or program to which the construction work covered by 

this contract pertains is being assisted by the United States of America and the 

following Federal Labor Standards Provisions are included in this Contract 

pursuant to the provisions applicable to such Federal assistance.------------------ 

B. Minimum Wages. All laborers and mechanics employed or working upon the 

site of the work, will be paid unconditionally and not less often than once a 

week, and without subsequent deduction or rebate on any account (except 

such payroll deductions as are permitted by regulations issued by the 

Secretary of Labor under the Copeland Act (29 CFR Part 3), the full amount of 

wages and bona fide fringe benefits (or cash equivalents thereof) due at time 

of payment computed at rates not less than those contained in the wage 

determination of the Secretary of Labor which is attached hereto and made a 

part hereof, regardless of any contractual relationship which may be alleged to 

exist between Consultant and such laborers and mechanics. Contributions 

made or costs reasonably anticipated for bona fide fringe benefits under 

Section l (b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are 

considered wages paid to such laborers or mechanics, subject to the 

provisions of 29 CFR 5. 5(a)(1)(iv); also, regular contributions made or costs 

incurred for more than a weekly period (but not less often than quarterly) under 

plans, funds, or programs, which cover the particular weekly period, are 

deemed to be constructively made or incurred during such weekly period.  
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Such laborers and mechanics shall be paid the appropriate wage rate and 

fringe benefits on the wage determination for the classification of work actually 

performed, without regard to skill, except as provided in 29 CFR 5.5(a)(4). 

Laborers or mechanics performing work in more than one classification may 

be compensated at the rate specified for each classification for the time 

actually worked therein: Provided, that the employer’s payroll records 

accurately set forth the time spent in each classification in which work is 

performed. The wage determination (including any additional classification and 

wage rates conformed under 29 CFR 5.5(a)(1)(ii) and the Davis-Bacon poster 

(WH-1321) shall be posted at all times by Consultant and its subcontractors at 

the site of the work in a prominent and accessible place where it can be easily 

seen by the workers.---------------------------------------------------------------------------- 

i. (a) Any class of laborers or mechanics which is not listed in the wage 

determination and which is to be employed under the contract shall be 

classified in conformance with the wage determination. HUD shall approve 

an additional classification and wage rate and fringe benefits therefor only 

when the following criteria have been met:-------------------------------------------- 

(b) The work to be performed by the classification requested is not performed 

by a classification in the wage determination; and---------------------------------- 

(c) The classification is utilized in the area by the construction industry; and---- 
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(d) The proposed wage rate, including any bona fide fringe benefits, bears a 

reasonable relationship to the wage rates contained in the wage 

determination.--------------------------------------------------------------------------------- 

ii. If Consultant and the laborers and mechanics to be employed in the 

classification (if known), or their representatives, and HUD or its designee 

agree on the classification and wage rate (including the amount designated 

for fringe benefits where appropriate), a report of the action taken shall be 

sent by HUD or its designee to the Administrator of the Wage and Hour 

Division, Employment Standards Administration, U. S. Department of 

Labor, Washington, D.C. 20210.  The Administrator, or an authorized 

representative, will approve, modify, or disapprove every additional 

classification action within 30 days of receipt and so advise HUD or its 

designee or will notify HUD or its designee within the 30-day period that 

additional time is necessary. (Approved by the Office of Management and 

Budget under OMB control number 1215- 0140.)----------------------------------- 

iii. In the event the Consultant, the laborers or mechanics to be employed in 

the classification or their representatives, and HUD or its designee do not 

agree on the proposed classification and wage rate (including the amount 

designated for fringe benefits, where appropriate), HUD or its designee 

shall refer the questions, including the views of all interested parties and 

the recommendation of HUD or its designee, to the Administrator for 
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determination.  The Administrator, or an authorized representative, will 

issue a determination within 30 days of receipt and so advise HUD or its 

designee or will notify HUD or its designee within the 30-day period that 

additional time is necessary. (Approved by the Office of Management and 

Budget under OMB Control Number 1215-0140.)----------------------------------- 

iv. The wage rate (including fringe benefits where appropriate) determined 

pursuant to subparagraphs (B)(1)(b) or (c) of this paragraph, shall be paid 

to all workers performing work in the classification under this contract from 

the first day on which work is performed in the classification.-------------------- 

v. Whenever the minimum wage rate prescribed in the contract for a class of 

laborer or mechanics includes a fringe benefit which is not expressed as an 

hourly rate, Consultant shall either pay the benefit as stated in the wage 

determination or shall pay another bona fide fringe benefit or an hourly 

cash equivalent thereof.-------------------------------------------------------------------- 

vi. If Consultant does not make payments to a trustee or other third person, 

Consultant may consider as part of the wages of any laborer or mechanic 

the amount of any costs reasonably anticipated in providing bona fide 

fringe benefits under a plan or program, Provided, That the Secretary of 

Labor has found, upon the written request of the Consultant, that the 

applicable standards of the Davis- Bacon Act have been met. The 

Secretary of Labor may require Consultant to set aside in a separate 
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account assets for the meeting of obligations under the plan or program. 

(Approved by the Office of Management and Budget under OMB Control 

Number 1215-0140.)------------------------------------------------------------------------ 

C. Withholding. HUD or its designee shall upon its own action or upon written 

request of an authorized representative of the Department of Labor withhold or 

cause to be withheld from Consultant under this contract or any other Federal 

contract with the same prime contractor, or any other Federally-assisted 

contract subject to Davis-Bacon prevailing wage requirements, which is held 

by the same prime contractor so much of the accrued payments or advances 

as may be considered necessary to pay laborers and mechanics, including 

apprentices, trainees and helpers, employed by Consultant or any 

subcontractor the full amount of wages required by the contract. In the event of 

failure to pay any laborer or mechanic, including any apprentice, trainee or 

helper, employed or working on the site of the work, all or part of the wages 

required by the contract, HUD or its designee may, after written notice to the 

Consultant, sponsor, applicant, or owner, take such action as may be 

necessary to cause the suspension of any further payment, advance, or 

guarantee of funds until such violations have ceased. HUD or its designee 

may, after written notice to Consultant, disburse such amounts withheld for 

and on account of Consultant or Subcontractor to the respective employees to 
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whom they are due. The Comptroller General shall make such disbursements 

in the case of direct Davis-Bacon Act contracts.----------------------------------------- 

D. Payrolls and basic records. Payrolls and basic records relating thereto shall be 

maintained by Consultant during the course of the work preserved for a period 

of three years thereafter for all laborers and mechanics working at the site of 

the work. Such records shall contain the name, address, and social security 

number of each such worker, his or her correct classification, hourly rates of 

wages paid (including rates of contributions or costs anticipated for bona fide 

fringe benefits or cash equivalents thereof of the types described in Section 

l(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, 

deductions made and actual wages paid. Whenever the Secretary of Labor 

has found under 29 CFR 5.5 (a)(1 )(iv) that the wages of any laborer or 

mechanic include the amount of any costs reasonably anticipated in providing 

benefits under a plan or program described in Section l(b)(2)(B) of the Davis- 

Bacon Act, Consultant shall maintain records which show that the commitment 

to provide such benefits is enforceable, that the plan or program is financially 

responsible, and that the plan or program has been communicated in writing to 

the laborers or mechanics affected, and records which show the costs 

anticipated or the actual cost incurred in providing such benefits. Consultants 

employing apprentices or trainees under approved programs shall maintain 

written evidence of the registration of apprenticeship programs and 
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certification of trainee programs, the registration of the apprentices and 

trainees, and the ratios and wage rates prescribed in the applicable programs. 

(Approved by the Office of Management and Budget under OMB Control 

Numbers 1215-0140 and 1215-0017.)------------------------------------------------------ 

i. (a) Consultant shall submit weekly for each week in which any contract 

work is performed a copy of all payrolls to HUD or its designee if the agency 

is a Party to the contract, but if the agency is not such a Party, Consultant 

will submit the payrolls to the applicant sponsor, or owner, as the case may 

be, for transmission to HUD or its designee. The payrolls submitted shall set 

out accurately and completely all of the information required to be 

maintained under 29 CFR 5.5(a)(3)(i) except that full social security 

numbers and home addresses shall not be included on weekly transmittals. 

Instead the payrolls shall only need to include an individually identifying 

number for each employee (e. g., the last four digits of the employee’s 

social security number). The required weekly payroll information may be 

submitted in any form desired. Optional Form WH-347 is available for this 

purpose from the Wage and Hour Division Website at 

http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The 

prime contractor is responsible for the submission of copies of payrolls by all 

subcontractors. Consultants and Subcontractors shall maintain the full 

social security number and current address of each covered worker, and 
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shall provide them upon request to HUD or its designee if the agency is a 

Party to the contract, but if the agency is not such a Party, Consultant will 

submit the payrolls to the applicant sponsor, or owner, as the case may be, 

for transmission to HUD or its designee, Consultant, or the Wage and Hour 

Division of the Department of Labor for purposes of an investigation or audit 

of compliance with prevailing wage requirements. It is not a violation of this 

subparagraph for a prime contractor to require a Subcontractor to provide 

addresses and social security numbers to the prime contractor for its own 

records, without weekly submission to HUD or its designee.  (Approved 

 by the Office of Management and Budget under OMB Control  

Number 1215-0149.)------------------------------------------------------------------------- 

ii. (b) Each payroll submitted shall be accompanied by a “Statement of 

Compliance,” signed by Consultant or Subcontractor or his or her agent who 

pays or supervises the payment of the persons employed under the contract 

and shall certify the following:-------------------------------------------------------------- 

(a) That the payroll for the payroll period contains the information required 

to be provided under 29 CFR 5.5(a)(3)(ii), the appropriate information 

is being maintained under 29 CFR 5.5(a)(3)(i), and that such 

information is correct and complete;----------------------------------------------- 

(b) That each laborer or mechanic (including each helper, apprentice, and 

trainee) employed on the contract during the payroll period has been 
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paid the full weekly wages earned, without rebate, either directly or 

indirectly, and that no deductions have been made either directly or 

indirectly from the full wages earned, other than permissible 

deductions as set forth in 29 CFR Part 3;---------------------------------------- 

(c) That each laborer or mechanic has been paid not less than the 

applicable wage rates and fringe benefits or cash equivalents for the 

classification of work performed, as specified in the applicable wage 

determination incorporated into the contract.----------------------------------- 

(d) The weekly submission of a properly executed certification set forth on 

the reverse side of Optional Form WH-347 shall satisfy the 

requirement for submission of the “Statement of Compliance” required 

by subparagraph A.3.(ii)(b).---------------------------------------------------------- 

(e) The falsification of any of the above certifications may subject 

Consultant or any Subcontractor to civil or criminal prosecution under 

Section 1001 of Title 18 and Section 231 of Title 31 of the United 

States Code.----------------------------------------------------------------------------- 

iii. Consultant or Subcontractor shall make the records required under 

subparagraph A.3.(i) available for inspection, copying, or transcription by 

authorized representatives of HUD or its designee or the Department of 

Labor, and shall permit such representatives to interview employees during 

working hours on the job. If Consultant or Subcontractor fails to submit the 
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required records or to make them available, HUD or its designee may, after 

written notice to the Consultant, sponsor, applicant or owner, take such 

action as may be necessary to cause the suspension of any further 

payment, advance, or guarantee of funds. Furthermore, failure to submit the 

required records upon request or to make such records available may be 

grounds for debarment action pursuant to 29 CFR 5.12.--------------------------- 

E. Apprentices and Trainees. -------------------------------------------------------------------- 

i. Apprentices. Apprentices will be permitted to work at less than the 

predetermined rate for the work they performed when they are employed 

pursuant to and individually registered in a bona fide apprenticeship 

program registered with the U.S. Department of Labor, Employment and 

Training Administration, Office of Apprenticeship Training, Employer and 

Labor Services, or with a State Apprenticeship Agency recognized by the 

Office, or if a person is employed in his or her first 90 days of probationary 

employment as an apprentice in such an apprenticeship program, who is 

not individually registered in the program, but who has been certified by the 

Office of Apprenticeship Training, Employer and Labor Services or a State 

Apprenticeship Agency (where appropriate) to be eligible for probationary 

employment as an apprentice. The allowable ratio of apprentices to 

journeymen on the job site in any craft classification shall not be greater 

than the ratio permitted to contractors to the entire work force under the 
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registered program. Any worker listed on a payroll at an apprentice wage 

rate, who is not registered or otherwise employed as stated above, shall be 

paid not less than the applicable wage rate on the wage determination for 

the classification of work actually performed. In addition, any apprentice 

performing work on the job site in excess of the ratio permitted under the 

registered program shall be paid not less than the applicable wage rate on 

the wage determination for the work actually performed. Where a contractor 

is performing construction on a project in a locality other than that in which 

its program is registered, the ratios and wage rates (expressed in 

percentages of the journeyman’s hourly rate) specified in the Consultant’s or 

Subcontractor’s registered program shall be observed. Every apprentice 

must be paid at not less than the rate specified in the registered program for 

the apprentice’s level of progress, expressed as a percentage of the 

journeymen hourly rate specified in the applicable wage determination. 

Apprentices shall be paid fringe benefits in accordance with the provisions 

of the apprenticeship program. If the apprenticeship program does not 

specify fringe benefits, apprentices must be paid the full amount of fringe 

benefits listed on the wage determination for the applicable classification. If 

the Administrator determines that a different practice prevails for the 

applicable apprentice classification, fringes shall be paid in accordance with 

that determination. In the event the Office of Apprenticeship Training, 
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Employer and Labor Services, or a State Apprenticeship Agency recognized 

by the Office, withdraws approval of an apprenticeship program, Consultant 

will no longer be permitted to utilize apprentices at less than the applicable 

predetermined rate for the work performed until an acceptable program is 

approved.--------------------------------------------------------------------------------------- 

ii. Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted 

to work at less than the predetermined rate for the work performed unless 

they are employed pursuant to and individually registered in a program 

which has received prior approval, evidenced by formal certification by the 

U.S. Department of Labor, Employment and Training Administration. The 

ratio of trainees to journeymen on the job site shall not be greater than 

permitted under the plan approved by the Employment and Training 

Administration. Every trainee must be paid at not less than the rate specified 

in the approved program for the trainee’s level of progress, expressed as a 

percentage of the journeyman hourly rate specified in the applicable wage 

determination. Trainees shall be paid fringe benefits in accordance with the 

provisions of the trainee program. If the trainee program does not mention 

fringe benefits, trainees shall be paid the full amount of fringe benefits listed 

on the wage determination unless the Administrator of the Wage and Hour 

Division determines that there is an apprenticeship program associated with 

the corresponding journeyman wage rate on the wage determination which 
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provides for less than full fringe benefits for apprentices. Any employee 

listed on the payroll at a trainee rate who is not registered and participating 

in a training plan approved by the Employment and Training Administration 

shall be paid not less than the applicable wage rate on the wage 

determination for the work actually performed. In addition, any trainee 

performing work on the job site in excess of the ratio permitted under the 

registered program shall be paid not less than the applicable wage rate on 

the wage determination for the work actually performed. In the event the 

Employment and Training Administration withdraws approval of a training 

program, Consultant will no longer be permitted to utilize trainees at less 

than the applicable predetermined rate for the work performed until an 

acceptable program is approved.--------------------------------------------------------- 

iii. Equal employment opportunity. The utilization of apprentices, trainees and 

journeymen under 29 CFR Part 5 shall be in conformity with the equal 

employment opportunity requirements of Executive Order 11246, as 

amended, and 29 CFR Part 30. ---------------------------------------------------------- 

F. Compliance with Copeland Act requirements. Consultant shall comply with the 

requirements of 29 CFR Part 3 which are incorporated by reference in this 

Contract.-------------------------------------------------------------------------------------------- 

G. Subcontracts. Consultant or Subcontractor will insert in any subcontracts the 

clauses contained in subparagraphs 1 through 11 in this paragraph A and 
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such other clauses as HUD or its designee may by appropriate instructions 

require, and a copy of the applicable prevailing wage decision, and also a 

clause requiring the Subcontractors to include these clauses in any lower tier 

subcontracts. The prime contractor shall be responsible for the compliance by 

any Subcontractor or lower tier Subcontractor with all the contract clauses in 

this paragraph.------------------------------------------------------------------------------------ 

H. Contract termination; debarment. A breach of the contract clauses in  

29 CFR 5.5 may be grounds for termination of the contract and for debarment 

as a contractor and a Subcontractor as provided in 29 CFR 5.12.------------------ 

I. Compliance with Davis-Bacon and Related Act Requirements. All rulings and 

interpretations of the Davis-Bacon and Related Acts contained in 29 CFR 

Parts 1, 3, and 5 are herein incorporated by reference in this Contract.----------- 

J. Disputes concerning labor standards. Disputes arising out of the labor 

standards provisions of this contract shall not be subject to the general 

disputes clause of this contract. Such disputes shall be resolved in accordance 

with the procedures of the Department of Labor set forth in 29 CFR Parts 5, 6, 

and 7. Disputes within the meaning of this clause include disputes between 

Consultant (or any of its Subcontractors) and HUD or its designee, the U.S. 

Department of Labor, or the employees or their representatives.-------------------- 

K. Certification of Eligibility. ----------------------------------------------------------------------- 
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i. By entering into this Contract, Consultant certifies that neither it (nor he or 

she) nor any Person or firm who has an interest in the Consultant’s firm is a 

Person or firm ineligible to be awarded Government contracts by virtue of 

Section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded 

HUD contracts or participate in HUD programs pursuant to 24 CFR Part 24.- 

ii. No part of this contract shall be subcontracted to any person or firm 

ineligible for award of a Government contract by virtue of Section 3(a) of the 

Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or 

participate in HUD programs pursuant to 24 CFR Part 24.------------------------- 

iii. The penalty for making false statements is prescribed in the U.S. Criminal 

Code, 18 U.S.C. 1001. Additionally, U.S. Criminal Code, Section 1 01 0, 

Title 18, U.S.C., “Federal Housing Administration transactions”, provides in 

part: “Whoever, for the purpose of . . . influencing in any way the action of 

such Administration.makes, utters or publishes any statement knowing the 

same to be false.shall be fined not more than $5,000 or imprisoned not 

more than two years, or both.”------------------------------------------------------------- 

L. Complaints, Proceedings, or Testimony by Employees. No laborer or 

mechanic to whom the wage, salary, or other labor standards provisions of this 

Contract are applicable shall be discharged or in any other manner 

discriminated against by Consultant or any Subcontractor because such 

employee has filed any complaint or instituted or caused to be instituted any 
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proceeding or has testified or is about to testify in any proceeding under or 

relating to the labor standards applicable under this Contract to his employer.-- 

M. Health and Safety. The provisions of this paragraph are applicable where the 

amount of the prime contract exceeds $100,000:---------------------------------------- 

i. No laborer or mechanic shall be required to work in surroundings or under 

working conditions which are unsanitary, hazardous, or dangerous to his 

health and safety as determined under construction safety and health 

standards promulgated by the Secretary of Labor by regulation.---------------- 

ii. Consultant shall comply with all regulations issued by the Secretary of 

Labor pursuant to Title 29 Part 1926 and failure to comply may result in 

imposition of sanctions pursuant to the Contract Work Hours and Safety 

Standards Act, (Public Law 91-54, 83 Stat 96). 40 USC 3701 et seq.--------- 

iii. Consultant shall include the provisions of this paragraph in every 

subcontract so that such provisions will be binding on each Subcontractor. 

Consultant shall take such action with respect to any Subcontractor as the 

Secretary of Housing and Urban Development or the Secretary of Labor 

shall direct as a means of enforcing such provisions.------------------------------ 

Article 30.  Dispute Resolution  
 
Executive Negotiation:  Any unresolved disputes shall be referred to the Contracting 

Officer, Project Manager or designee by PREPA and Consultant for resolution.  During 

the first thirty (30) days following the delivery of a notice of dispute (and during any 
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extension agreed to by the Parties in writing, the “Negotiation Period”) the Parties shall 

attempt in good faith to resolve the dispute through negotiations.  If such negotiations 

result in an agreement in principle to settle the dispute, they shall cause a written 

settlement agreement to be prepared, signed and dated (an “Executive Settlement”), 

and the dispute shall be deemed settled, and not subject to further dispute resolution.  If 

a dispute is not resolved through the Executive negotiation, the Parties agree to resolve 

the dispute according to the jurisdiction established in the Choice of Law and Venue 

Article of the Contract.--------------------------------------------------------------------------------------- 

Article 31.  Entire Contract 
 
The terms and conditions contained herein constitute the entire agreement between 

PREPA and Consultant with respect to the subject matter of this Contract, and 

supersede all communications, negotiations, and agreements of the Parties, whether 

written or oral, other than these, made prior to the signing of this Contract.------------------ 

IN WITNESS THEREOF, the Parties hereto sign this Contract in San Juan, Puerto Rico 

this _____ day of ______________, 2020. ------------------------------------------------------------ 

Puerto Rico Electric Power Authority  HGE, P.S.C. 

 
_____________________________  ___________________________ 
José F. Ortiz Vázquez    Alan Heinsen 
Chief Executive Officer                               President 
Tax ID: 660-43-3747    Tax ID:  660-83-1355 
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