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GOVERNMENT OF PUERTO RICO  

PUBLIC SERVICE REGULATORY BOARD 

PUERTO RICO ENERGY BUREAU 
 
 

IN RE:  PETITION FOR LEAVE TO 
CREATE THREE (3) PREPA 
SUBSIDIARIES (PREPA GENCO, LLC, 
PREPA HYDROCO, LLC AND PREPA 
PROPERTYCO, LLC) AND FOR 
APPROVAL OF THE PUERTO RICO 
PREPA – GENCO - HYDROCO 
OPERATING AGREEMENT 
 

 

 

CASE NO.: NEPR-____-2022-______ 
 
SUBJECT: Petition for Approval of PREPA 
Subsidiaries and the PGHOA 

 

PETITION FOR LEAVE TO CREATE SUBSIDIARIES AND FOR APPROVAL OF THE 

PUERTO RICO PREPA – GENCO - HYDROCO OPERATING AGREEMENT 

 

TO THE HONORABLE ENERGY BUREAU:  

COMES NOW the Puerto Rico Electric Power Authority (PREPA), through its counsel 

of record, respectfully submits and requests as follows:  

I. INTRODUCTION  

PREPA is a public corporation and an instrumentality of the Government of Puerto Rico 

created by Act No. 83 of May 2, 1941.1 PREPA was established to provide reliable electric energy 

service to contribute to a more sustainable future for the people of Puerto Rico, maximizing 

benefits and minimizing social, environmental, and economic impacts. Since then, the PREPA has 

been tasked with providing affordable, fair, reasonable, and nondiscriminatory costs that 

contribute to its consumers' general welfare.  

 Numerous events have recently struck Puerto Rico in such a manner that its economy, 

population, and infrastructure have been significantly affected. Undoubtedly, a few changed the 

course of the island’s history. In 2015, the Government of Puerto Rico (“Government”) announced 

 
1 Puerto Rico Electric Power Authority Act, Act No. 83 of May 12, 1941, as amended (“Act-83-1941”) (22 LPRA 
§191-218).  
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that Puerto Rico was facing insurmountable debt, described as “unpayable,” which exceeded $70 

billion and prompted it to call on the Federal Government for aid. In response, and per the powers 

granted by the U.S. Constitution, in 2016, U.S. Congress enacted the Puerto Rico Oversight, 

Management, and Economic Stability Act (PROMESA)2, which in turn, created the Financial 

Oversight and Management Board for Puerto Rico (“Oversight Board” or FOMB). PROMESA 

conferred the Government and stakeholders with viable mechanisms to restructure the debt. Also, 

the Government identified a need to transform Puerto Rico’s energy sector, for which PREPA was 

obliged to face and address its over-a-decade-long financial and operational challenges head-on. 

On September 30, 2016, the FOMB designated PREPA as a “covered territorial instrumentality,” 

as per section 101(d) of PROMESA. 48 USCA § 2121. Then, on June 29, 2017, the Oversight Board 

issued a restructuring certificate per sections 104(j) and 206 of PROMESA. Soon after, on July 2, 

2017, the Oversight Board submitted a voluntary petition to adjust PREPA’s debts PREPA per 

section 304(a) of PROMESA (Id. at § 2164.) and initiated a financial restructuring case3 in 

accordance with Title III. Id. at §§ 2161-2178. The Title III case is pending before the United States 

District Court for the District of Puerto Rico.  

However, in September 2017, the entire reorganization had to be set aside. All efforts focused 

on addressing the impact of hurricanes Irma and María, which caused unparalleled devastation to 

Puerto Rico. For the first time in history, an entire jurisdiction of the United States of America was 

left without power upon the ravaging devastation brought on by Hurricane María’s landfall, which 

held the island hostage with its intense winds and rain, which ultimately gravely damaged 

PREPA’s already outdated and debilitated electric power system. Inarguably, along with its 

 
2 Pub. L. 114–187, title VII, § 701, June 30, 2016, 130 Stat. 610 (48 USC §§ 2101-2241). 
3 In re Fin. Oversight & Mgmt. Bd. for Puerto Rico, No. 17- 04780-LTS (DPR). 
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passing, Hurricane María drastically altered the course of the Island’s future. Such impact weighed 

heavily upon Puerto Rico’s already burdened economy.  

Aside from these trailblazing events that served as a prelude to PREPA’s transformation, 

Puerto Rico’s legislature determined that to achieve a comprehensive transformation of Puerto 

Rico’s energy sector and aid PREPA in overcoming its financial and operational challenges, a 

change in the instrumentality’s historical roles and responsibilities was warranted. Consequently, 

the reassignment of such through multiple entities was imperative. In June 2018, the Puerto Rico 

Electric Power System Transformation Act (“Act 120-2018”)4 was created to authorize and pave 

the legal framework required for the sale, disposition, or transfer of PREPA’s assets, operations, 

functions, and services. Act 120-2018 also provides for the applicability of Act No. 29-2009, 

known as the Public-Private Partnership Act, to the Authority5 to carry out the transactions that 

Act 120-2018 authorized. Additionally, in 2019, through the Puerto Rico Energy Public Policy 

Act (“Act 17-2019”),6 the Legislature of Puerto Rico declared that Puerto Rico’s power system is 

essential to achieve the competitiveness and economic development of Puerto Rico and thus 

ordered its transformation and restructuring. Thus, Act 17-2019 provides for a concerted transition 

from the current vertically integrated PREPA structure to one in which the roles and 

responsibilities that have historically been concentrated within PREPA be reallocated across 

multiple entities.  

The Oversight Board enabled a second vehicle to complete PREPA’s transformation. Under 

PROMESA, the responsibilities of the Oversight Board encompass the process for the submission, 

 
4 Puerto Rico Electric Power System Transformation Act, Act. No. 120 of June 21, 2018, (22 LPRA §§ 111-1125), as 
amended. 
5 Public-Private Partnership Authority Act, Act No. 29 of June 8, 2009, as amended (“Act 29-2009”).  
6 Puerto Rico Energy Public Policy Act, Act. No. 17 of April 11, 2019, 22 L.P.R.A. §§ 1141-1141f, as amended (“Act 
17-2019”). 
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approval, and certification of fiscal plans and budgets for Puerto Rico and its instrumentalities, 

including PREPA. In accordance with those vested powers, the Oversight Board has certified 

multiple fiscal plans for PREPA; the first was approved on April 28, 2017,7 and the most recent 

and operative was certified on June 28, 2022.8  

To what is relevant to this Petition, on June 27, 2019, the Oversight Board certified the 2019 

Fiscal Plan for PREPA. The 2019 Fiscal Plan includes reorganizing PREPA and requires 

disarticulating its vertically integrated operations into GenCo and GridCo. GenCo, a wholly owned 

subsidiary of PREPA, would hold the generation assets and carry out the responsibilities of 

producing electricity to be exported to the transmission system, which in turn, together with the 

distribution system, would be transformed into a second subsidiary identified as GridCo.  

Following the legislative mandate and the Oversight Board’s policy of disintegrating PREPA’s 

roles, the Puerto Rico Public-Private Partnerships Authority (P3A) issues a request for proposals 

(RFP) to identify one or more proponents to transfer responsibilities for the operation and 

maintenance of PREPA’s transmission and distribution system (“T&D”) to a private operator. 

LUMA Energy, LLC was selected as the operator. On June 22, 2020, PREPA, P3A, LUMA 

Energy, LLC, and LUMA Energy ServCo., LLC9 entered into the Puerto Rico Transmission and 

Distribution System Operation and Maintenance Agreement and the Puerto Rico Transmission 

 
7 Puerto Rico Electric Power Authority Fiscal Plan, as certified by the Financial Oversight and Management Board 
for Puerto Rico on June 28, 2022, available at 
https://drive.google.com/file/d/13lij1bNoa7lRUANLtuHS67scYa7cj4ZN/view (Last visited on September 14, 2022). 
8 The 2022 Certified Fiscal Plan for the Puerto Rico Electric Power Authority, as certified by the Financial Oversight 
and Management Board for Puerto Rico on June 28, 2022, available at 
https://drive.google.com/file/d/1f6VCpY8sWmshvshWLNlJn52LFAvLABgk/view (Last visited on September 14, 
2022). 
9 LUMA Energy LLC and LUMA Energy Servco, LLC, hereinafter referred to as “LUMA” or “T&D Operator,” and 
PREPA, P3A and LUMA together are referred to as the “Parties.” 



5 
 

and Distribution System Supplemental Terms Agreement (the “T&D OMA”),10 a contract by which 

PREPA assigned LUMA the responsibility to operate and maintain11 PREPA’s T&D System12 and 

delegated on P3A the responsibility of administering and overseeing compliance with its terms 

and conditions. In the OMA, the Parties agreed to reorganize PREPA into two subsidiaries, GenCo 

and Gridco. 

The OMA provided that the Parties were to complete a series of tasks and documentation 

before the Service Commencement Date (SCD)13. Amongst these tasks was the approval of the 

corresponding Government entities of a final plan for the unbundling of PREPA into GenCo and 

GridCo and the approval of a power and purchase operating agreement between GridCo and 

GenCo. T&D OMA at sec. 4.5(q). Although the Parties were diligent in their efforts since the 

effective date of the OMA, the completion of such documents was not achieved before the date 

that the Parties had agreed to set as the conditions precedent to the SCD, which was June 1st, 

2021.14 In response, on June 1, 2021, the Parties executed the Limited Waiver, by which they 

expressly manifested that the Parties had accepted that the lack of such documentation did not 

hinder LUMA from delivering the services according to the OMA and that the Parties would move 

forward with June 1, 2021, as the ISCD (ISCD). In this regard, LUMA would be able to commence 

implementing its emergency response plan for the T&D System in preparation for the 2021 

 
10 Available for review at https://www.p3.pr.gov/wp-content/uploads/2020/06/executed-consolidated-om-agreement-
td.pdf (Last visited on September 14, 2022). 
11 Additional details on the roles and responsibilities of LUMA are listed in Annex I of the T&D OMA. 
12 T&D System is PREPA’s transmission and distribution system, and related facilities, equipment and other assets 
related to the transmission and distribution system in which PREPA has an ownership or leasehold interest. See T&M 
OMA at p. 1, [¶ 2]. 
13 The SCD is defined in section 4.7(b) of the OMA as the date on which a handover to LUMA of the O&M Services 
occurs, which shall be (i) the first (1st) Business Day of a calendar month that is at least three (3) Business Days 
following the date on which Administrator delivers a certificate to Operator confirming that all Service 
Commencement Date Conditions have been met or (ii) such other date as the Parties may agree. The satisfaction or 
waiver of all the Service Commencement Date Conditions is required for the achievement of the Service 
Commencement Date.  
14 The SCD conditions are defined in section 4.5 of the T&D OMA. 
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Atlantic hurricane season. Among the conditions waived was the completion of a final plan for 

reorganizing PREPA into GenCo and GridCo and the completion and approval of the power and 

purchase operating agreement between GridCo and GenCo. See Limited Waiver at p. 2, sec. 1(d). 

The Parties agreed to work actively to assure that the conditions required before the SCD would 

be satisfied.  

This Petition is in furtherance of the agreements reached by the Parties in the Limited Waiver 

and also, in compliance with the T&D OMA provisions, to ask the Puerto Rico Energy Bureau of 

the Public Service Regulatory Board (“Energy Bureau”) to grant leave to PREPA to create three 

(3) subsidiaries and also, to request that Energy Bureau approve the Puerto Rico PREPA-Genco-

Hydroco Operating Agreement, which, per an agreement by the Parties, will be executed in place 

of the GridCo-Genco PPOA. 

II. APPLICABLE LAW AND POLICIES  

A. The Puerto Rico Electric Power System Transformation Act 

 On June 20, 2018, the Puerto Rico Electric Power System Transformation Act was enacted. 

With its approval, Puerto Rico established the legal authority and mechanisms to enable the sale, 

disposition and/or transfer of the T&D System and generation assets, operations, functions and 

services through public-private partnerships.  

Section 4 of Act 120-2018 established the applicability of Act No. 29-2009, which regulates 

the establishment of public-private partnerships in Puerto Rico, to PREPA transactions to take 

advantage of its strict transparency and flexibility processes as a basis for conducting negotiations 

that would lead to a financially feasible electric power system focused on the welfare of consumers. 

Act 29-2009 modified the existing regulatory structure and established a working group to design 
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a new regulatory framework and energy public policy for a private sector-based energy system.  

Section 5 of Act 120-2018 set P3A as the sole Government entity to be responsible for: 

(1) implementing the public policy on PREPA Transactions conducted in 
accordance with this Act;  

(2) determining the Functions, Services, or Facilities for which such 
Partnerships shall be established, subject to the priorities, objectives, and 
principles established in the energy policy and the regulatory framework to 
be developed pursuant to Section 9 of this Act; and  

(3) determining which PREPA Assets related to electric power generation 
shall be sold or transferred through Sales Contracts. If the Authority [P3A] 
determines that a Partnership shall not be established for a Function, 
Service, Facility, or other PREPA Asset, said PREPA may develop 
Function, Service, Facility, or PREPA Asset as provided by Act No. 83 or 
any other applicable law and it shall not be considered a PREPA 
Transaction.  

According to Act 120-2018, a PREPA Transaction is defined as “any and all transactions 

pursuant to which PREPA or the Government of Puerto Rico enters into one or more Partnerships 

with respect to any function, service or facility of PREPA or a Sale Agreement of the assets of 

PREPA related to energy generation that is carried out pursuant to the provisions of Act 29-2009.”  

B. The Puerto Rico Energy Public Policy Act 

On April 11, 2019, the Governor signed the Puerto Rico Energy Public Policy Act to establish, 

among other things, the regulatory framework for Puerto Rico’s energy sector and the Authority’s 

transformation. Considering the importance of Puerto Rico’s power system in the economic 

development of the island and its competitiveness in capital markets, it establishes a regulatory 

framework to attract private investment and ensure independent, professional oversight of the 

energy market participants. As a spearhead, it ordered the transformation and restructuring of the 

Authority. Moreover, Act 17-2019 specifically prohibits PREPA from continuing to operate as a 

vertical monopoly, mandating the unbundling of the T&D System and generation operations into 

separate and distinct entities. 
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Section 1.8. of Act 17-2019 also directs PREPA to:  

(i) execute one or various partnership contracts, through which it shall 
transfer the transmission and distribution functions, the sale of electric 
power, the operation of the Energy Control Center, and all those activities 
related to such functions and  

(ii) to transfer the operating, administrative, and/or maintenance functions 
in connection with PREPA’s legacy power generation assets. 

Act 17-2019 at sec. 1.8.   

Consistent with such an energy policy, after P3A conducted an RFP process to select one or 

more private operators for the T&D System, on June 22, 2020, PREPA, P3A and LUMA signed 

the T&D OMA by which PREPA transferred day-to-day roles and responsibilities over the 

operation of the T&D system to LUMA and the administrative function of overseeing compliance 

with the T&D OMA to P3A. On June 1, 2021, the transition to LUMA of the responsibility for the 

management, operation, maintenance, repairs, restoration, and replacement of the T&D System 

took place.  

Under the T&D OMA, PREPA must create GridCo, a subsidiary that will hold the assets and 

responsibilities of the T&D System and GenCo, a subsidiary that will hold the thermal generation 

plants and fuel contracts and the assets and personnel related to it (“Legacy Thermal Generation 

Assets”). 

C. Certified Fiscal Plans 

Since the enactment of PROMESA, PREPA has been subject to the supervision of the 

Oversight Board. The Oversight Board generates certified fiscal plans for PREPA to serve as a 

roadmap of the estimated revenues and expenses and to outline the strategy for the utility to 

complete the operational and financial reorganization of the PREPA and the successful completion 

of the transformation of Puerto Rico’s energy sector.  
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On June 29, 2020, the Oversight Board certified PREPA’s 2020 Fiscal Plan (“2020 Fiscal 

Plan”). The 2020 Fiscal Plan required PREPA’s vertically integrated operations to be 

“disaggregated into Generation and T&D utility functions – GenCo and GridCo, respectively.” 

2020 Fiscal Plan at p. 53.  The 2020 Fiscal Plan also provided that the transformation of the energy 

sector required, among other things: (i) the improvement of existing PREPA operations and 

transfer of responsibilities for the operation and maintenance of its T&D System to a qualified, 

professional, and experienced private operator; and (ii) improvement of PREPA generation 

operations and transfer of the responsibilities for the operation and maintenance of PREPA’s 

existing generation assets to one or more qualified, professional, and experienced private 

operators. Id. at p. 27. This is consistent with the intent of Act 120-2018 and Act 17-2019. 

Additionally, on May 27, 2021, the Oversight Board certified PREPA’s 2021 Fiscal Plan 

(“2021 Fiscal Plan”). The 2021 Fiscal Plan provides and emphasizes that PREPA must modify its 

roles and responsibilities and reallocate these through multiple entities to transform Puerto Rico’s 

energy system truly. 2021 Fiscal Plan at p. 45. The 2021 Fiscal Plan further establishes that PREPA 

must complete its operational and financial reorganization by distributing its responsibilities and 

assets in different subsidiaries. Id. at p. 111. 

On June 28, 2022, the Oversight Board certified PREPA’s 2022 Fiscal Plan (the “2022 Fiscal 

Plan”). The 2022 PREPA Fiscal Plan is the most current and operative fiscal plan. It reiterates that 

as required by Act 17-2019 and as outlined in PREPA’s 2020 and 2021 fiscal plans, PREPA’s 

transformation must proceed with the unbundling of the electric system from a vertically integrated 

monopoly structure into one in which roles and responsibilities are reallocated across multiple 

entities and are operated by different parties. Per the 2022 Fiscal Plan, the focus in the coming 

months shall be to; (i) create PREPA GenCo, PREPA GridCo, PREPA HydroCo, and PREPA 
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PropertyCo; and (ii) assign separate PREPA's assets, roles, and responsibilities to each of the 

subsidiaries. 2021 Fiscal Plan at p .46, ¶ 1. 

Lastly, the 2022 Fiscal Plan expresses that PREPA’s existing day-to-day roles and 

responsibilities will be limited to those strictly necessary to ensure compliance with federally 

funded capital investment requirements, short- and long-term financing, financial disclosure, and 

auditing requirements, recordkeeping, and other obligations established by federal and 

Commonwealth laws. 

D. The Puerto Rico Energy Bureau 

The Energy Bureau was established in 2014, according to Act 57-2014, known as the Puerto 

Rico Energy Transformation and RELIEF Act15, as an independent and specialized regulatory body 

to promote and enable transparent implementation of the energy transformation. The Energy 

Bureau was created with broad powers to regulate the energy sector. Section 6.3 establishes the 

powers and duties of the Energy Bureau, which, among others, include overseeing and ensuring 

the execution and implementation of the public policy on the electric power service in Puerto Rico. 

Thus, the Energy Bureau has a significant role in transforming PREPA. 

Also, section 5(u) of Act 83-1941 expressly asserts that PREPA must obtain prior approval of 

the Energy Bureau to create, whether in Puerto Rico or a different jurisdiction, or contract with 

companies, partnerships, or subsidiary corporations, whether for profit or nonprofit, affiliated or 

associated, to, among others:   

separate or divide into one or more subsidiaries the [PREPA]’s generation, 
transmission, and distribution functions and (ii) participate in Private-Public 
Partnerships [(hereinafter “P3A”)] in accordance with Act No. 29-2009, as 
amended, and Act No. 120-2018, as amended.  

 
 

15 Puerto Rico Energy Transformation and RELIEF Act, Act No. 57 of May 27, 2014, as amended (“Act 57-2014”).  
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Act 83-1941 at sec. 5(u)(i).  
 

Therefore, PREPA, in compliance with the applicable laws, hereby requests the Energy Bureau 

to grant leave to create three (3) new subsidiaries. It is further requested that the Energy Bureau 

reviews and approve the PGHOA, which was approved by the Parties instead of T&D OMA’s 

GridCo-GenCo PPOA, and which will rule some of the relationships between PREPA, new 

subsidiaries and private operators of these subsidiaries or assets and operations that will remain 

under PREPA’s name, ownership, or responsibility.  

III. PREPA REORGANIZATION 

PREPA’s Enabling Act16 established PREPA as a government instrumentality subject to its 

governing board’s control. Act 83-1941 states explicitly that the powers of the Authority shall be 

exercised, and its general policy and strategic management shall be determined by its Governing 

Board.  

Following the mandate of Act 120-2018 and Act 17-2019 and several fiscal plans approved by 

the Oversight Board, P3A opened a competitive procurement process to award an operation and 

maintenance agreement of PREPA’s T&D System to one or more private operators. After 

completing the competitive process, the T&D OMA was awarded to LUMA. One of the covenants 

that the Parties entered when the T&D OMA was signed was to complete the reorganization of 

PREPA into GenCo and GridCo and the effectiveness of the GridCo-GenCo PPOA. T&D OMA 

at Sec. 4.5(q).  These two (2) events were part of a series of documentation and tasks that had to 

be completed before SCD. Although the Parties were diligent in their efforts since the effective 

 
16 Act 83-1941.  
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date of the OMA, the completion of such documents was not achieved before the date that the 

Parties had agreed to set as the SCD, which was June 1st, 2021.  

In response, on June 1, 2021, the Parties executed the Limited Waiver, by which they expressly 

manifested that the Parties had accepted that the lack of such documentation did not hinder LUMA 

from delivering the services according to the OMA and that the Parties would move forward with 

June 1, 2021, as the ISCD, rather than SCD. In this regard, LUMA would be able to commence 

implementing its emergency response plan for the T&D System in preparation for the 2021 

Atlantic hurricane season. Among the conditions waived was the completion of a final plan for 

reorganizing PREPA into GenCo and GridCo and the completion and approval of the GridCo-

GenCo PPOA. Limited Waiver at p. 2, Sec. 1(d). The Parties further agreed to work actively to 

assure that the conditions required before the SCD would be satisfied.  

Therefore, in compliance with the agreements outlined in Act 17-2019, PREPA’s fiscal plans, 

the T&D OMA and the Limited Waiver, the Parties continued working diligently to complete the 

PREPA Reorganization.  

A. Creation of three (3) new subsidiaries 

In compliance with the mandates outlined in Act 17-2019, and the agreements outlined in the 

T&D OMA, PREPA has completed the initial process to create three (3) new subsidiaries: PREPA 

GenCo, LLC, PREPA HydroCo, LLC and PREPA PropertyCo, LLC. Each subsidiary is further 

described below.  

i. PREPA GenCo, LLC 

On December 15, 2021, by its vested powers under Act 83-1941, as reflected in Resolution 

4939 Approval for the Creation of the PREPA GenCo, LLC subsidiary (“Resolution 4939”), the 
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PREPA Governing Board approved the legal documents to formalize the organization of PREPA 

GenCo, LLC (“GenCo”). Exhibit A.  

Draft copies of the PREPA GenCo, LLC Limited Liability Company Agreement and Single 

Member Declaration (“GenCo Agreement”), with the relevant annexes, including the Capital 

Contribution Agreement, are included in this petition for the evaluation and approval of the Energy 

Bureau. Exhibit B. GenCo is proposed as the legal entity that will own and operate (or delegate 

the operation of) the PREPA’s Legacy Thermal Generation Assets. PREPA will contribute specific 

capital to GenCo, including, among others, the thermal generation assets, employees, vehicles, 

software, and contracts. Any assets used in connection with the T&D System and the Legacy 

Thermal Generation Assets shall remain under PREPA and will not be transferred to GenCo unless 

PREPA and GenCo determine after its creation that any such assets shall be transferred through a 

written instrument executed by PREPA and GenCo.  

GenCo shall have a Board of Managers managing its affairs, property, and business. The 

GenCo Board of Managers shall have members of the PREPA Governing Board as members. The 

Chairman and Vice Chairman of the GenCo Board of Managers will be the Chairman and Vice 

Chairman of the PREPA Governing Board. Also, the Executive Director and the Sub-Director of 

Operations of PREPA shall be the Executive Director and Sub-Director of Operations of GenCo, 

respectively- unless otherwise determined by the GenCo Board of Managers.  

Also, Resolution 4939 authorizes PREPA’s Executive Director to execute and submit, 

whenever necessary, documentation in furtherance of the corresponding approval and creation of 

the GenCo Agreement and annexes, including, but not limited to, public deeds of transfer to reflect 

the transfer of GenCo of the real properties per the capital contribution agreement and any other 

real property pertaining to the GenCo assets and to enforce such agreements once approved by the 
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corresponding governmental agencies, including but not limited to the Energy Bureau and the 

Oversight Board.  

ii. PREPA HydroCo, LLC 

On December 15, 2021, by its vested powers under Act 83-1941, as reflected in Resolution 

4940 Approval for the Creation of the PREPA HydroCo, LLC Subsidiary (“Resolution 4940”), the 

PREPA Governing Board approved the legal documents to formalize the organization of PREPA 

HydroCo, LLC (“HydroCo”). Exhibit C.  

Draft copies of the PREPA HydroCo, LLC Limited Liability Company Agreement and Single 

Member Declaration (“HydroCo Agreement”), with the relevant annexes, including the Capital 

Contribution Agreement, are included in this petition for the evaluation and approval of the Energy 

Bureau. Exhibit D. HydroCo is proposed as the legal entity that will own and operate (or delegate 

the operation of) hydroelectric and irrigation assets, employees, vehicles, software, and contracts 

and assets related to it (“Hydropower Assets”). PREPA will contribute specific capital to HydroCo, 

including the Hydropower Assets. Any assets used in connection with the T&D System and the 

Hydropower Assets shall remain under PREPA and will not be transferred to HydroCo unless 

PREPA and HydroCo determine after its creation that any such assets shall be transferred through 

a written instrument executed by PREPA and HydroCo.  

HydroCo shall have a Board of Managers managing its affairs, property, and business. The 

HydroCo Board of Managers shall have the members of the PREPA Governing Board as members. 

The Chairman and Vice Chairman of the HydroCo Board of Managers will be the Chairman and 

Vice Chairman of the PREPA Governing Board. Also, the Executive Director and the Sub-Director 

of Operations of PREPA shall be the Executive Director and Sub-Director of Operations of 

HydroCo, respectively, unless otherwise determined by the HydroCo Board of Managers.  
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Resolution 4940 also authorizes PREPA’s Executive Director to execute and submit, whenever 

necessary, documentation in furtherance of the corresponding approval and creation of the 

HydroCo Agreement and annexes, Including, but not limited to, public deeds of transfer as 

required to reflect the transfer of HydroCo of the real properties per the capital contribution 

agreement and any other real property pertaining to the HydroCo assets and to enforce such 

agreements once approved by the corresponding governmental agencies, including but not limited 

to the Energy Bureau and the Oversight Board. 

iii. PREPA PropertyCo, LLC 

On December 15, 2021, under its vested powers under Act 83-1941, as reflected in Resolution 

4941 Approval for the Creation of the PREPA PropertyCo, LLC Subsidiary (“Resolution 4941”), 

the PREPA Governing Board approved the legal documents to formalize the organization of 

PREPA PropertyCo, LLC. Exhibit E.  

Draft copies of the PREPA PropertyCo, LLC Limited Liability Company Agreement and Single 

Member Declaration (“PropertyCo Agreement”), with the relevant annexes, including the capital 

contribution agreement, are included in this petition for the evaluation and approval of the Energy 

Bureau. Exhibit F. The draft PropertyCo Agreement and Capital Contribution Agreement state that 

PropertyCo is the legal entity that will own and operate (or delegate the operation of) the PREPA 

assets not related to the T&D System, the Legacy Thermal Generation Assets or the Hydropower 

Assets. The sole member of PropertyCo will be PREPA. PREPA will contribute certain capital 

to PropertyCo, including, among others, assets not related to T&D System, the Legacy Thermal 

Generation Assets or the Hydropower Assets.  

PropertyCo shall have a Board of Managers managing its affairs, property, and business. 

PREPA’s Governing Board shall be members of PropertyCo’s Board of Managers. The Chairman 
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and Vice-Chairman of the PREPA Governing Board shall be the Chairman and Vice-Chairman of 

the PropertyCo Board of Managers, respectively. Also, PREPA’s Executive Director and the Sub-

Director of Operations of PREPA shall be the Executive Director and Sub-Director of Operations 

of PropertyCo, respectively- unless otherwise determined by the PropertyCo’s Board of Managers.  

Any assets used in connection with PREPA’s assets not related to the T&D System or the 

legacy generation and irrigation facilities shall remain under PREPA and will not be transferred to 

PropertyCo, unless LUMA, PREPA, and PropertyCo determine after the date of its creation that 

any such assets shall be transferred through a written instrument executed by PREPA and 

PropertyCo.  

The draft PropertyCo Agreement and Capital Contribution Agreement also authorizes 

PREPA’s Executive Director to execute and submit, whenever necessary, documentation in 

furtherance of the corresponding approval and creation of the PropertyCo Agreement and Capital 

Contribution Agreement, including, but not limited to, public deeds of transfer as per required to 

reflect the transfer of PropertyCo of the real properties per the Capital Contribution Agreement 

and any other real property pertaining to the PropertyCo assets and to enforce such agreements 

once approved by the corresponding governmental agencies, including but not limited to the 

Energy Bureau and the Oversight Board. 

B. Approval of the PGHOA 

As discussed in section III(A)(i), supra, Genco will continue to be responsible for the operation 

and maintenance of the Legacy Generation Assets, and HydroCo will be responsible for the 

operation and maintenance of the Hydropower Assets. After the Energy Bureau grant PREPA 

leave to move forward with these subsidiaries, the Legacy Generation Assets and the Hydropower 

Assets will have been split from the T&D System and also, and each of the T&D System assets, 
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the Legacy Generation Assets and the Hydropower Assets will be owned by separate corporate 

entities. Also, each of the T&D System assets, the Legacy Generation Assets and the Hydropower 

Assets will be operated and maintained by separate corporate entities. The Parties, together with 

GenCo and HydroCo, have agreed to enter into the Puerto Rico PREPA-Genco-Hydroco 

Operating Agreement (PGHOA) to coordinate certain matters concerning the Legacy Generation 

Assets, the Hydropower Assets and the T&D System assets. A draft of the PGHOA is at this 

moment submitted as Exhibit G. The Parties have agreed to submit the instead of the GridCo-

GenCo PPOA mentioned and required by the T&D OMA.  

The PGHOA includes mainly (1) the steps and process to be followed by the Parties, GenCo 

and HydroCo to prepare and amend each of the parties’ budgets; how each of the T&D Operator, 

GenCo and HydroCo’s accounts will be funded, (3) the form of Interconnection Agreement to be 

entered into on or about the effective date between PREPA and GenCo concerning the 

interconnection of the T&D System and the legacy generation assets) (PGHOA at Annex I), (4) 

the Agreed Operating Procedures (Id. at Annex II), (5) the interconnection facilities operations and 

maintenance procedure, (6) dispatch, (7) metering of the electricity delivered or made available by 

GenCo or HydroCo, and (8) decommissioning of the Legacy Thermal Generacion Assets, among 

other matters.   

The draft PGHOA submitted herein for the Energy Bureau’s review and approval has been 

reviewed and approved by the PREPA Governing Board in accordance with Resolution no. 4995.17 

The PGHOA shall become effective once the Energy Bureau approves the creation of GenCo and 

 
17 Pursuant to the provisions of Resolution no. 4995, Authorize the Executive Director to Execute the Puerto Rico 

PREPA-GenCo, HydroCo Operating Agreement, the Agreed Operating Procedures, and the Interconnection 

Agreement, on August 31, 2022, the Executive Director of PREPA, with the consent of the Chairman of the PREPA 
Governing Board, approved the submittal of the attached draft PGHOA for the consideration and approval of the 
Energy Bureau. 
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HydroCo; it approves the PGHOA and its annexes; and the P3A board of directors authorizes the 

execution, delivery and performance by P3A under the PGHOA and the transactions contemplated 

thereby.   

The PGHOA includes the draft Agreed Operating Procedures (AOP) (Id. at Annex II). The 

AOP is intended as a set of procedures to assist GenCo, as owner and operator of the Legacy 

Thermal Generation Assets, and T&D Operator, according to the T&D OMA, in the day-to-day 

management of each generation facility, including scheduling and dispatch.  The AOP attached to 

the PGHOA shall serve as a template that will be evaluated with the relevant GenCo and T&D 

Operator after being approved and adapted to each of the generating facilities.  

The PGHOA includes a second annex, the draft Legacy Generation Assets Interconnection 

Agreement (“LGA Interconnection Agreement”). Once PREPA and GenCo, as the interconnection 

customer, enter into the LGA Interconnection Agreement, it will govern the terms and conditions 

under which the Legacy Generation Assets interconnect with and operate in parallel with the T&D 

System. According to the T&D OMA, the T&D Operator will act as an agent of PREPA under the 

LGA Interconnection Agreement. Once the Generation O&M is executed and becomes effective, 

Genco Operator will serve as the agent for Genco under the LGA Interconnection Agreement in 

accordance with the Generation O&M Agreement.   

III. CONCLUSION  

The petition for leave to move forward with the creation of GenCo, HydroCo and PropertyCo 

is made following the Puerto Rico energy public policy, fiscal plans approved by the Oversight 

Board and the T&D OMA. WHEREFORE, PREPA requests the Energy Bureau to grant leave to 

continue with the steps required to create GenCo, HydroCo and PropertyCo and, consequently, the 
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transformation of PREPA, which is for the benefit of the people of Puerto Rico. Further, PREPA 

requests the Energy Bureau to approve the PGHOA submitted in compliance with the T&D OMA. 

RESPECTFULLY SUBMITTED. 

In San Juan, Puerto Rico, September 14, 2022. 

/s Katiuska Bolaños-Lugo 

Katiuska Bolaños-Lugo 
kbolanos@diazvaz.law 
TSPR 18,888 
 
/s Joannely Marrero-Cruz 

Joannely Marrero-Cruz 
jmarrero@diazvaz.law 
TSPR 20,014 
 
DÍAZ & VÁZQUEZ LAW FIRM, P.S.C.  
290 Jesús T. Piñero Ave. 
Oriental Tower, Suite 803 
San Juan, PR  00918 
Tel.: (787) 395-7133 
Fax. (787) 497-9664 
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PREPA GENCO LLC 

LIMITED LIABILITY COMPANY AGREEMENT 

AND 

SINGLE MEMBER DECLARATION 

 
This LIMITED LIABILITY COMPANY AGREEMENT AND SINGLE MEMBER 

DECLARATION (this “Agreement”) is made as of [●], 2021, by the undersigned, PUERTO 
RICO ELECTRIC POWER AUTHORITY (the “Authority” or the “Member”), a public 
corporation and governmental instrumentality of the Commonwealth of Puerto Rico (the 
“Commonwealth”), created by virtue of Act No. 83 of the Legislature of the Commonwealth, 
approved May 2, 1941, as amended (the “Act”). 

 
WITNESSETH 

 
WHEREAS, pursuant to Resolution No. [●] adopted on [●], 2021, the Governing Board 

of the Authority authorized the formation of a limited liability company, which limited liability 
company was organized and created on [●], 2021 under the name “[PREPA GENCO LLC]” (the 
“Company”) pursuant to the provisions and subject to the requirements of Act No. 164-2009, as 
amended, known as the Puerto Rico General Corporations Act (the “Corporations Act”) for the 
purposes therein set forth; and 

 
WHEREAS, the Member desires to set forth certain operating standards and procedures 

to be applicable to the Company and the Member with respect to the affairs of the Company and 
the conduct of its business. 

 
NOW, THEREFORE, in consideration of the premises herein contained, and each 

intending to be legally bound hereby, the Member states as follows: 
 

ARTICLE I 

FORMATION OF THE COMPANY 

 
Section 1.1 Rights and Obligations of the Member. Except as otherwise provided herein, 

all rights, liabilities and obligations of the Member with respect of the Company shall be 
determined pursuant to the Corporations Act and this Agreement. To the extent the rights or 
obligations of the Member and/or any additional members are different by reason of any 
provision of this Agreement than they would be under the Corporations Act in the absence of 
any such provision, or if this Agreement is inconsistent with the Corporations Act, this 
Agreement shall control except to the extent the Corporations Act at the time in question 
prohibits any particular provision of the this Agreement to be waived or modified by the 
Member and/or any additional member. 

 
Section 1.2 Formation of Limited Liability Company. The Member has organized the 

Company pursuant to the provisions and subject to the requirements of the Corporations Act 
under the name of “[PREPA GENCO, LLC]”. The Company’s business and affairs may be 
conducted under any other name or names deemed advisable by the Member. The Member may 
change the name of the Company at any time and from time to time. 



 

Section 1.3 Principal Place of Business. The principal office of the Company shall be 
located at [_____________________________]1, or at such other place as may be designated by 
the Board of Managers. 

 
Section 1.4 Purposes of the Company. The purpose of the Company shall be to own and 

operate (or delegate the operation of) the Authority’s legacy thermal generation assets, and to 
engage in any lawful activities for which limited liability companies may be organized under the 
Corporations Act, including, without limitation, the sale or disposition of the Authority’s legacy 
thermal generation assets, subject to the limitations contained in the Act. 

 
Section 1.5 No Private Inurement or Benefit. No part of the net earnings of the Company 

shall inure to the benefit of any member (other than the Authority), Manager or officer of 
Company, or any private person, except that reasonable compensation may be paid for services 
rendered to or for the Company affecting one or more of its purposes, and no member (other than 
the Authority), Manager, or officer of the Company, or any private individual, shall be entitled to 
share in the distribution of any of the assets upon dissolution of the Company. 

 
Section 1.6 Dissolution. Upon dissolution of the Company, title to all property owned by 

the Company shall vest in and become property of the Authority, or the board or body which by 
law shall succeed to the functions and powers of the Authority. 

 
Section 1.7 Tax Exemption. The Authority hereby bestows upon the Company, in 

accordance with the provisions of Section 5(u)(v) of the Act that permits the Authority to grant to 
any subsidiary such of the Authority’s rights (other than the power of eminent domain) as the 
Authority shall determine, the right to be exempt from taxation in the Commonwealth (including 
the exemption from Commonwealth tax, of interest on any of its obligations) to the same extent as 
the Authority is so exempt. 

 
Section 1.8 Duration of the Company. The existence of the Company shall be deemed to 

have commenced on the date the Certificate of Formation (the “Certificate”) of the Company was 
filed with the Secretary of State of the Commonwealth of Puerto Rico, and shall continue 
perpetually thereafter, unless sooner terminated and dissolved in accordance with the terms of this 
Agreement. 

 
ARTICLE II 

SINGLE MEMBER, CAPITAL CONTRIBUTIONS, CAPITAL ACCOUNTS,  

ALLOCATIONS AND DISTRIBUTIONS 

 
Section 2.1 Single Member. The Company is a single member limited liability company. 

The sole member of the Company is the Authority. 
 
Section 2.2 Capital Contributions. The Company shall be capitalized by the Member 

through its contribution to the Company as set forth on Exhibit A attached hereto, with the 
Member receiving, in exchange therefore, the membership units described in Exhibit A hereto. 

 
1 Note to Draft: PREPA to confirm address.  



The Member shall not have the right to demand or receive the return of its capital contribution 
except as otherwise expressly provided herein. 

 
Section 2.3 Capital Accounts. A capital account shall be established and maintained for 

the Member and has been or shall be credited with the amount of the Member’s initial capital 
contribution to the Company. 

 
Section 2.4 Additional Contributions. The Member shall not be required to make additional 

capital contributions other than that required under Section 2.2. 
 
Section 2.5 Allocations. All items of income, gains, losses, deductions and credits of the 

Company shall be allocated to the Member. 
 
Section 2.6 Distributions. To the extent permitted in Article I of this Agreement, cash 

distributions to the Member shall be made in such amounts and at such times as may be determined 
by the Board of Managers in its discretion.  No distribution shall be declared or paid unless, after 
the distribution is made, the Company’s assets exceed the Company’s liabilities. 

 
ARTICLE III  

MANAGEMENT 

 

Section 3.1 Board of Managers. The property, business and the affairs of the Company 
shall be managed and conducted by its Board of Managers, which may exercise all the powers of 
the Company except such powers as are specifically conferred or reserved to the Member by the 
Corporations Act, or as otherwise provided in this Agreement. 

 
Section 3.2 Number; Qualifications. The Company shall have as members of its Board of 

Managers the Authority’s Governing Board, appointed in accordance with such processes and 
requirements as set forth in the Act. Each of such members is hereinafter referred to as a “Manager.” 

 
Section 3.3 Chairman of the Board of Managers. The Chairman of the Board of Managers 

shall be the Chairman of the Authority’s Governing Board and shall have such powers and perform 
the duties specifically conferred by this Agreement and such other powers and duties as may be 
prescribed by the Board of Managers from time to time by resolution. The Chairman of the Board 
of Managers shall preside and convene the meetings of the Board of Managers and shall prepare a 
detailed agenda stating the matters to be discussed at each meeting, including, without limitation, 
any matters related to the policy, administration and operation of the Company. 
 

Section 3.4 Vice Chairman of the Board of Managers. The Vice Chairman of the Board of 
Managers shall be the Vice Chairman of the Authority’s Governing Board and shall have such 
powers and perform such duties as the Board of Managers may determined or as may be assigned 
to it by the Chairman in its absence, or in the event of the Chairman’s death, or inability or refusal 
to act, the Vice Chairman shall perform the duties of the Chairman, and when so acting shall have 
all the powers and be subject to all the restrictions upon the Chairman. 

 



Section 3.5 Secretary of the Board of Managers. The Secretary of the Board of Managers 
shall the Secretary of the Authority’s Governing Board and shall: (a) keep the minutes of the 
meetings of the Board of Managers; (b) be the custodian of the minutes of the meetings of the 
Board of Managers; (c) see that all notices are duly given in accordance with the provisions of this 
Agreement and as required by law; and (d) perform all duties incident to the office of Secretary 
and such other duties as from time to time may be assigned to it by the Chairman or by the Board 
of Managers. 

 

Section 3.6 Liability of Managers. A Manager shall not have any liability to the Company 
or the Member for any mistakes or errors in judgment, or for any act or omission believed in good 
faith to be within the scope of authority conferred by this Agreement. A Manager shall be liable 
only for acts and/or omissions involving intentional wrongdoing. Actions or omissions taken in 
reliance upon the advice of legal counsel that are within the scope of a Manager’s authority 
hereunder shall be conclusive evidence of good faith; provided, however, a Manager shall not be 
required to procure such advice to be entitled to the benefit of this subparagraph. 

 

Section 3.7 Regular Meetings. Regular meetings of the Board of Managers shall be held 
monthly at such time, place and manner as are specified in the notice, including, but not limited 
to, by telephone conference, or other medium of communication, as may be designated by a 
majority of the Board of Managers, provided that if such regular meeting is held by telephone 
conference or other medium of communication, the Company shall implement reasonable 
measures to provide the Managers reasonable opportunity to participate in the meeting and to vote 
on matters submitted to the Managers. Notice of any regular meeting of the Board of Managers 
shall be given at least 5 days thereto by written and/or verbal notice pursuant to the delivery 
instructions determined and given by the Chairman of the Board of Managers. Each such notice 
shall include the time, day and place. Unless required by the laws of the Commonwealth of Puerto 
Rico or this Agreement, such notice shall not be required to be given to any Manager who shall be 
present at such meeting, or who shall waive such notice in writing or by telegraph or electronic 
mail, whether before or after the meeting, and any meeting of the Board of Managers shall be a 
legal meeting without any notice thereof having been given if all of the Managers shall be present 
thereat. Whenever the provisions of the laws of the Commonwealth of Puerto Rico or the 
Certificate of Formation or this Agreement require that a meeting of the Managers shall be duly 
called for the purpose, or that a certain notice of the time, place and purposes of any such meeting 
shall be given, in order that certain action may be taken at such meeting, a written waiver of notice 
of the time, place and purposes of such meeting signed by every Manager not present in person, 
either before or after the time fixed for holding said meeting, shall be deemed equivalent to such 
call and notice, and such action if taken at any such meeting shall be as valid as if call and notice 
had been duly given. The Executive Director of the Company shall be invited to all regular 
meetings of the Board of Managers and shall have the right to present to the Board of Managers 
for its consideration any and all matters either included in the meeting’s agenda or matters 
previously informed to the Chairman and the Secretary of the Board of Managers which were not 
included in the meeting’s agenda. 

 

Section 3.8 Special Meeting. Special meetings of the Board of Managers may be called by 
or held at the request of the Chairman of the Board of Managers, or by a majority of the Managers, 
at such time, place and manner as are specified in the notice, including but not limited to, by 



telephone conference, or other medium of communication, as may be designated by a majority of 
the Board of Managers, or by the Executive Director of the Company, if applicable, provided that 
if such special meeting is held by telephone conference or other medium of communication, the 
Company shall implement reasonable measures to provide the Managers reasonable opportunity 
to participate in the meeting and to vote on matters submitted to the Managers. Notice of any 
special meeting of the Board of Managers shall be given at least 24 hours prior thereto by written 
notice delivered by mail, to each Manager at its business address, or transmitted verbally or by 
telecopier, by electronic mail and/or by any other electronic form. If mailed, such notice shall be 
deemed to be delivered on the date shown on the return receipt notification. If notice is transmitted 
by telecopier, electronic mail or any other electronic form, such notice shall be deemed to be 
delivered when its receipt is electronically (automatically) acknowledged. Each such notice shall 
state the time, day, place and purposes thereof. Unless required by the laws of the Commonwealth 
of Puerto Rico or this Agreement, such notice shall not be required to be given to any Manager 
who shall be present at such meeting, or who shall waive such notice in writing or by electronic 
mail, whether before or after the meeting, and any meeting of the Board of Managers shall be a 
legal meeting without any notice thereof having been given if all of the Managers shall be present 
thereat. Whenever the provisions of the laws of the Commonwealth of Puerto Rico or the 
Certificate of Formation or this Agreement require that a meeting of the Managers shall be duly 
called for the purpose, or that a certain notice of the time, place and purposes of any such meeting 
shall be given, in order that certain action may be taken at such meeting, a written waiver of notice 
of the time, place and purposes of such meeting signed by every Manager not present in person, 
either before or after the time fixed for holding said meeting, shall be deemed equivalent to such 
call and notice, and such action if taken at any such meeting shall be as valid as if call and notice 
had been duly given. 

 
Section 3.9 Special Attendance at the Board Meetings. Guests may from time to time be 

invited to attend regular board meetings by the Chairman of the Board, a Manager of the Board 
of Managers or the Executive Director of the Company. The guest’s attendance at the Board of 
Managers’ meeting shall be limited to the presentation of, or raising questions concerning a, 
specific matter(s), at the conclusion of which the guest shall be excused. The Board of Managers 
will not discuss, respond to, or take action on the guest’s presentation while the guest is present. 

 

A Manager or the Executive Director of the Company who is interested in bringing a 
guest to a Board of Managers’ meeting must notify in advance the Secretary of the Board of 
Managers, and be approved, in order to be placed on the agenda for that particular meeting. The 
Chairman or any of the Managers of the Board of Managers may request the guest to leave 
temporarily, at any time, during the meeting in case the Board of Managers handles confidential 
matters. The Board of Managers reserves the right to exclude guests from any of its meetings,  at 
any time, to ensure the protection of confidential information and the objectivity in all matters 
under the consideration of the Board of Managers. 

 
Section 3.10 Quorum. Four (4) Managers shall constitute a quorum for the transaction of 

business at any meeting of the Board of Managers, but if less than such a quorum is present at a 
meeting, a majority of the Managers present may adjourn the meeting from time to time without 
further notice. 

 



Section 3.11 Manner of Acting. The act of the majority of the Managers present at a 
meeting at which a quorum is present shall be deemed the act of the Board of Managers. 

 

Section 3.12 Action Without a Meeting. Any action required or permitted to be taken by 
the Board of Managers at a meeting may be taken without meeting if (i) a consent in writing, 
setting forth the action(s) so taken, shall be approved by all of the Managers, or (ii) a direct consent 
is given in a referendum. 

 

Section 3.13 Compensation.  Managers who are not employees or officials of the 
Commonwealth may be compensated for their attendance to meetings of the Board of Managers 
[$500] per day or as otherwise determined and fixed by the Board of Managers. Managers who 
are employees or officials of the Commonwealth of Puerto Rico or a public corporation shall serve 
on the Board of Managers without compensation. 

 

Section 3.14 Books and Records. The Board of Managers shall maintain or cause to be 
maintained, complete and accurate records of all properties owned or leased by the Company 
and complete and accurate books of account (containing such information as shall be necessary 
to record allocations and distributions), and make such records and books of account available 
for inspection by any Member, or any of the Member’s duly authorized representative, during 
regular business hours and at the principal office of the Company. 

 

Section 3.15 Fiscal Year. The taxable year of the Company shall be a fiscal year 
commencing on July 1st of each year and ending on June 30th of each year. 

 

ARTICLE IV  

COMMITTEES 

 

Section 4.01 Committees of the Board of Managers. The Board of Managers may 
designate one or more committees of the Board of Managers with such powers as shall be 
specified in a resolution of the Board of Managers. Each committee shall consist of such number 
of members as shall be determined from time to time by resolution of the Board of Managers. 
Each committee shall keep regular minutes of its meetings. All actions taken by a committee 
shall be reported to the Board of Managers at its next meeting and shall be subject to the 
approval, revision and/or alteration of the Board of Managers, provided that no legal rights of 
third parties shall be affected by such revision and/or alteration. 

 

Section 4.02 Election of Committee Members. The members of each committee shall be 
designated by the Board of Managers and shall serve until their successors are elected and qualified 
or until the members’ resignation and removal. Vacancies may be filled by the Board of Managers 
at any of its meetings. The Managers may designate one or more Managers to serve as an alternate 
member or members at any committee meeting to replace any absent or disqualified member, such 
alternate or alternates to serve for that committee meeting only. 

 

Section 4.03 Procedures; Meetings; Quorum. Committees shall meet at such times and at 
such place or places within or without the Commonwealth of Puerto Rico, as may be provided by 
such rules of procedure as such committee may adopt, or by resolution of the committee or of the 



Board of Managers. At every meeting of a committee, the presence of a majority of all the members 
thereof shall be necessary to constitute a quorum and the affirmative vote of a majority of the 
members thereof present shall be required for the transaction of business. 

Section 4.04 Compensation. The members of any committee, and the Managers who are 
invited to attend such committee, shall serve on the committees without compensation. 

ARTICLE V 

OFFICERS OF THE COMPANY 

Section 5.1 Officers. The Board of Managers may elect and appoint any officers and 
assistant officers as may be deemed necessary and convenient and with such powers as shall be 
specified in a resolution of the Board of Managers. Any two offices (but not more than two), other 
than the offices of Executive Director and Secretary, may be held by the same person. The officers 
(or assistant officers) of the Company need not be Managers of the Company.  

Section 5.2 Election and Term of Office. The officers of the Company shall be elected at 
any meeting of the Board of Managers. Each officer shall hold office until his successor shall be 
duly elected and qualified or until his death or until he shall resign or shall have been removed in 
the manner hereinafter provided. 

Section 5.3. Executive Director. The Company shall have an Executive Director. The 
Executive Director of the Company shall be the Executive Director of the Authority, unless 
otherwise determined by the Board of Managers. The Executive Director shall execute the 
following duties: (i) shall have general charge and supervision of the business of the Company; 
(ii) shall see that all the orders and resolutions of the Board of Managers are carried into effect;
(iii) shall have the authority to sign and deliver in the name of the Company any contracts, or other
instruments pertaining to the business of the Company up to the amount of [$50,000], or as may
be otherwise approved and directed by the Board of Managers, except for those cases in which the
authority to sign and deliver is required by law to be exercised by another person or is expressly
delegated by this Agreement or by the Board of Managers to some other Manager or agent of the
Company; (v) may maintain records of a certify proceedings of the Board of Managers; (vi) shall
perform such other duties as may from time to time be prescribed by the Board of Managers.

Section 5.4 Sub-Director of Operations. The Company may have a Sub-Director of 
Operations, who shall be appointed by the Board of Managers, provided that, if the Authority has 
a Sub-Director of Operations, then the Sub-Director of Operations of the Company shall be the 
same as the Sub-Director of Operations of the Authority. The Sub-Director of Operations shall 
perform such duties and shall have such powers as may from time to time be assigned to him or 
her by the Board of Managers or the Executive Director.   

Section 5.5 Treasurer. The Treasurer shall perform such duties and shall have such 
powers as may from time to time be assigned to him or her by the Board of Managers or the 
Executive Director.  In addition, the Treasurer shall perform such duties and have such powers 
as are incident to the office of the treasurer, including without limitation the duty and power to 

. 



keep and be responsible for all funds and securities of the Company, to deposit funds of the 
Company in depositories selected in accordance with applicable resolutions of the Board of 
Managers; to disburse such funds as ordered by the Board of Managers, to make accounts of 
such funds, and to render as required by the Board of Managers statements of all such 
transactions and of the financial condition of the Company. 

 

Section 5.6 Removal of Officers. Any officer may be removed by the vote of a majority of 
the entire Board of Managers. 

 

Section 5.7 Vacancies. A vacancy in any office resulting from death, resignation, removal, 
or any other cause, may be filled by the Board of Managers for the unexpired portion of the term 
thereof. 

 

ARTICLE VI 

FINANCIAL AFFAIRS 

 

Section 6.1 Loans. No loan shall be contracted for on behalf of the Company, and no 
evidences of indebtedness shall be issued in its name unless authorized by a resolution of the 
Board of Managers. Such authority may be general or confined to specific instances. 

 

Section 6.2 Checks; Drafts; etc. All checks, drafts or other orders for the payment of 
money, notes, or other evidences of indebtedness issued in the name of the Company shall be 
signed by such Manager or officer or officers or other agent or agents of the Company and in such 
manner as shall from time to time be determined by resolution of the Board of Managers. 

 

Section 6.3 Deposits. All funds of the Company not otherwise employed shall be 
deposited from time to time to the credit of the Company in such banks, trust companies, or 
other depositories as the Board of Managers may select or as may be designated by the 
Executive Director of the Company. 
 

ARTICLE VII 

INDEMNIFICATION 

 

Section 7.1 Third Party Actions. The Company shall indemnify any person who was or is 
a party or is threatened to be made a party to any threatened, pending or completed action, suit or 
proceeding, whether civil, criminal, administrative, or investigative, including all appeals (other 
than an action, suit or proceeding by or in the right of the Company) by reason of the fact that 
he/she is or was a Manager, officer or employee of the Company, or is or was serving at the request 
of the Company as a Manager, trustee, officer or employee of another Company, partnership, joint 
venture, trust or other enterprise, against expenses (including attorneys’ fees), judgments, decrees, 
fines, penalties and amounts paid in settlement actually and reasonably incurred by him in 
connection with such action, suit or proceeding if he acted in good faith and in a manner which he 
reasonably believed to be in or not opposed to the best interest of the Company and, with respect 
to any criminal action or proceeding, had no reasonable cause to believe his conduct was unlawful. 
Their termination of any action, suit or proceeding by judgment, order, settlement, conviction, or 
upon a plea of nolo contendere or its equivalent, shall not, of itself, create a presumption that the 



person did not act in good faith and in a manner which he reasonably believed to be in or not 
opposed to the best interest of the Company and, with respect to any criminal action or proceeding, 
had reasonable cause to believe that his conduct was unlawful. 

 

Section 7.2 Derivative Actions. The Company shall indemnify any person who was or is a 
party or is threatened to be made a party to any threatened, pending or completed action or suit, 
including all appeals, by or in the right of the Company to procure a judgment in its favor by reason 
of the fact that he is or was a Manager, officer or employee of the Company, or is or was serving 
at the request of the Company as a Manager, trustee, officer or employee of another Company, 
partnership, joint venture, trust or other enterprise, against expenses (including attorneys’ fees) 
actually and reasonably incurred by him in connection with the defense or settlement of such action 
or suit if he acted in good faith and in a manner he reasonably believed to be in or not opposed to 
the best interests of the Company, except that no indemnification shall be made in respect of any 
claim, issue or matter as to which such person shall have been finally adjudged to be liable for 
negligence or misconduct in the performance of his duty to the Company unless and only to the 
extent that the court in which such action or suit was brought shall determine upon application 
that, despite the adjudication of liability but in view of all the circumstances of the case, such 
person is fairly and reasonably entitled to indemnity for such expenses as such court shall deem 
proper. 

 

Section 7.3 Rights After Successful Defense. To the extent that a Manager, officer or 
employee has been successful on the merits or otherwise in defense of any action, suit or 
proceeding referred to in Section 7.1 or Section 7.2, or in defense or any claim, issue or matter 
therein, he shall be indemnified against expenses (including attorneys’ fees) actually and 
reasonably incurred by him in connection therewith. 

 

Section 7.4 Other Determination of Rights. Any indemnification under Section 7.1 or 
Section 7.2 (unless ordered by a court) shall be made by the Company as authorized in the specific 
case upon a determination that indemnification of the Manager, officer or employee is proper in 
the circumstances because he has met the applicable standard of conduct set forth in Section 7.1 
or Section 7.2. 

 

Section 7.5 Advances of Expenses. Expenses of each person indemnified hereunder 
incurred in defending a civil, criminal, administrative or investigative action, suit, proceeding 
(including all appeals), or threat thereof; may be paid by the Company in advance of the final 
disposition of such action, suit or proceeding as authorized by the Board of Managers, whether a 
disinterested quorum exists or not, upon receipt of an undertaking by or on behalf of the Manager, 
officer or employee, to repay such amount unless it shall ultimately be determined that he is 
entitled to be indemnified by the Company. 

 

Section 7.6 Non-Exclusiveness; Heirs. The indemnification provided by this Article shall 
not be deemed exclusive of any other rights to which those seeking indemnification may be entitled 
as a matter of law or under the Certificate of Formation or this Agreement, any agreement, vote of 
members, any insurance purchased by the Company, or otherwise, both as to action in his official 
capacity and as to action in another capacity while holding such office, and shall continue as to a 



person who has ceased to be Manager, officer or employee and shall inure to the benefit of the 
heirs, executors and administrators of such a person. 

 

Section 7.7 Purchase of Insurance. The Company may purchase and maintain insurance on 
behalf of any person who is or was a Manager, officer or employee of the Company, or is or was 
serving at the request of the Company as a Manager, officer or employee of another Company, 
partnership, joint venture, trust or other enterprise against any liability asserted against him and 
incurred by him in any such capacity, or arising out of his status as such, whether or not the 
Company would have the power to indemnify him against such liability under the provisions of this 
Article or of the Corporations Act. 

 

ARTICLE VIII 

WITHDRAWAL; DISSOLUTION 

 

Section 8.1 Withdrawal. The Member shall not be permitted to withdraw or resign from 
the Company. The adjudication of bankruptcy, whether voluntary or involuntary, or the 
bankruptcy or dissolution of the Member during the term of this Agreement, shall not affect the 
Company or its business.  

 

Section 8.2 Termination of the Company. The Company shall be terminated and dissolved 
upon the first to occur of the following: (a) upon the unanimous vote of the Board of Managers; 
or (b) upon the sale of all or substantially all the assets of the Company. 

 

ARTICLE IX  

WINDING UP 

 

Section 9.1 Winding Up. Upon the termination of the Company pursuant to Section 8.2 
above, a full and general accounting shall be taken of the Company’s business, and the affairs 
of the Company shall be wound up. The Board of Managers shall wind up and liquidate the 
Company by selling the Company’s assets, or by distributing such assets in kind, subject to the 
Company’s liabilities, or by a combination thereof, as determined by the Board of Managers. 
The proceeds of such liquidation shall be applied and distributed in the following order of 
priority, by the end of the taxable year during which the liquidation occurs (or, if later, within 
ninety (90) days after the date of the liquidation): (a) to the payment of any debts and liabilities 
of the Company; (b) to the setting up of any reserve which the Board of Managers shall 
reasonably deem necessary to provide for any contingent or unforeseen liabilities or obligations 
of the Company, with any excess in such reserve remaining after such liabilities are satisfied to 
be distributed as soon as practicable in the manner hereinafter set forth; and (c) thereafter, the 
balance of the proceeds, if any, shall be distributed in accordance with Section 1.6 of this 
Agreement. 

 

Section 9.2 Statement. The Member shall be furnished with a statement prepared by the 
Company’s accountants, which shall set forth the assets and liabilities of the Company as of the 
date of complete liquidation. 

 



Section 9.3 No Liability of Member. Notwithstanding anything in this Agreement to the 
contrary, neither the Board of Managers nor the Member shall be personally liable for the 
liabilities and obligations of the Company nor shall it be liable for the payment of any debt 
(including bonds, notes or other obligations), or any portion thereof; of the Company, it being 
expressly understood that any such liabilities, obligations an debts shall be paid solely from the 
operations and assets of the Company. 

 

ARTICLE X 

MISCELLANEOUS 

 

Section 10.1 Amendments. This Agreement may be modified or amended only with the 
written approval of the Member. 

 

Section 10.2 Notices. All notices, consents or other instruments hereunder shall be in 
writing and mailed by United States mail, postage prepaid, and shall be directed to the parties 
hereto at the last addresses of the parties furnished by them in writing to the Company, and to the 
Company at is principal office. The Company and/or the Member shall have the right to designate 
a new address for receipt of notices by notice addressed to the Members and the Company and 
mailed as aforesaid. Such notices shall be made a permanent part of the Company records. 

 
Section 10.3 Benefit and Binding Effect. This Agreement shall inure to the benefit of, and 

be binding upon, the Member and its administrators, executors, legal representatives, nominees, 
successors and permitted assigns. 

 

Section 10.4 Captions. The captions of the respective Articles and Sections of this 
Agreement are inserted for convenience and reference only and will not affect the meanings of the 
provisions of this Agreement. 

 

Section 10.5 Governing Law. This Agreement and the rights of all the parties hereunder 
shall be governed by, and construed in accordance with, the laws of the Commonwealth of Puerto 
Rico. 

 

Section 10.6 Application of the Corporations Act. Any matter not specifically covered by 
the provisions of this Agreement shall be governed by the provisions of the Corporations Act. 

 
[Signature Page Follows] 

 

  



IN WITNESS WHEREOF, the undersigned has executed this Agreement on the day and 
year first written above. 

 

PUERTO RICO ELECTRIC POWER AUTHORITY 

 

 

By: _________________________ 
Name: Josué Colón 
Title: Executive Director  

 



 

EXHIBIT A 

 
Member Capital Contribution No. of 

Units 

Percentage 

Interest 

Puerto Rico 
Electric Power 
Authority 

GenCo Assets (as defined in the Capital 
Contribution Agreement between the Authority 
and the Company dated as of [●], 2021) 

1 100% 

 

 



 

CAPITAL CONTRIBUTION AGREEMENT 
PREPA GenCo LLC1  

 
 This Capital Contribution Agreement (the “Agreement”) is executed effective as of [●], 
2021, in San Juan, Puerto Rico, by and between the PUERTO RICO ELECTRIC POWER 
AUTHORITY, a public corporation and instrumentality of the Commonwealth of Puerto Rico 
created pursuant to Act No. 83 of May 2, 1941, as amended (“PREPA”), and [PREPA GENCO 
LLC], a public instrumentality organized as a limited liability company under the laws of the 
Commonwealth of Puerto Rico (“GenCo” and, together with PREPA, the “Parties”).  

 
WITNESSETH: 

 
 WHEREAS, PREPA owns (i) Puerto Rico’s transmission and distribution system (the 
“T&D System”) and related facilities, equipment and other tangible and intangible assets used in 
connection with the T&D System (collectively, the “T&D Assets”), (ii) the thermal power plants 
identified in Schedule I hereto (collectively, the “Generation Facilities”) and related facilities, 
equipment and other tangible and intangible assets used solely in connection with the Generation 
Facilities (collectively, the “GenCo Assets”), (iii) certain hydroelectric generation plants and 
public irrigation facilities (the “HydroCo Facilities”) and related facilities, dams and reservoirs, 
equipment and other tangible and intangible assets used solely in connection with the HydroCo 
Facilities (collectively, the “HydroCo Assets”), and (iv) certain other assets not directly related to 
the T&D System, the Generation Facilities, or the HydroCo Facilities; 
 

WHEREAS, PREPA, LUMA Energy, LLC (“ManagementCo”), LUMA Energy Servco, 
LLC (“ServCo” and, together with ManagementCo, the “T&D Operator”), and the Puerto Rico 
Public-Private Partnership Authority are parties to a certain Puerto Rico Transmission and 
Distribution System Operation and Maintenance Agreement dated as of June 22, 2020 (the “T&D 
O&M Agreement”);  
 
 WHEREAS,  pursuant to the terms of the T&D O&M Agreement, the T&D Operator is 
responsible for the operation and maintenance of the T&D System; 
 
 WHEREAS, the T&D O&M Agreement contemplates the reorganization of PREPA’s 
assets into separate legal entities (the “Reorganization”);  
 
 WHEREAS, consistent with Puerto Rico’s energy public policy and the T&D O&M 
Agreement, PREPA organized GenCo on [●], 2021 as a limited liability company under Chapter 
19 of the Puerto Rico General Corporation Law;  
 
 WHEREAS, in furtherance of the Reorganization, PREPA desires to contribute the GenCo 
Assets to GenCo, and GenCo has agreed to accept the assets being contributed hereunder, subject 
to and in exchange for 100% of the membership interests of GenCo;  
 

 
1 Note to Draft: The schedules hereto are subject to ongoing review and comments by PREPA and the T&D 
Operator and will continue to be revised and updated until this Agreement is executed.    



 NOW, THEREFORE, in consideration of the premises and for other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 
 

1. Capital Contribution.  Effective as of the date hereof, PREPA hereby contributes, 
assigns, transfers, conveys and delivers to GenCo, and GenCo hereby accepts from PREPA, the 
GenCo Assets (the “Capital Contribution”). Included in Schedule II hereto is a list of all GenCo 
Assets identified by PREPA as of the date of this Agreement. However, the intent of the Parties 
hereto is that all facilities, equipment and other tangible and intangible assets used solely in 
connection with the Generation Facilities be contributed to GenCo, irrespective of whether they 
are identified in Schedule II. Any assets that are used in connection with both the T&D System 
and the Generation Facilities shall be retained by PREPA and not transferred to GenCo, unless the 
T&D Operator, PREPA and Genco determine after the date hereof that any such assets should be 
transferred to GenCo, in which case any such assets shall be promptly transferred through a written 
instrument executed by PREPA and GenCo.   

 
2. Assumed Liabilities. From and after the date hereof, GenCo shall assume, perform 

and satisfy all obligations in respect of the contracts identified in item 4 of Schedule II existing as 
of the date hereof and any liabilities relating to the GenCo Assets arising and relating to periods 
after the date hereof (the “Assumed Liabilities”).  Except for the Assumed Liabilities or as 
otherwise required by law, GenCo shall not assume and shall not be responsible to pay, perform 
or satisfy any other liabilities of PREPA.  

 
3. Additional Documentation.  The Parties hereto agree to execute and deliver from 

time to time any documents as may be necessary to effectuate and evidence the Capital 
Contribution, including, without limitation, such public deeds of transfer as may be required to 
reflect the transfer to GenCo of the real properties described in Schedule II-A hereto and any other 
real property that is part of the GenCo Assets. 

 
4. Governing Law.   This Agreement shall be governed and construed under the laws 

of the Commonwealth of Puerto Rico. 
 
5. Third Party Beneficiary.  No provision of this Agreement is intended, nor shall it 

be interpreted, to provide or create any third party beneficiary rights or other rights of any kind in 
any affiliate, stockholder, partner, member, director, officer or employee of any Party to this 
Agreement or any other person or entity. 

 
6. Severability.  If any provision of this Agreement, or the application thereof, is for 

any reason held to any extent to be invalid or unenforceable, the remainder of this Agreement and 
application of such provision to other persons or circumstances will be interpreted so as reasonably 
to effect the intent of the Parties hereto.   
 

7. Further Assurances.  At any Party’s request and without further consideration, the 
Parties shall execute and deliver any further instruments of conveyance and take such other actions 
as the requesting party may reasonably require to complete more effectively the actions specified 
herein. Without limiting the generality of the foregoing, pursuant to Section 1 hereof and subject 



to the other terms and conditions of this Agreement, in the event that PREPA or GenCo discovers 
that any GenCo Asset was inadvertently (a) retained by PREPA or (b) transferred and delivered to 
another entity directly or indirectly owned by PREPA as a result of the Reorganization, PREPA 
(or the entity to which such asset was transferred) shall promptly transfer and deliver such GenCo 
Asset to GenCo in accordance with the terms of this Agreement. If any asset that is not a GenCo 
Asset was inadvertently transferred and delivered to GenCo, GenCo shall promptly transfer such 
asset back to PREPA (or to the entity to which such asset should have been transferred as a result 
of the Reorganization).  

 
8. Counterparts.  This Agreement may be executed in one or more counterparts, each 

of which shall be deemed an original, but all of which together shall constitute one and the same 
instrument.  Any counterpart signature page may be executed by either Party, and may be delivered 
by facsimile transmission or any form of electronic transmission (including via e-mail of portable 
document format (PDF) copies), and any such facsimile or electronically transmitted signature 
pages may be attached to one or more counterparts of this Agreement, and such faxed signature(s) 
shall have the same force and effect, and be as binding, as if original signatures had been executed 
and delivered in person. 
 

9. Entire Agreement and Amendments.  This Agreement contains all of the 
agreements between the Parties hereto with respect to the subject matter hereof.  Any prior 
representations, warranties, correspondence, statements, memoranda or agreements (oral or 
written) are replaced and superseded in total by this Agreement.  This Agreement may only be 
modified or amended upon the written consent of each Party hereto. 

 
10. T&D O&M Agreement. Nothing in this Agreement shall be or be deemed to be 

an amendment to the T&D O&M Agreement or otherwise reduce or detract from PREPA’s 
obligation to provide, or cause GenCo to provide, the T&D Operator access to, and use of, the 
T&D System and the T&D System Sites (as defined in the T&D O&M Agreement) as may be 
necessary for it to perform the O&M Services (as defined in the T&D O&M Agreement) under 
the T&D O&M Agreement.  

 
11. Assignments.  This Agreement may not be assigned, in whole or in part, by any of 

the Parties without the prior written consent of the other Party.  
 

12. Binding on Successors.  This Agreement shall be binding upon and it shall inure 
to the benefit of the respective successors and permitted assigns of the Parties. 

 
13. Headings.  The heading of each section of this Agreement is included only for 

convenience of reference and shall not affect the meaning or construction of any provision hereof. 
 

[Signatures appear on following page.]  



IN WITNESS WHEREOF, the Parties have duly executed and delivered this Agreement 
as of the date first above written. 
  
 
PUERTO RICO ELECTRIC POWER AUTHORITY 
 
 
 
By: _________________________________  
Name:  
Title:  
 
 
[PREPA GENCO LLC] 
 
 
 
By:  ________________________________ 
Name: 
Title:   
  
 
 
 
 
 
 
 
4817-8717-5137 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 

 

SCHEDULE II 
 

GENCO ASSETS 
 

1. Real Estate 
 
All real properties in which the Generation Facilities are located, along with all buildings, 
structures, improvements, and appurtenances located therein, including, without limitation, the 
real properties identified in Schedule II-A, and any easements or other property rights related 
to the Generation Facilities.  
 

2. Machinery and Equipment 
 

a. All machinery, mobile or otherwise, equipment, fuel, water and chemical storage tanks, 
water treatment plants, vehicles, pumps, fittings, tools, furniture and furnishings, meter 
equipment, and other tangible movable property (collectively, “Machinery and 
Equipment”) located at the Generation Facilities, originating at all site interconnection 
points through to the main power transformers and ending at the high voltage bushing, high 
voltage output side of the transformers, excluding any On-Site T&D Assets (as defined in 
Schedule II-B).   
 

b. The following Machinery and Equipment located outside of the Generation Facilities:  
 

i. All interconnection pipelines, valves, forwarding equipment, wells, storage tanks, and 
similar machinery and equipment used in connection with the supply or delivery of fuel, 
liquid fuel, natural gas and water to the Generation Facilities;  
 

ii. all vehicles identified in Schedule II-C hereto; and 
 

iii. any other Machinery and Equipment purchased by PREPA specifically for use or 
consumption exclusively at the Generation Facilities.  

 
3. Inventory  

 
a. All inventory items located at the Generation Facilities or purchased specifically for use or 

consumption in the Generation Facilities.  
 

b. All thermal power generation related inventory and plant equipment (including capital 
spares and special tools or equipment) that is located outside of the Generation Facilities, 
including, without limitation, in PREPA warehouses located outside of the Generation 
Facilities.  
 





 

6. Books and Records 
 
All books, records, documents, drawings, reports, data (including, without limitation, any 
operational, safety, environmental, quality, health and human resource or any other historical 
data), in each case, related to the ownership or operation of the Generation Facilities, and all 
instructions and/or maintenance manuals, past or present, in printed format or as stored on 
computer media, relating to the Generation Facilities, provided that all documentation and 
drawings related to the Onsite T&D Assets shall be retained by PREPA and copies of all 
documentation and drawings related to the ownership or operation of the Generation Facilities 
which impact T&D System operations and the interconnection with the Generation Facilities 
shall be provided to PREPA. 
 

7. Intellectual Property  
 
All patents and patent rights, trademarks and trademark rights, inventions, copyrights and 
copyright rights, computer programs, software and software licenses used by PREPA solely 
with respect to thermal power generation and the operation of the GenCo Assets, including, 
without limitation, the software applications and/or licenses identified in Schedule II-F hereto.  

 
 
  

















 

Figure 10 – Yabucoa General Site Arrangement 

  



 

 

 
SCHEDULE II-C 

 
GENCO VEHICLES  

 
[To be attached.]



 

 

SCHEDULE II-D 
 

CONTRACTS 
 

[Attached.]7

 
7 NTD: To be updated prior to execution.  
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Exhibit D 



PREPA HYDROCO LLC 

LIMITED LIABILITY COMPANY AGREEMENT 

AND 

SINGLE MEMBER DECLARATION 

 
This LIMITED LIABILITY COMPANY AGREEMENT AND SINGLE MEMBER 

DECLARATION (this “Agreement”) is made as of [●], 2021, by the undersigned, PUERTO 
RICO ELECTRIC POWER AUTHORITY (the “Authority” or the “Member”), a public 
corporation and governmental instrumentality of the Commonwealth of Puerto Rico (the 
“Commonwealth”), created by virtue of Act No. 83 of the Legislature of the Commonwealth, 
approved May 2, 1941, as amended (the “Act”). 

 
WITNESSETH 

 
WHEREAS, pursuant to Resolution No. [●] adopted on [●], 2021, the Governing Board 

of the Authority authorized the formation of a limited liability company, which limited liability 
company was organized and created on [●], 2021 under the name “[PREPA HYDROCO LLC]” 
(the “Company”) pursuant to the provisions and subject to the requirements of Act No. 164-
2009, as amended, known as the Puerto Rico General Corporations Act (the “Corporations Act”) 
for the purposes therein set forth; and 

 
WHEREAS, the Member desires to set forth certain operating standards and procedures 

to be applicable to the Company and the Member with respect to the affairs of the Company and 
the conduct of its business. 

 
NOW, THEREFORE, in consideration of the premises herein contained, and each 

intending to be legally bound hereby, the Member states as follows: 
 

ARTICLE I 

FORMATION OF THE COMPANY 

 
Section 1.1 Rights and Obligations of the Member. Except as otherwise provided herein, 

all rights, liabilities and obligations of the Member with respect of the Company shall be 
determined pursuant to the Corporations Act and this Agreement. To the extent the rights or 
obligations of the Member and/or any additional members are different by reason of any 
provision of this Agreement than they would be under the Corporations Act in the absence of 
any such provision, or if this Agreement is inconsistent with the Corporations Act, this 
Agreement shall control except to the extent the Corporations Act at the time in question 
prohibits any particular provision of the this Agreement to be waived or modified by the 
Member and/or any additional member. 

 
Section 1.2 Formation of Limited Liability Company. The Member has organized the 

Company pursuant to the provisions and subject to the requirements of the Corporations Act 
under the name of “[PREPA HYDROCO, LLC]”. The Company’s business and affairs may be 
conducted under any other name or names deemed advisable by the Member. The Member may 
change the name of the Company at any time and from time to time. 



 

Section 1.3 Principal Place of Business. The principal office of the Company shall be 
located at [_____________________________]1, or at such other place as may be designated by 
the Board of Managers. 

 
Section 1.4 Purposes of the Company. The purpose of the Company shall be to own and 

operate (or delegate the operation of) the Authority’s legacy hydroelectric generation and irrigation 
assets, and to engage in any lawful activities for which limited liability companies may be 
organized under the Corporations Act, including, without limitation, the sale or disposition of 
the Authority’s legacy hydroelectric generation and irrigation assets, subject to the limitations 
contained in the Act. 

 
Section 1.5 No Private Inurement or Benefit. No part of the net earnings of the Company 

shall inure to the benefit of any member (other than the Authority), Manager or officer of 
Company, or any private person, except that reasonable compensation may be paid for services 
rendered to or for the Company affecting one or more of its purposes, and no member (other than 
the Authority), Manager, or officer of the Company, or any private individual, shall be entitled to 
share in the distribution of any of the assets upon dissolution of the Company. 

 
Section 1.6 Dissolution. Upon dissolution of the Company, title to all property owned by 

the Company shall vest in and become property of the Authority, or the board or body which by 
law shall succeed to the functions and powers of the Authority. 

 
Section 1.7 Tax Exemption. The Authority hereby bestows upon the Company, in 

accordance with the provisions of Section 5(u)(v) of the Act that permits the Authority to grant to 
any subsidiary such of the Authority’s rights (other than the power of eminent domain) as the 
Authority shall determine, the right to be exempt from taxation in the Commonwealth (including 
the exemption from Commonwealth tax, of interest on any of its obligations) to the same extent as 
the Authority is so exempt. 

 
Section 1.8 Duration of the Company. The existence of the Company shall be deemed to 

have commenced on the date the Certificate of Formation (the “Certificate”) of the Company was 
filed with the Secretary of State of the Commonwealth of Puerto Rico, and shall continue 
perpetually thereafter, unless sooner terminated and dissolved in accordance with the terms of this 
Agreement. 

 
ARTICLE II 

SINGLE MEMBER, CAPITAL CONTRIBUTIONS, CAPITAL ACCOUNTS,  

ALLOCATIONS AND DISTRIBUTIONS 

 
Section 2.1 Single Member. The Company is a single member limited liability company. 

The sole member of the Company is the Authority. 
 
Section 2.2 Capital Contributions. The Company shall be capitalized by the Member 

through its contribution to the Company as set forth on Exhibit A attached hereto, with the 
 

1 Note to Draft: PREPA to confirm address.  



Member receiving, in exchange therefore, the membership units described in Exhibit A hereto. 
The Member shall not have the right to demand or receive the return of its capital contribution 
except as otherwise expressly provided herein. 

 
Section 2.3 Capital Accounts. A capital account shall be established and maintained for 

the Member and has been or shall be credited with the amount of the Member’s initial capital 
contribution to the Company. 

 
Section 2.4 Additional Contributions. The Member shall not be required to make additional 

capital contributions other than that required under Section 2.2. 
 
Section 2.5 Allocations. All items of income, gains, losses, deductions and credits of the 

Company shall be allocated to the Member. 
 
Section 2.6 Distributions. To the extent permitted in Article I of this Agreement, cash 

distributions to the Member shall be made in such amounts and at such times as may be determined 
by the Board of Managers in its discretion.  No distribution shall be declared or paid unless, after 
the distribution is made, the Company’s assets exceed the Company’s liabilities. 

 
ARTICLE III  

MANAGEMENT 

 

Section 3.1 Board of Managers. The property, business and the affairs of the Company 
shall be managed and conducted by its Board of Managers, which may exercise all the powers of 
the Company except such powers as are specifically conferred or reserved to the Member by the 
Corporations Act, or as otherwise provided in this Agreement. 

 
Section 3.2 Number; Qualifications. The Company shall have as members of its Board of 

Managers the Authority’s Governing Board, appointed in accordance with such processes and 
requirements as set forth in the Act. Each of such members is hereinafter referred to as a “Manager.” 

 
Section 3.3 Chairman of the Board of Managers. The Chairman of the Board of Managers 

shall be the Chairman of the Authority’s Governing Board and shall have such powers and perform 
the duties specifically conferred by this Agreement and such other powers and duties as may be 
prescribed by the Board of Managers from time to time by resolution. The Chairman of the Board 
of Managers shall preside and convene the meetings of the Board of Managers and shall prepare a 
detailed agenda stating the matters to be discussed at each meeting, including, without limitation, 
any matters related to the policy, administration and operation of the Company. 
 

Section 3.4 Vice Chairman of the Board of Managers. The Vice Chairman of the Board of 
Managers shall be the Vice Chairman of the Authority’s Governing Board and shall have such 
powers and perform such duties as the Board of Managers may determined or as may be assigned 
to it by the Chairman in its absence, or in the event of the Chairman’s death, or inability or refusal 
to act, the Vice Chairman shall perform the duties of the Chairman, and when so acting shall have 
all the powers and be subject to all the restrictions upon the Chairman. 

 



Section 3.5 Secretary of the Board of Managers. The Secretary of the Board of Managers 
shall the Secretary of the Authority’s Governing Board and shall: (a) keep the minutes of the 
meetings of the Board of Managers; (b) be the custodian of the minutes of the meetings of the 
Board of Managers; (c) see that all notices are duly given in accordance with the provisions of this 
Agreement and as required by law; and (d) perform all duties incident to the office of Secretary 
and such other duties as from time to time may be assigned to it by the Chairman or by the Board 
of Managers. 

 

Section 3.6 Liability of Managers. A Manager shall not have any liability to the Company 
or the Member for any mistakes or errors in judgment, or for any act or omission believed in good 
faith to be within the scope of authority conferred by this Agreement. A Manager shall be liable 
only for acts and/or omissions involving intentional wrongdoing. Actions or omissions taken in 
reliance upon the advice of legal counsel that are within the scope of a Manager’s authority 
hereunder shall be conclusive evidence of good faith; provided, however, a Manager shall not be 
required to procure such advice to be entitled to the benefit of this subparagraph. 

 

Section 3.7 Regular Meetings. Regular meetings of the Board of Managers shall be held 
monthly at such time, place and manner as are specified in the notice, including, but not limited 
to, by telephone conference, or other medium of communication, as may be designated by a 
majority of the Board of Managers, provided that if such regular meeting is held by telephone 
conference or other medium of communication, the Company shall implement reasonable 
measures to provide the Managers reasonable opportunity to participate in the meeting and to vote 
on matters submitted to the Managers. Notice of any regular meeting of the Board of Managers 
shall be given at least 5 days thereto by written and/or verbal notice pursuant to the delivery 
instructions determined and given by the Chairman of the Board of Managers. Each such notice 
shall include the time, day and place. Unless required by the laws of the Commonwealth of Puerto 
Rico or this Agreement, such notice shall not be required to be given to any Manager who shall be 
present at such meeting, or who shall waive such notice in writing or by telegraph or electronic 
mail, whether before or after the meeting, and any meeting of the Board of Managers shall be a 
legal meeting without any notice thereof having been given if all of the Managers shall be present 
thereat. Whenever the provisions of the laws of the Commonwealth of Puerto Rico or the 
Certificate of Formation or this Agreement require that a meeting of the Managers shall be duly 
called for the purpose, or that a certain notice of the time, place and purposes of any such meeting 
shall be given, in order that certain action may be taken at such meeting, a written waiver of notice 
of the time, place and purposes of such meeting signed by every Manager not present in person, 
either before or after the time fixed for holding said meeting, shall be deemed equivalent to such 
call and notice, and such action if taken at any such meeting shall be as valid as if call and notice 
had been duly given. The Executive Director of the Company shall be invited to all regular 
meetings of the Board of Managers and shall have the right to present to the Board of Managers 
for its consideration any and all matters either included in the meeting’s agenda or matters 
previously informed to the Chairman and the Secretary of the Board of Managers which were not 
included in the meeting’s agenda. 

 

Section 3.8 Special Meeting. Special meetings of the Board of Managers may be called by 
or held at the request of the Chairman of the Board of Managers, or by a majority of the Managers, 
at such time, place and manner as are specified in the notice, including but not limited to, by 



telephone conference, or other medium of communication, as may be designated by a majority of 
the Board of Managers, or by the Executive Director of the Company, if applicable, provided that 
if such special meeting is held by telephone conference or other medium of communication, the 
Company shall implement reasonable measures to provide the Managers reasonable opportunity 
to participate in the meeting and to vote on matters submitted to the Managers. Notice of any 
special meeting of the Board of Managers shall be given at least 24 hours prior thereto by written 
notice delivered by mail, to each Manager at its business address, or transmitted verbally or by 
telecopier, by electronic mail and/or by any other electronic form. If mailed, such notice shall be 
deemed to be delivered on the date shown on the return receipt notification. If notice is transmitted 
by telecopier, electronic mail or any other electronic form, such notice shall be deemed to be 
delivered when its receipt is electronically (automatically) acknowledged. Each such notice shall 
state the time, day, place and purposes thereof. Unless required by the laws of the Commonwealth 
of Puerto Rico or this Agreement, such notice shall not be required to be given to any Manager 
who shall be present at such meeting, or who shall waive such notice in writing or by electronic 
mail, whether before or after the meeting, and any meeting of the Board of Managers shall be a 
legal meeting without any notice thereof having been given if all of the Managers shall be present 
thereat. Whenever the provisions of the laws of the Commonwealth of Puerto Rico or the 
Certificate of Formation or this Agreement require that a meeting of the Managers shall be duly 
called for the purpose, or that a certain notice of the time, place and purposes of any such meeting 
shall be given, in order that certain action may be taken at such meeting, a written waiver of notice 
of the time, place and purposes of such meeting signed by every Manager not present in person, 
either before or after the time fixed for holding said meeting, shall be deemed equivalent to such 
call and notice, and such action if taken at any such meeting shall be as valid as if call and notice 
had been duly given. 

 
Section 3.9 Special Attendance at the Board Meetings. Guests may from time to time be 

invited to attend regular board meetings by the Chairman of the Board, a Manager of the Board 
of Managers or the Executive Director of the Company. The guest’s attendance at the Board of 
Managers’ meeting shall be limited to the presentation of, or raising questions concerning a, 
specific matter(s), at the conclusion of which the guest shall be excused. The Board of Managers 
will not discuss, respond to, or take action on the guest’s presentation while the guest is present. 

 

A Manager or the Executive Director of the Company who is interested in bringing a 
guest to a Board of Managers’ meeting must notify in advance the Secretary of the Board of 
Managers, and be approved, in order to be placed on the agenda for that particular meeting. The 
Chairman or any of the Managers of the Board of Managers may request the guest to leave 
temporarily, at any time, during the meeting in case the Board of Managers handles confidential 
matters. The Board of Managers reserves the right to exclude guests from any of its meetings, at 
any time, to ensure the protection of confidential information and the objectivity in all matters 
under the consideration of the Board of Managers. 

 
Section 3.10 Quorum. Four (4) Managers shall constitute a quorum for the transaction of 

business at any meeting of the Board of Managers, but if less than such a quorum is present at a 
meeting, a majority of the Managers present may adjourn the meeting from time to time without 
further notice. 

 



Section 3.11 Manner of Acting. The act of the majority of the Managers present at a 
meeting at which a quorum is present shall be deemed the act of the Board of Managers. 

 

Section 3.12 Action Without a Meeting. Any action required or permitted to be taken by 
the Board of Managers at a meeting may be taken without meeting if (i) a consent in writing, 
setting forth the action(s) so taken, shall be approved by all of the Managers, or (ii) a direct consent 
is given in a referendum. 

 

Section 3.13 Compensation.  Managers who are not employees or officials of the 
Commonwealth may be compensated for their attendance to meetings of the Board of Managers 
[$500] per day or as otherwise determined and fixed by the Board of Managers. Managers who 
are employees or officials of the Commonwealth of Puerto Rico or a public corporation shall serve 
on the Board of Managers without compensation. 

 

Section 3.14 Books and Records. The Board of Managers shall maintain or cause to be 
maintained, complete and accurate records of all properties owned or leased by the Company 
and complete and accurate books of account (containing such information as shall be necessary 
to record allocations and distributions), and make such records and books of account available 
for inspection by any Member, or any of the Member’s duly authorized representative, during 
regular business hours and at the principal office of the Company. 

 

Section 3.15 Fiscal Year. The taxable year of the Company shall be a fiscal year 
commencing on July 1st of each year and ending on June 30th of each year. 

 

ARTICLE IV  

COMMITTEES 

 

Section 4.01 Committees of the Board of Managers. The Board of Managers may 
designate one or more committees of the Board of Managers with such powers as shall be 
specified in a resolution of the Board of Managers. Each committee shall consist of such number 
of members as shall be determined from time to time by resolution of the Board of Managers. 
Each committee shall keep regular minutes of its meetings. All actions taken by a committee 
shall be reported to the Board of Managers at its next meeting and shall be subject to the 
approval, revision and/or alteration of the Board of Managers, provided that no legal rights of 
third parties shall be affected by such revision and/or alteration. 

 

Section 4.02 Election of Committee Members. The members of each committee shall be 
designated by the Board of Managers and shall serve until their successors are elected and qualified 
or until the members’ resignation and removal. Vacancies may be filled by the Board of Managers 
at any of its meetings. The Managers may designate one or more Managers to serve as an alternate 
member or members at any committee meeting to replace any absent or disqualified member, such 
alternate or alternates to serve for that committee meeting only. 

 

Section 4.03 Procedures; Meetings; Quorum. Committees shall meet at such times and at 
such place or places within or without the Commonwealth of Puerto Rico, as may be provided by 
such rules of procedure as such committee may adopt, or by resolution of the committee or of the 



Board of Managers. At every meeting of a committee, the presence of a majority of all the members 
thereof shall be necessary to constitute a quorum and the affirmative vote of a majority of the 
members thereof present shall be required for the transaction of business. 

Section 4.04 Compensation. [The members of any committee, and the Managers who are 
invited to attend such committee, shall serve on the committees without compensation.] 

ARTICLE V 

OFFICERS OF THE COMPANY 

Section 5.1 Officers. The Board of Managers may elect and appoint any officers and 
assistant officers as may be deemed necessary and convenient and with such powers as shall be 
specified in a resolution of the Board of Managers. Any two offices (but not more than two), other 
than the offices of Executive Director and Secretary, may be held by the same person. The officers 
(or assistant officers) of the Company need not be Managers of the Company.  

Section 5.2 Election and Term of Office. The officers of the Company shall be elected at 
any meeting of the Board of Managers. Each officer shall hold office until his successor shall be 
duly elected and qualified or until his death or until he shall resign or shall have been removed in 
the manner hereinafter provided. 

Section 5.3. Executive Director. The Company shall have an Executive Director. The 
Executive Director of the Company shall be the Executive Director of the Authority, unless 
otherwise determined by the Board of Managers. The Executive Director shall execute the 
following duties: (i) shall have general charge and supervision of the business of the Company; 
(ii) shall see that all the orders and resolutions of the Board of Managers are carried into effect;
(iii) shall have the authority to sign and deliver in the name of the Company any contracts, or other
instruments pertaining to the business of the Company up to the amount of [$50,000], or as may
be otherwise approved and directed by the Board of Managers, except for those cases in which the
authority to sign and deliver is required by law to be exercised by another person or is expressly
delegated by this Agreement or by the Board of Managers to some other Manager or agent of the
Company; (v) may maintain records of a certify proceedings of the Board of Managers; (vi) shall
perform such other duties as may from time to time be prescribed by the Board of Managers.

Section 5.4 Sub-Director of Operations. The Company may have a Sub-Director of 
Operations, who shall be appointed by the Board of Managers, provided that, if the Authority has 
a Sub-Director of Operations, then the Sub-Director of Operations of the Company shall be the 
same as the Sub-Director of Operations of the Authority. The Sub-Director of Operations shall 
perform such duties and shall have such powers as may from time to time be assigned to him or 
her by the Board of Managers or the Executive Director.   

Section 5.5 Treasurer. The Treasurer shall perform such duties and shall have such 
powers as may from time to time be assigned to him or her by the Board of Managers or the 
Executive Director.  In addition, the Treasurer shall perform such duties and have such powers 
as are incident to the office of the treasurer, including without limitation the duty and power to 

 



keep and be responsible for all funds and securities of the Company, to deposit funds of the 
Company in depositories selected in accordance with applicable resolutions of the Board of 
Managers; to disburse such funds as ordered by the Board of Managers, to make accounts of 
such funds, and to render as required by the Board of Managers statements of all such 
transactions and of the financial condition of the Company. 

 

Section 5.6 Removal of Officers. Any officer may be removed by the vote of a majority of 
the entire Board of Managers. 

 

Section 5.7 Vacancies. A vacancy in any office resulting from death, resignation, removal, 
or any other cause, may be filled by the Board of Managers for the unexpired portion of the term 
thereof. 

 

ARTICLE VI 

FINANCIAL AFFAIRS 

 

Section 6.1 Loans. No loan shall be contracted for on behalf of the Company, and no 
evidences of indebtedness shall be issued in its name unless authorized by a resolution of the 
Board of Managers. Such authority may be general or confined to specific instances. 

 

Section 6.2 Checks; Drafts; etc. All checks, drafts or other orders for the payment of 
money, notes, or other evidences of indebtedness issued in the name of the Company shall be 
signed by such Manager or officer or officers or other agent or agents of the Company and in such 
manner as shall from time to time be determined by resolution of the Board of Managers. 

 

Section 6.3 Deposits. All funds of the Company not otherwise employed shall be 
deposited from time to time to the credit of the Company in such banks, trust companies, or 
other depositories as the Board of Managers may select or as may be designated by the 
Executive Director of the Company. 
 

ARTICLE VII 

INDEMNIFICATION 

 

Section 7.1 Third Party Actions. The Company shall indemnify any person who was or is 
a party or is threatened to be made a party to any threatened, pending or completed action, suit or 
proceeding, whether civil, criminal, administrative, or investigative, including all appeals (other 
than an action, suit or proceeding by or in the right of the Company) by reason of the fact that 
he/she is or was a Manager, officer or employee of the Company, or is or was serving at the request 
of the Company as a Manager, trustee, officer or employee of another Company, partnership, joint 
venture, trust or other enterprise, against expenses (including attorneys’ fees), judgments, decrees, 
fines, penalties and amounts paid in settlement actually and reasonably incurred by him in 
connection with such action, suit or proceeding if he acted in good faith and in a manner which he 
reasonably believed to be in or not opposed to the best interest of the Company and, with respect 
to any criminal action or proceeding, had no reasonable cause to believe his conduct was unlawful. 
Their termination of any action, suit or proceeding by judgment, order, settlement, conviction, or 
upon a plea of nolo contendere or its equivalent, shall not, of itself, create a presumption that the 



person did not act in good faith and in a manner which he reasonably believed to be in or not 
opposed to the best interest of the Company and, with respect to any criminal action or proceeding, 
had reasonable cause to believe that his conduct was unlawful. 

 

Section 7.2 Derivative Actions. The Company shall indemnify any person who was or is a 
party or is threatened to be made a party to any threatened, pending or completed action or suit, 
including all appeals, by or in the right of the Company to procure a judgment in its favor by reason 
of the fact that he is or was a Manager, officer or employee of the Company, or is or was serving 
at the request of the Company as a Manager, trustee, officer or employee of another Company, 
partnership, joint venture, trust or other enterprise, against expenses (including attorneys’ fees) 
actually and reasonably incurred by him in connection with the defense or settlement of such action 
or suit if he acted in good faith and in a manner he reasonably believed to be in or not opposed to 
the best interests of the Company, except that no indemnification shall be made in respect of any 
claim, issue or matter as to which such person shall have been finally adjudged to be liable for 
negligence or misconduct in the performance of his duty to the Company unless and only to the 
extent that the court in which such action or suit was brought shall determine upon application 
that, despite the adjudication of liability but in view of all the circumstances of the case, such 
person is fairly and reasonably entitled to indemnity for such expenses as such court shall deem 
proper. 

 

Section 7.3 Rights After Successful Defense. To the extent that a Manager, officer or 
employee has been successful on the merits or otherwise in defense of any action, suit or 
proceeding referred to in Section 7.1 or Section 7.2, or in defense or any claim, issue or matter 
therein, he shall be indemnified against expenses (including attorneys’ fees) actually and 
reasonably incurred by him in connection therewith. 

 

Section 7.4 Other Determination of Rights. Any indemnification under Section 7.1 or 
Section 7.2 (unless ordered by a court) shall be made by the Company as authorized in the specific 
case upon a determination that indemnification of the Manager, officer or employee is proper in 
the circumstances because he has met the applicable standard of conduct set forth in Section 7.1 
or Section 7.2. 

 

Section 7.5 Advances of Expenses. Expenses of each person indemnified hereunder 
incurred in defending a civil, criminal, administrative or investigative action, suit, proceeding 
(including all appeals), or threat thereof; may be paid by the Company in advance of the final 
disposition of such action, suit or proceeding as authorized by the Board of Managers, whether a 
disinterested quorum exists or not, upon receipt of an undertaking by or on behalf of the Manager, 
officer or employee, to repay such amount unless it shall ultimately be determined that he is 
entitled to be indemnified by the Company. 

 

Section 7.6 Non-Exclusiveness; Heirs. The indemnification provided by this Article shall 
not be deemed exclusive of any other rights to which those seeking indemnification may be entitled 
as a matter of law or under the Certificate of Formation or this Agreement, any agreement, vote of 
members, any insurance purchased by the Company, or otherwise, both as to action in his official 
capacity and as to action in another capacity while holding such office, and shall continue as to a 



person who has ceased to be Manager, officer or employee and shall inure to the benefit of the 
heirs, executors and administrators of such a person. 

 

Section 7.7 Purchase of Insurance. The Company may purchase and maintain insurance on 
behalf of any person who is or was a Manager, officer or employee of the Company, or is or was 
serving at the request of the Company as a Manager, officer or employee of another Company, 
partnership, joint venture, trust or other enterprise against any liability asserted against him and 
incurred by him in any such capacity, or arising out of his status as such, whether or not the 
Company would have the power to indemnify him against such liability under the provisions of this 
Article or of the Corporations Act. 

 

ARTICLE VIII 

WITHDRAWAL; DISSOLUTION 

 

Section 8.1 Withdrawal. The Member shall not be permitted to withdraw or resign from 
the Company. The adjudication of bankruptcy, whether voluntary or involuntary, or the 
bankruptcy or dissolution of the Member during the term of this Agreement, shall not affect the 
Company or its business.  

 

Section 8.2 Termination of the Company. The Company shall be terminated and dissolved 
upon the first to occur of the following: (a) upon the unanimous vote of the Board of Managers; 
or (b) upon the sale of all or substantially all the assets of the Company. 

 

ARTICLE IX  

WINDING UP 

 

Section 9.1 Winding Up. Upon the termination of the Company pursuant to Section 8.2 
above, a full and general accounting shall be taken of the Company’s business, and the affairs 
of the Company shall be wound up. The Board of Managers shall wind up and liquidate the 
Company by selling the Company’s assets, or by distributing such assets in kind, subject to the 
Company’s liabilities, or by a combination thereof, as determined by the Board of Managers. 
The proceeds of such liquidation shall be applied and distributed in the following order of 
priority, by the end of the taxable year during which the liquidation occurs (or, if later, within 
ninety (90) days after the date of the liquidation): (a) to the payment of any debts and liabilities 
of the Company; (b) to the setting up of any reserve which the Board of Managers shall 
reasonably deem necessary to provide for any contingent or unforeseen liabilities or obligations 
of the Company, with any excess in such reserve remaining after such liabilities are satisfied to 
be distributed as soon as practicable in the manner hereinafter set forth; and (c) thereafter, the 
balance of the proceeds, if any, shall be distributed in accordance with Section 1.6 of this 
Agreement. 

 

Section 9.2 Statement. The Member shall be furnished with a statement prepared by the 
Company’s accountants, which shall set forth the assets and liabilities of the Company as of the 
date of complete liquidation. 

 



Section 9.3 No Liability of Member. Notwithstanding anything in this Agreement to the 
contrary, neither the Board of Managers nor the Member shall be personally liable for the 
liabilities and obligations of the Company nor shall it be liable for the payment of any debt 
(including bonds, notes or other obligations), or any portion thereof; of the Company, it being 
expressly understood that any such liabilities, obligations an debts shall be paid solely from the 
operations and assets of the Company. 

 

ARTICLE X 

MISCELLANEOUS 

 

Section 10.1 Amendments. This Agreement may be modified or amended only with the 
written approval of the Member. 

 

Section 10.2 Notices. All notices, consents or other instruments hereunder shall be in 
writing and mailed by United States mail, postage prepaid, and shall be directed to the parties 
hereto at the last addresses of the parties furnished by them in writing to the Company, and to the 
Company at is principal office. The Company and/or the Member shall have the right to designate 
a new address for receipt of notices by notice addressed to the Members and the Company and 
mailed as aforesaid. Such notices shall be made a permanent part of the Company records. 

 
Section 10.3 Benefit and Binding Effect. This Agreement shall inure to the benefit of, and 

be binding upon, the Member and its administrators, executors, legal representatives, nominees, 
successors and permitted assigns. 

 

Section 10.4 Captions. The captions of the respective Articles and Sections of this 
Agreement are inserted for convenience and reference only and will not affect the meanings of the 
provisions of this Agreement. 

 

Section 10.5 Governing Law. This Agreement and the rights of all the parties hereunder 
shall be governed by, and construed in accordance with, the laws of the Commonwealth of Puerto 
Rico. 

 

Section 10.6 Application of the Corporations Act. Any matter not specifically covered by 
the provisions of this Agreement shall be governed by the provisions of the Corporations Act. 
 

[Signature Page Follows] 
 

  



IN WITNESS WHEREOF, the undersigned has executed this Agreement on the day and 
year first written above. 

 

PUERTO RICO ELECTRIC POWER AUTHORITY 

 

 

By: _________________________ 
Name: Josué Colón 
Title: Executive Director  

 



 

EXHIBIT A 

 
Member Capital Contribution No. of 

Units 

Percentage 

Interest 

Puerto Rico 
Electric Power 
Authority 

HydroCo Assets (as defined in the Capital 
Contribution Agreement between the Authority 
and the Company dated as of April [●], 2021) 

1 100% 

 

 
 



 

CAPITAL CONTRIBUTION AGREEMENT 

PREPA HydroCo LLC1  

 
 This Capital Contribution Agreement (the “Agreement”) is executed effective as of [●], 
2021, in San Juan, Puerto Rico, by and between the PUERTO RICO ELECTRIC POWER 

AUTHORITY, a public corporation and instrumentality of the Commonwealth of Puerto Rico 
created pursuant to Act No. 83 of May 2, 1941, as amended (“PREPA”), and [PREPA 

HYDROCO LLC], a public instrumentality organized as a limited liability company under the 
laws of the Commonwealth of Puerto Rico (“HydroCo” and, together with PREPA, the “Parties”).  

 

WITNESSETH: 

 

 WHEREAS, PREPA owns (i) Puerto Rico’s transmission and distribution system (the 
“T&D System”) and related facilities, equipment and other tangible and intangible assets used in 
connection with the T&D System (collectively, the “T&D Assets”), (ii) certain thermal power 
plants (collectively, the “Generation Facilities”) and related facilities, equipment and other 
tangible and intangible assets used solely in connection with the Generation Facilities (collectively, 
the “GenCo Assets”), (iii) the hydroelectric generation plants and public irrigation facilities 
identified in Schedule I hereto (the “HydroCo Facilities”) and related facilities, dams and 
reservoirs, equipment and other tangible and intangible assets used solely in connection with the 
HydroCo Facilities (collectively, the “HydroCo Assets”), and (iv) certain other assets not  directly 
related to the T&D System, the Generation Facilities, or the HydroCo Facilities; 

 

WHEREAS, PREPA, LUMA Energy, LLC (“ManagementCo”), LUMA Energy Servco, 
LLC (“ServCo” and, together with ManagementCo, the “T&D Operator”), and the Puerto Rico 
Public-Private Partnership Authority are parties to a certain Puerto Rico Transmission and 
Distribution System Operation and Maintenance Agreement dated as of June 22, 2020 (the “T&D 
O&M Agreement”);  
 
 WHEREAS,  pursuant to the terms of the T&D O&M Agreement, the T&D Operator is 
responsible for the operation and maintenance of the T&D System; 
 
 WHEREAS, the T&D O&M Agreement contemplates the reorganization of PREPA’s 
assets into separate legal entities (the “Reorganization”);  
 
 WHEREAS, consistent with Puerto Rico’s energy public policy and the T&D O&M 
Agreement, PREPA organized HydroCo on [●], 2021 as a limited liability company under Chapter 
19 of the Puerto Rico General Corporation Law;  
 
 WHEREAS, in furtherance of the Reorganization, PREPA desires to contribute the 
HydroCo Assets to HydroCo, and HydroCo has agreed to accept the assets being contributed 
hereunder, subject to and in exchange for 100% of the membership interests of HydroCo;  
 

 
1 Note to Draft: The schedules hereto are subject to ongoing review and comments by PREPA and the T&D Operator 
and will continue to be revised and updated until this Agreement is executed. 



 NOW, THEREFORE, in consideration of the premises and for other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 
 

1. Capital Contribution.  Effective as of the date hereof, PREPA hereby contributes, 
assigns, transfers, conveys and delivers to HydroCo, and HydroCo hereby accepts from PREPA, 
the HydroCo Assets (the “Capital Contribution”). Included in Schedule II hereto is a list of all 
HydroCo Assets identified by PREPA as of the date of this Agreement. However, the intent of the 
Parties hereto is that all facilities, equipment and other tangible and intangible assets used solely 
in connection with the HydroCo Facilities be contributed to HydroCo, irrespective of whether they 
are identified in Schedule II. Any assets that are used in connection with both the T&D System 
and the HydroCo Facilities shall be retained by PREPA and not transferred to HydroCo, unless the 
T&D Operator, PREPA and HydroCo determine after the date hereof that any such assets should 
be transferred to HydroCo, in which case any such assets shall be promptly transferred through a 
written instrument executed by PREPA and HydroCo.  

 
2. Assumed Liabilities. From and after the date hereof, HydroCo shall assume, 

perform and satisfy all obligations in respect of the contracts identified in item 4 of Schedule II 
existing as of the date hereof and any liabilities relating to the HydroCo Assets arising and relating 
to periods after the date hereof (the “Assumed Liabilities”).  Except for the Assumed Liabilities or 
as otherwise required by law, HydroCo shall not assume and shall not be responsible to pay, 
perform or satisfy any other liabilities of PREPA.  

 

3. Additional Documentation.  The Parties hereto agree to execute and deliver from 
time to time any documents as may be necessary to effectuate and evidence the Capital 
Contribution, including, without limitation, such public deeds of transfer as may be required to 
reflect the transfer to HydroCo of the real properties described in Schedule II-A hereto and any 
other real property that is part of the HydroCo Assets. 

 

4. Governing Law.   This Agreement shall be governed and construed under the laws 
of the Commonwealth of Puerto Rico. 

 
5. Third Party Beneficiary.  No provision of this Agreement is intended, nor shall it 

be interpreted, to provide or create any third party beneficiary rights or other rights of any kind in 
any affiliate, stockholder, partner, member, director, officer or employee of any Party to this 
Agreement or any other person or entity. 

 
6. Severability.  If any provision of this Agreement, or the application thereof, is for 

any reason held to any extent to be invalid or unenforceable, the remainder of this Agreement and 
application of such provision to other persons or circumstances will be interpreted so as reasonably 
to effect the intent of the Parties hereto.   
 

7. Further Assurances.  At any Party’s request and without further consideration, the 
Parties shall execute and deliver any further instruments of conveyance and take such other actions 
as the requesting party may reasonably require to complete more effectively the actions specified 
herein. Without limiting the generality of the foregoing, pursuant to Section 1 hereof and subject 



to the other terms and conditions of this Agreement, in the event that PREPA or HydroCo discovers 
that any HydroCo Asset was inadvertently (a) retained by PREPA or (b) transferred and delivered 
to another entity directly or indirectly owned by PREPA as a result of the Reorganization, PREPA 
(or the entity to which such asset was transferred) shall promptly transfer and deliver such 
HydroCo Asset to HydroCo in accordance with the terms of this Agreement. If any asset that is 
not a HydroCo Asset was inadvertently transferred and delivered to HydroCo, HydroCo shall 
promptly transfer such asset back to PREPA (or to the entity to which such asset should have been 
transferred as a result of the Reorganization). 

 
8. Counterparts.  This Agreement may be executed in one or more counterparts, each 

of which shall be deemed an original, but all of which together shall constitute one and the same 
instrument.  Any counterpart signature page may be executed by either Party, and may be delivered 
by facsimile transmission or any form of electronic transmission (including via e-mail of portable 
document format (PDF) copies), and any such facsimile or electronically transmitted signature 
pages may be attached to one or more counterparts of this Agreement, and such faxed signature(s) 
shall have the same force and effect, and be as binding, as if original signatures had been executed 
and delivered in person. 
 

9. Entire Agreement and Amendments. This Agreement contains all of the 
agreements between the Parties hereto with respect to the subject matter hereof.  Any prior 
representations, warranties, correspondence, statements, memoranda or agreements (oral or 
written) are replaced and superseded in total by this Agreement.  This Agreement may only be 
modified or amended upon the written consent of each Party hereto. 

 
10. T&D O&M Agreement. Nothing in this Agreement shall be or be deemed to be 

an amendment to the T&D O&M Agreement or otherwise reduce or detract from PREPA’s 
obligation to provide, or cause GenCo to provide, T&D Operator access to, and use of, the T&D 
System and the T&D System Sites (as defined in the T&D O&M Agreement) as may be necessary 
for it to perform the O&M Services (as defined in the T&D O&M Agreement) under the T&D 
O&M Agreement.  

 

11. Assignments.  This Agreement may not be assigned, in whole or in part, by any of 
the Parties without the prior written consent of the other Party.  
 

12. Binding on Successors.  This Agreement shall be binding upon and it shall inure 
to the benefit of the respective successors and permitted assigns of the Parties. 

 
13. Headings.  The heading of each section of this Agreement is included only for 

convenience of reference and shall not affect the meaning or construction of any provision hereof. 
 

[Signatures appear on following page.]  



IN WITNESS WHEREOF, the Parties have duly executed and delivered this Agreement 
as of the date first above written. 
  

 

PUERTO RICO ELECTRIC POWER AUTHORITY 
 
 
 
By: _________________________________  
Name:  
Title:  
 
 
[PREPA HYDROCO LLC] 

 
 
 
By:  ________________________________ 
Name: 
Title:   

  
 
 
 
 
 
 
 
4851-6125-1068 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

SCHEDULE I 

 

HYDROCO FACILITIES 

  
A. Hydroelectric Power Plants 

 
1. Caonillas (1 and 2) 
2. Dos Bocas 
3. Garzas (1 and 2) 
4. Patillas  
5. Rio Blanco 
6. Yauco (1 and 2) 
7. Toro Negro (1 and 2) 

 
B. Irrigation Facilities 

 
1. Costa Sur District – East 
2. Costa Sur District – West  
3. Isabela District 
4. Lajas Valley District 



 

 

SCHEDULE II 

 

HYDROCO ASSETS 

 

1. Real Estate 
 
All real properties in which the HydroCo Facilities are located, along with any buildings, 
structures, improvements, and appurtenances located therein, including, without limitation, the 
real properties identified in Schedule II-A, and any easements or other property rights related 
to the HydroCo Facilities.  
 

2. Machinery and Equipment 
 

a. All machinery, mobile or otherwise, hydro power generation and related equipment, fuel, 
water and chemical storage tanks, water treatment plants, vehicles, pumps, fittings, tools, 
furniture and furnishings, meter equipment, and other tangible movable property 
(collectively, “Machinery and Equipment”) located at the HydroCo Facilities, which, in 
the case of the hydroelectric power plants, originate at all site interconnection points 
through to the main power transformers and ending at the high voltage bushing, high 
voltage output side of the transformers, excluding any On-Site T&D Assets (as defined in 
Schedule II-B).  
 

b. The following Machinery and Equipment located outside of the HydroCo Facilities:  
 

i. all vehicles identified in Schedule II-C hereto; and   
 

ii. any other Machinery and Equipment purchased by PREPA specifically for use or 
consumption exclusively at the HydroCo Facilities.  

 
3. Inventory  

 
a. All inventory items located at the HydroCo Facilities or purchased specifically for use or 

consumption in the HydroCo Facilities.  
 

b. All hydro power generation related inventory and plant equipment (including capital spares 
and special tools or equipment) that is located outside of the HydroCo Facilities, including, 
without limitation, in PREPA warehouses located outside of the HydroCo Facilities.  
 











 

 

SCHEDULE  II-B 

 

ON-SITE T&D ASSETS  

 
Any and all transmission and distribution-related, non-power generation Machinery and 
Equipment located within the HydroCo Facilities (collectively, the “On-Site T&D Assets”) shall 
be retained by PREPA and not transferred to HydroCo. For the avoidance of doubt, the On-Site 
T&D Assets include, without limitation, switchyards (or transmission centers), electrical-
transmission related control systems and relay equipment, communication equipment (e.g. RTUs), 
high accuracy meters and electrical-transmission wires/lines and other electrical equipment 
downstream of the demarcation point, all as more specifically depicted in the one-line diagrams 
set forth in Appendix 2 to the Legacy Generation Assets Interconnection Agreement. 



 

 

 
SCHEDULE II-C 

 
HYDROCO VEHICLES  

 

[To be attached.]



 

 

SCHEDULE II-D 

 

CONTRACTS 

 

[Attached.]2

 
2 NTD: To be updated prior to execution.  









 
 

Exhibit E 













 
 

Exhibit F 



PREPA PROPERTYCO LLC 

LIMITED LIABILITY COMPANY AGREEMENT 

AND 

SINGLE MEMBER DECLARATION 

 
This LIMITED LIABILITY COMPANY AGREEMENT AND SINGLE MEMBER 

DECLARATION (this “Agreement”) is made as of [●], 2021, by the undersigned, PUERTO 
RICO ELECTRIC POWER AUTHORITY (the “Authority” or the “Member”), a public 
corporation and governmental instrumentality of the Commonwealth of Puerto Rico (the 
“Commonwealth”), created by virtue of Act No. 83 of the Legislature of the Commonwealth, 
approved May 2, 1941, as amended (the “Act”). 

 
WITNESSETH 

 
WHEREAS, pursuant to Resolution No. [●] adopted on [●], 2021, the Governing Board 

of the Authority authorized the formation of a limited liability company, which limited liability 
company was organized and created on [●], 2021 under the name “[PREPA PROPERTYCO 
LLC]” (the “Company”) pursuant to the provisions and subject to the requirements of Act No. 
164-2009, as amended, known as the Puerto Rico General Corporations Act (the “Corporations 
Act”) for the purposes therein set forth; and 

 
WHEREAS, the Member desires to set forth certain operating standards and procedures 

to be applicable to the Company and the Member with respect to the affairs of the Company and 
the conduct of its business. 

 
NOW, THEREFORE, in consideration of the premises herein contained, and each 

intending to be legally bound hereby, the Member states as follows: 
 

ARTICLE I 

FORMATION OF THE COMPANY 

 
Section 1.1 Rights and Obligations of the Member. Except as otherwise provided herein, 

all rights, liabilities and obligations of the Member with respect of the Company shall be 
determined pursuant to the Corporations Act and this Agreement. To the extent the rights or 
obligations of the Member and/or any additional members are different by reason of any 
provision of this Agreement than they would be under the Corporations Act in the absence of 
any such provision, or if this Agreement is inconsistent with the Corporations Act, this 
Agreement shall control except to the extent the Corporations Act at the time in question 
prohibits any particular provision of the this Agreement to be waived or modified by the 
Member and/or any additional member. 

 
Section 1.2 Formation of Limited Liability Company. The Member has organized the 

Company pursuant to the provisions and subject to the requirements of the Corporations Act 
under the name of “[PREPA [PROPERTYCO], LLC]”. The Company’s business and affairs 
may be conducted under any other name or names deemed advisable by the Member. The 
Member may change the name of the Company at any time and from time to time. 



 

Section 1.3 Principal Place of Business. The principal office of the Company shall be 
located at [_____________________________]1, or at such other place as may be designated by 
the Board of Managers. 

 
Section 1.4 Purposes of the Company. The purpose of the Company shall be to own and 

operate (or delegate the operation of) certain of the Authority’s assets not related to the 
transmission and distribution system or the legacy generation and irrigation facilities, and to 
engage in any lawful activities for which limited liability companies may be organized under the 
Corporations Act, including, without limitation, the sale or disposition of its assets, subject to 
the limitations contained in the Act. 

 
Section 1.5 No Private Inurement or Benefit. No part of the net earnings of the Company 

shall inure to the benefit of any member (other than the Authority), Manager or officer of 
Company, or any private person, except that reasonable compensation may be paid for services 
rendered to or for the Company affecting one or more of its purposes, and no member (other than 
the Authority), Manager, or officer of the Company, or any private individual, shall be entitled to 
share in the distribution of any of the assets upon dissolution of the Company. 

 
Section 1.6 Dissolution. Upon dissolution of the Company, title to all property owned by 

the Company shall vest in and become property of the Authority, or the board or body which by 
law shall succeed to the functions and powers of the Authority. 

 
Section 1.7 Tax Exemption. The Authority hereby bestows upon the Company, in 

accordance with the provisions of Section 5(u)(v) of the Act that permits the Authority to grant to 
any subsidiary such of the Authority’s rights (other than the power of eminent domain) as the 
Authority shall determine, the right to be exempt from taxation in the Commonwealth (including 
the exemption from Commonwealth tax, of interest on any of its obligations) to the same extent as 
the Authority is so exempt. 

 
Section 1.8 Duration of the Company. The existence of the Company shall be deemed to 

have commenced on the date the Certificate of Formation (the “Certificate”) of the Company was 
filed with the Secretary of State of the Commonwealth of Puerto Rico, and shall continue 
perpetually thereafter, unless sooner terminated and dissolved in accordance with the terms of this 
Agreement. 

 
ARTICLE II 

SINGLE MEMBER, CAPITAL CONTRIBUTIONS, CAPITAL ACCOUNTS,  

ALLOCATIONS AND DISTRIBUTIONS 

 
Section 2.1 Single Member. The Company is a single member limited liability company. 

The sole member of the Company is the Authority. 
 
Section 2.2 Capital Contributions. The Company shall be capitalized by the Member 

through its contribution to the Company as set forth on Exhibit A attached hereto, with the 
 

1 Note to Draft: PREPA to confirm address.  



Member receiving, in exchange therefore, the membership units described in Exhibit A hereto. 
The Member shall not have the right to demand or receive the return of its capital contribution 
except as otherwise expressly provided herein. 

 
Section 2.3 Capital Accounts. A capital account shall be established and maintained for 

the Member and has been or shall be credited with the amount of the Member’s initial capital 
contribution to the Company. 

 
Section 2.4 Additional Contributions. The Member shall not be required to make additional 

capital contributions other than that required under Section 2.2. 
 
Section 2.5 Allocations. All items of income, gains, losses, deductions and credits of the 

Company shall be allocated to the Member. 
 
Section 2.6 Distributions. To the extent permitted in Article I of this Agreement, cash 

distributions to the Member shall be made in such amounts and at such times as may be determined 
by the Board of Managers in its discretion.  No distribution shall be declared or paid unless, after 
the distribution is made, the Company’s assets exceed the Company’s liabilities. 

 
ARTICLE III  

MANAGEMENT 

 

Section 3.1 Board of Managers. The property, business and the affairs of the Company 
shall be managed and conducted by its Board of Managers, which may exercise all the powers of 
the Company except such powers as are specifically conferred or reserved to the Member by the 
Corporations Act, or as otherwise provided in this Agreement. 

 
Section 3.2 Number; Qualifications. The Company shall have as members of its Board of 

Managers the Authority’s Governing Board, appointed in accordance with such processes and 
requirements as set forth in the Act. Each of such members is hereinafter referred to as a “Manager.” 

 
Section 3.3 Chairman of the Board of Managers. The Chairman of the Board of Managers 

shall be the Chairman of the Authority’s Governing Board and shall have such powers and perform 
the duties specifically conferred by this Agreement and such other powers and duties as may be 
prescribed by the Board of Managers from time to time by resolution. The Chairman of the Board 
of Managers shall preside and convene the meetings of the Board of Managers and shall prepare a 
detailed agenda stating the matters to be discussed at each meeting, including, without limitation, 
any matters related to the policy, administration and operation of the Company. 
 

Section 3.4 Vice Chairman of the Board of Managers. The Vice Chairman of the Board of 
Managers shall be the Vice Chairman of the Authority’s Governing Board and shall have such 
powers and perform such duties as the Board of Managers may determined or as may be assigned 
to it by the Chairman in its absence, or in the event of the Chairman’s death, or inability or refusal 
to act, the Vice Chairman shall perform the duties of the Chairman, and when so acting shall have 
all the powers and be subject to all the restrictions upon the Chairman. 

 



Section 3.5 Secretary of the Board of Managers. The Secretary of the Board of Managers 
shall the Secretary of the Authority’s Governing Board and shall: (a) keep the minutes of the 
meetings of the Board of Managers; (b) be the custodian of the minutes of the meetings of the 
Board of Managers; (c) see that all notices are duly given in accordance with the provisions of this 
Agreement and as required by law; and (d) perform all duties incident to the office of Secretary 
and such other duties as from time to time may be assigned to it by the Chairman or by the Board 
of Managers. 

 

Section 3.6 Liability of Managers. A Manager shall not have any liability to the Company 
or the Member for any mistakes or errors in judgment, or for any act or omission believed in good 
faith to be within the scope of authority conferred by this Agreement. A Manager shall be liable 
only for acts and/or omissions involving intentional wrongdoing. Actions or omissions taken in 
reliance upon the advice of legal counsel that are within the scope of a Manager’s authority 
hereunder shall be conclusive evidence of good faith; provided, however, a Manager shall not be 
required to procure such advice to be entitled to the benefit of this subparagraph. 

 

Section 3.7 Regular Meetings. Regular meetings of the Board of Managers shall be held 
monthly at such time, place and manner as are specified in the notice, including, but not limited 
to, by telephone conference, or other medium of communication, as may be designated by a 
majority of the Board of Managers, provided that if such regular meeting is held by telephone 
conference or other medium of communication, the Company shall implement reasonable 
measures to provide the Managers reasonable opportunity to participate in the meeting and to vote 
on matters submitted to the Managers. Notice of any regular meeting of the Board of Managers 
shall be given at least 5 days thereto by written and/or verbal notice pursuant to the delivery 
instructions determined and given by the Chairman of the Board of Managers. Each such notice 
shall include the time, day and place. Unless required by the laws of the Commonwealth of Puerto 
Rico or this Agreement, such notice shall not be required to be given to any Manager who shall be 
present at such meeting, or who shall waive such notice in writing or by telegraph or electronic 
mail, whether before or after the meeting, and any meeting of the Board of Managers shall be a 
legal meeting without any notice thereof having been given if all of the Managers shall be present 
thereat. Whenever the provisions of the laws of the Commonwealth of Puerto Rico or the 
Certificate of Formation or this Agreement require that a meeting of the Managers shall be duly 
called for the purpose, or that a certain notice of the time, place and purposes of any such meeting 
shall be given, in order that certain action may be taken at such meeting, a written waiver of notice 
of the time, place and purposes of such meeting signed by every Manager not present in person, 
either before or after the time fixed for holding said meeting, shall be deemed equivalent to such 
call and notice, and such action if taken at any such meeting shall be as valid as if call and notice 
had been duly given. The Executive Director of the Company shall be invited to all regular 
meetings of the Board of Managers and shall have the right to present to the Board of Managers 
for its consideration any and all matters either included in the meeting’s agenda or matters 
previously informed to the Chairman and the Secretary of the Board of Managers which were not 
included in the meeting’s agenda. 

 

Section 3.8 Special Meeting. Special meetings of the Board of Managers may be called by 
or held at the request of the Chairman of the Board of Managers, or by a majority of the Managers, 
at such time, place and manner as are specified in the notice, including but not limited to, by 



telephone conference, or other medium of communication, as may be designated by a majority of 
the Board of Managers, or by the Executive Director of the Company, if applicable, provided that 
if such special meeting is held by telephone conference or other medium of communication, the 
Company shall implement reasonable measures to provide the Managers reasonable opportunity 
to participate in the meeting and to vote on matters submitted to the Managers. Notice of any 
special meeting of the Board of Managers shall be given at least 24 hours prior thereto by written 
notice delivered by mail, to each Manager at its business address, or transmitted verbally or by 
telecopier, by electronic mail and/or by any other electronic form. If mailed, such notice shall be 
deemed to be delivered on the date shown on the return receipt notification. If notice is transmitted 
by telecopier, electronic mail or any other electronic form, such notice shall be deemed to be 
delivered when its receipt is electronically (automatically) acknowledged. Each such notice shall 
state the time, day, place and purposes thereof. Unless required by the laws of the Commonwealth 
of Puerto Rico or this Agreement, such notice shall not be required to be given to any Manager 
who shall be present at such meeting, or who shall waive such notice in writing or by electronic 
mail, whether before or after the meeting, and any meeting of the Board of Managers shall be a 
legal meeting without any notice thereof having been given if all of the Managers shall be present 
thereat. Whenever the provisions of the laws of the Commonwealth of Puerto Rico or the 
Certificate of Formation or this Agreement require that a meeting of the Managers shall be duly 
called for the purpose, or that a certain notice of the time, place and purposes of any such meeting 
shall be given, in order that certain action may be taken at such meeting, a written waiver of notice 
of the time, place and purposes of such meeting signed by every Manager not present in person, 
either before or after the time fixed for holding said meeting, shall be deemed equivalent to such 
call and notice, and such action if taken at any such meeting shall be as valid as if call and notice 
had been duly given. 

 
Section 3.9 Special Attendance at the Board Meetings. Guests may from time to time be 

invited to attend regular board meetings by the Chairman of the Board, a Manager of the Board 
of Managers or the Executive Director of the Company. The guest’s attendance at the Board of 
Managers’ meeting shall be limited to the presentation of, or raising questions concerning a, 
specific matter(s), at the conclusion of which the guest shall be excused. The Board of Managers 
will not discuss, respond to, or take action on the guest’s presentation while the guest is present. 

 

A Manager or the Executive Director of the Company who is interested in bringing a 
guest to a Board of Managers’ meeting must notify in advance the Secretary of the Board of 
Managers, and be approved, in order to be placed on the agenda for that particular meeting. The 
Chairman or any of the Managers of the Board of Managers may request the guest to leave 
temporarily, at any time, during the meeting in case the Board of Managers handles confidential 
matters. The Board of Managers reserves the right to exclude guests from any of its meetings,  at 
any time, to ensure the protection of confidential information and the objectivity in all matters 
under the consideration of the Board of Managers. 

 
Section 3.10 Quorum. Four (4) Managers shall constitute a quorum for the transaction of 

business at any meeting of the Board of Managers, but if less than such a quorum is present at a 
meeting, a majority of the Managers present may adjourn the meeting from time to time without 
further notice. 

 



Section 3.11 Manner of Acting. The act of the majority of the Managers present at a 
meeting at which a quorum is present shall be deemed the act of the Board of Managers. 

 

Section 3.12 Action Without a Meeting. Any action required or permitted to be taken by 
the Board of Managers at a meeting may be taken without meeting if (i) a consent in writing, 
setting forth the action(s) so taken, shall be approved by all of the Managers, or (ii) a direct consent 
is given in a referendum. 

 

Section 3.13 Compensation.  Managers who are not employees or officials of the 
Commonwealth may be compensated for their attendance to meetings of the Board of Managers 
[$500] per day or as otherwise determined and fixed by the Board of Managers. Managers who 
are employees or officials of the Commonwealth of Puerto Rico or a public corporation shall serve 
on the Board of Managers without compensation. 

 

Section 3.14 Books and Records. The Board of Managers shall maintain or cause to be 
maintained, complete and accurate records of all properties owned or leased by the Company 
and complete and accurate books of account (containing such information as shall be necessary 
to record allocations and distributions), and make such records and books of account available 
for inspection by any Member, or any of the Member’s duly authorized representative, during 
regular business hours and at the principal office of the Company. 

 

Section 3.15 Fiscal Year. The taxable year of the Company shall be a fiscal year 
commencing on July 1st of each year and ending on June 30th of each year. 

 

ARTICLE IV  

COMMITTEES 

 

Section 4.01 Committees of the Board of Managers. The Board of Managers may 
designate one or more committees of the Board of Managers with such powers as shall be 
specified in a resolution of the Board of Managers. Each committee shall consist of such number 
of members as shall be determined from time to time by resolution of the Board of Managers. 
Each committee shall keep regular minutes of its meetings. All actions taken by a committee 
shall be reported to the Board of Managers at its next meeting and shall be subject to the 
approval, revision and/or alteration of the Board of Managers, provided that no legal rights of 
third parties shall be affected by such revision and/or alteration. 

 

Section 4.02 Election of Committee Members. The members of each committee shall be 
designated by the Board of Managers and shall serve until their successors are elected and qualified 
or until the members’ resignation and removal. Vacancies may be filled by the Board of Managers 
at any of its meetings. The Managers may designate one or more Managers to serve as an alternate 
member or members at any committee meeting to replace any absent or disqualified member, such 
alternate or alternates to serve for that committee meeting only. 

 

Section 4.03 Procedures; Meetings; Quorum. Committees shall meet at such times and at 
such place or places within or without the Commonwealth of Puerto Rico, as may be provided by 
such rules of procedure as such committee may adopt, or by resolution of the committee or of the 



Board of Managers. At every meeting of a committee, the presence of a majority of all the members 
thereof shall be necessary to constitute a quorum and the affirmative vote of a majority of the 
members thereof present shall be required for the transaction of business. 

Section 4.04 Compensation. The members of any committee, and the Managers who are 
invited to attend such committee, shall serve on the committees without compensation.

ARTICLE V 

OFFICERS OF THE COMPANY 

Section 5.1 Officers. The Board of Managers may elect and appoint any officers and 
assistant officers as may be deemed necessary and convenient and with such powers as shall be 
specified in a resolution of the Board of Managers. Any two offices (but not more than two), other 
than the offices of Executive Director and Secretary, may be held by the same person. The officers 
(or assistant officers) of the Company need not be Managers of the Company.  

Section 5.2 Election and Term of Office. The officers of the Company shall be elected at 
any meeting of the Board of Managers. Each officer shall hold office until his successor shall be 
duly elected and qualified or until his death or until he shall resign or shall have been removed in 
the manner hereinafter provided. 

Section 5.3. Executive Director. The Company shall have an Executive Director. The 
Executive Director of the Company shall be the Executive Director of the Authority, unless 
otherwise determined by the Board of Managers. The Executive Director shall execute the 
following duties: (i) shall have general charge and supervision of the business of the Company; 
(ii) shall see that all the orders and resolutions of the Board of Managers are carried into effect;
(iii) shall have the authority to sign and deliver in the name of the Company any contracts, or other
instruments pertaining to the business of the Company up to the amount of [$50,000], or as may
be otherwise approved and directed by the Board of Managers, except for those cases in which the
authority to sign and deliver is required by law to be exercised by another person or is expressly
delegated by this Agreement or by the Board of Managers to some other Manager or agent of the
Company; (v) may maintain records of a certify proceedings of the Board of Managers; (vi) shall
perform such other duties as may from time to time be prescribed by the Board of Managers.

Section 5.4 Sub-Director of Administration. The Company may have a Sub-Director of 
Administration, who shall be appointed by the Board of Managers, provided that, if the Authority 
has a Sub-Director of Administration, then the Sub-Director of Administration of the Company 
shall be the same as the Sub-Director of Admnisitration of the Authority.  The Sub-Director of 
Administration shall perform such duties and shall have such powers as may from time to time 
be assigned to him or her by the Board of Managers or the Executive Director.   

Section 5.5 Treasurer. The Treasurer shall perform such duties and shall have such 
powers as may from time to time be assigned to him or her by the Board of Managers or the 
Executive Director.  In addition, the Treasurer shall perform such duties and have such powers 
as are incident to the office of the treasurer, including without limitation the duty and power to 

 



keep and be responsible for all funds and securities of the Company, to deposit funds of the 
Company in depositories selected in accordance with applicable resolutions of the Board of 
Managers; to disburse such funds as ordered by the Board of Managers, to make accounts of 
such funds, and to render as required by the Board of Managers statements of all such 
transactions and of the financial condition of the Company. 

 

Section 5.6 Removal of Officers. Any officer may be removed by the vote of a majority of 
the entire Board of Managers. 

 

Section 5.7 Vacancies. A vacancy in any office resulting from death, resignation, removal, 
or any other cause, may be filled by the Board of Managers for the unexpired portion of the term 
thereof. 

 

ARTICLE VI 

FINANCIAL AFFAIRS 

 

Section 6.1 Loans. No loan shall be contracted for on behalf of the Company, and no 
evidences of indebtedness shall be issued in its name unless authorized by a resolution of the 
Board of Managers. Such authority may be general or confined to specific instances. 

 

Section 6.2 Checks; Drafts; etc. All checks, drafts or other orders for the payment of 
money, notes, or other evidences of indebtedness issued in the name of the Company shall be 
signed by such Manager or officer or officers or other agent or agents of the Company and in such 
manner as shall from time to time be determined by resolution of the Board of Managers. 

 

Section 6.3 Deposits. All funds of the Company not otherwise employed shall be 
deposited from time to time to the credit of the Company in such banks, trust companies, or 
other depositories as the Board of Managers may select or as may be designated by the 
Executive Director of the Company. 
 

ARTICLE VII 

INDEMNIFICATION 

 

Section 7.1 Third Party Actions. The Company shall indemnify any person who was or is 
a party or is threatened to be made a party to any threatened, pending or completed action, suit or 
proceeding, whether civil, criminal, administrative, or investigative, including all appeals (other 
than an action, suit or proceeding by or in the right of the Company) by reason of the fact that 
he/she is or was a Manager, officer or employee of the Company, or is or was serving at the request 
of the Company as a Manager, trustee, officer or employee of another Company, partnership, joint 
venture, trust or other enterprise, against expenses (including attorneys’ fees), judgments, decrees, 
fines, penalties and amounts paid in settlement actually and reasonably incurred by him in 
connection with such action, suit or proceeding if he acted in good faith and in a manner which he 
reasonably believed to be in or not opposed to the best interest of the Company and, with respect 
to any criminal action or proceeding, had no reasonable cause to believe his conduct was unlawful. 
Their termination of any action, suit or proceeding by judgment, order, settlement, conviction, or 
upon a plea of nolo contendere or its equivalent, shall not, of itself, create a presumption that the 



person did not act in good faith and in a manner which he reasonably believed to be in or not 
opposed to the best interest of the Company and, with respect to any criminal action or proceeding, 
had reasonable cause to believe that his conduct was unlawful. 

 

Section 7.2 Derivative Actions. The Company shall indemnify any person who was or is a 
party or is threatened to be made a party to any threatened, pending or completed action or suit, 
including all appeals, by or in the right of the Company to procure a judgment in its favor by reason 
of the fact that he is or was a Manager, officer or employee of the Company, or is or was serving 
at the request of the Company as a Manager, trustee, officer or employee of another Company, 
partnership, joint venture, trust or other enterprise, against expenses (including attorneys’ fees) 
actually and reasonably incurred by him in connection with the defense or settlement of such action 
or suit if he acted in good faith and in a manner he reasonably believed to be in or not opposed to 
the best interests of the Company, except that no indemnification shall be made in respect of any 
claim, issue or matter as to which such person shall have been finally adjudged to be liable for 
negligence or misconduct in the performance of his duty to the Company unless and only to the 
extent that the court in which such action or suit was brought shall determine upon application 
that, despite the adjudication of liability but in view of all the circumstances of the case, such 
person is fairly and reasonably entitled to indemnity for such expenses as such court shall deem 
proper. 

 

Section 7.3 Rights After Successful Defense. To the extent that a Manager, officer or 
employee has been successful on the merits or otherwise in defense of any action, suit or 
proceeding referred to in Section 7.1 or Section 7.2, or in defense or any claim, issue or matter 
therein, he shall be indemnified against expenses (including attorneys’ fees) actually and 
reasonably incurred by him in connection therewith. 

 

Section 7.4 Other Determination of Rights. Any indemnification under Section 7.1 or 
Section 7.2 (unless ordered by a court) shall be made by the Company as authorized in the specific 
case upon a determination that indemnification of the Manager, officer or employee is proper in 
the circumstances because he has met the applicable standard of conduct set forth in Section 7.1 
or Section 7.2. 

 

Section 7.5 Advances of Expenses. Expenses of each person indemnified hereunder 
incurred in defending a civil, criminal, administrative or investigative action, suit, proceeding 
(including all appeals), or threat thereof; may be paid by the Company in advance of the final 
disposition of such action, suit or proceeding as authorized by the Board of Managers, whether a 
disinterested quorum exists or not, upon receipt of an undertaking by or on behalf of the Manager, 
officer or employee, to repay such amount unless it shall ultimately be determined that he is 
entitled to be indemnified by the Company. 

 

Section 7.6 Non-Exclusiveness; Heirs. The indemnification provided by this Article shall 
not be deemed exclusive of any other rights to which those seeking indemnification may be entitled 
as a matter of law or under the Certificate of Formation or this Agreement, any agreement, vote of 
members, any insurance purchased by the Company, or otherwise, both as to action in his official 
capacity and as to action in another capacity while holding such office, and shall continue as to a 



person who has ceased to be Manager, officer or employee and shall inure to the benefit of the 
heirs, executors and administrators of such a person. 

 

Section 7.7 Purchase of Insurance. The Company may purchase and maintain insurance on 
behalf of any person who is or was a Manager, officer or employee of the Company, or is or was 
serving at the request of the Company as a Manager, officer or employee of another Company, 
partnership, joint venture, trust or other enterprise against any liability asserted against him and 
incurred by him in any such capacity, or arising out of his status as such, whether or not the 
Company would have the power to indemnify him against such liability under the provisions of this 
Article or of the Corporations Act. 

 

ARTICLE VIII 

WITHDRAWAL; DISSOLUTION 

 

Section 8.1 Withdrawal. The Member shall not be permitted to withdraw or resign from 
the Company. The adjudication of bankruptcy, whether voluntary or involuntary, or the 
bankruptcy or dissolution of the Member during the term of this Agreement, shall not affect the 
Company or its business.  

 

Section 8.2 Termination of the Company. The Company shall be terminated and dissolved 
upon the first to occur of the following: (a) upon the unanimous vote of the Board of Managers; 
or (b) upon the sale of all or substantially all the assets of the Company. 

 

ARTICLE IX  

WINDING UP 

 

Section 9.1 Winding Up. Upon the termination of the Company pursuant to Section 8.2 
above, a full and general accounting shall be taken of the Company’s business, and the affairs 
of the Company shall be wound up. The Board of Managers shall wind up and liquidate the 
Company by selling the Company’s assets, or by distributing such assets in kind, subject to the 
Company’s liabilities, or by a combination thereof, as determined by the Board of Managers. 
The proceeds of such liquidation shall be applied and distributed in the following order of 
priority, by the end of the taxable year during which the liquidation occurs (or, if later, within 
ninety (90) days after the date of the liquidation): (a) to the payment of any debts and liabilities 
of the Company; (b) to the setting up of any reserve which the Board of Managers shall 
reasonably deem necessary to provide for any contingent or unforeseen liabilities or obligations 
of the Company, with any excess in such reserve remaining after such liabilities are satisfied to 
be distributed as soon as practicable in the manner hereinafter set forth; and (c) thereafter, the 
balance of the proceeds, if any, shall be distributed in accordance with Section 1.6 of this 
Agreement. 

 

Section 9.2 Statement. The Member shall be furnished with a statement prepared by the 
Company’s accountants, which shall set forth the assets and liabilities of the Company as of the 
date of complete liquidation. 

 



Section 9.3 No Liability of Member. Notwithstanding anything in this Agreement to the 
contrary, neither the Board of Managers nor the Member shall be personally liable for the 
liabilities and obligations of the Company nor shall it be liable for the payment of any debt 
(including bonds, notes or other obligations), or any portion thereof; of the Company, it being 
expressly understood that any such liabilities, obligations an debts shall be paid solely from the 
operations and assets of the Company. 

 

ARTICLE X 

MISCELLANEOUS 

 

Section 10.1 Amendments. This Agreement may be modified or amended only with the 
written approval of the Member. 

 

Section 10.2 Notices. All notices, consents or other instruments hereunder shall be in 
writing and mailed by United States mail, postage prepaid, and shall be directed to the parties 
hereto at the last addresses of the parties furnished by them in writing to the Company, and to the 
Company at is principal office. The Company and/or the Member shall have the right to designate 
a new address for receipt of notices by notice addressed to the Members and the Company and 
mailed as aforesaid. Such notices shall be made a permanent part of the Company records. 

 
Section 10.3 Benefit and Binding Effect. This Agreement shall inure to the benefit of, and 

be binding upon, the Member and its administrators, executors, legal representatives, nominees, 
successors and permitted assigns. 

 

Section 10.4 Captions. The captions of the respective Articles and Sections of this 
Agreement are inserted for convenience and reference only and will not affect the meanings of the 
provisions of this Agreement. 

 

Section 10.5 Governing Law. This Agreement and the rights of all the parties hereunder 
shall be governed by, and construed in accordance with, the laws of the Commonwealth of Puerto 
Rico. 

 

Section 10.6 Application of the Corporations Act. Any matter not specifically covered by 
the provisions of this Agreement shall be governed by the provisions of the Corporations Act.  
 

[Signature Page Follows] 
 

  



IN WITNESS WHEREOF, the undersigned has executed this Agreement on the day 
and year first written above. 

 

PUERTO RICO ELECTRIC POWER AUTHORITY 

 

 

By: _________________________ 
Name: Josué Colón 
Title: Executive Director  

 



 

EXHIBIT A 

 
Member Capital Contribution No. of 

Units 

Percentage 

Interest 

Puerto Rico 
Electric Power 
Authority 

[PROPERTYCO] Assets (as defined in the 
Capital Contribution Agreement between the 
Authority and the Company dated as of April 
[●], 2021) 

1 100% 

 

 
 
 



 

CAPITAL CONTRIBUTION AGREEMENT 

PREPA PROPERTYCO LLC  

 
 This Capital Contribution Agreement (the “Agreement”) is executed effective as of [●], 
2021, in San Juan, Puerto Rico, by and between the PUERTO RICO ELECTRIC POWER 

AUTHORITY, a public corporation and instrumentality of the Commonwealth of Puerto Rico 
created pursuant to Act No. 83 of May 2, 1941, as amended (“PREPA”), and PREPA 

PROPERTYCO LLC, a public instrumentality organized as a limited liability company under 
the laws of the Commonwealth of Puerto Rico (“PropertyCo” and, together with PREPA, the 
“Parties”).  

 

WITNESSETH: 

 

 WHEREAS, PREPA owns (i) Puerto Rico’s transmission and distribution system (the 
“T&D System”) and related facilities, equipment and other tangible and intangible assets used in 
connection with the T&D System (collectively, the “T&D Assets”), (ii) certain thermal power 
plants (collectively, the “Generation Facilities”) and related facilities, equipment and other 
tangible and intangible assets used solely in connection with the Generation Facilities (collectively, 
the “GenCo Assets”), (iii) certain hydroelectric generation plants and public irrigation facilities 
(the “HydroCo Facilities”) and related facilities, dams and reservoirs, equipment and other tangible 
and intangible assets used solely in connection with the HydroCo Facilities (collectively, the 
“HydroCo Assets”), and (iv) certain other assets not  directly related to the T&D System, the 
Generation Facilities or the HydroCo Facilities (the “PropertyCo Assets”), including the assets 
described in Schedule I hereto;  

 

WHEREAS, PREPA, LUMA Energy, LLC (“ManagementCo”), LUMA Energy Servco, 
LLC (“ServCo” and, together with ManagementCo, the “T&D Operator”), and the Puerto Rico 
Public-Private Partnership Authority are parties to a certain Puerto Rico Transmission and 
Distribution System Operation and Maintenance Agreement dated as of June 22, 2020 (the “T&D 
O&M Agreement”);  
 
 WHEREAS,  pursuant to the terms of the T&D O&M Agreement, the T&D Operator is 
responsible for the operation and maintenance of the T&D System; 
 
 WHEREAS, the T&D O&M Agreement contemplates the reorganization of PREPA’s 
assets into separate legal entities (the “Reorganization”);  
 
 WHEREAS, consistent with Puerto Rico’s energy public policy and the T&D O&M 
Agreement, PREPA organized PropertyCo on [●], 2021 as a limited liability company under 
Chapter 19 of the Puerto Rico General Corporation Law;  
 
 WHEREAS, in furtherance of the Reorganization, PREPA desires to contribute the 
PropertyCo Assets to PropertyCo, and PropertyCo has agreed to accept the assets being 
contributed hereunder, subject to and in exchange for 100% of the membership interests of 
PropertyCo;  
 



 NOW, THEREFORE, in consideration of the premises and for other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 
 

1. Capital Contribution.  Effective as of the date hereof, PREPA hereby contributes, 
assigns, transfers, conveys and delivers to PropertyCo, and PropertyCo hereby accepts from 
PREPA, the PropertyCo Assets (the “Capital Contribution”). Included in Schedule I hereto is a list 
of all PropertyCo Assets identified by PREPA as of the date of this Agreement. However, the 
intent of the Parties hereto is that any assets not directly related to the T&D System, the Generation 
Assets or the HydroCo Assets, irrespective of whether they are identified in Schedule I, be 
transferred to PropertyCo.  

 
2. Assumed Liabilities. From and after the date hereof, PropertyCo shall assume, 

perform and satisfy any liabilities relating to the PropertyCo Assets arising and relating to periods 
after the date hereof (the “Assumed Liabilities”).  Except for the Assumed Liabilities or as 
otherwise required by law, PropertyCo shall not assume and shall not be responsible to pay, 
perform or satisfy any other liabilities of PREPA.  

 

3. Additional Documentation.  The Parties hereto agree to execute and deliver from 
time to time any documents as may be necessary to effectuate and evidence the Capital 
Contribution, including, without limitation, such public deeds of transfer as may be required to 
reflect the transfer to PropertyCo of the real properties described in item 1 of Schedule I hereto 
and any other real property that is part of the PropertyCo Assets.  

 

4. Governing Law.   This Agreement shall be governed and construed under the laws 
of the Commonwealth of Puerto Rico. 

 
5. Third Party Beneficiary.  No provision of this Agreement is intended, nor shall it 

be interpreted, to provide or create any third party beneficiary rights or other rights of any kind in 
any affiliate, stockholder, partner, member, director, officer or employee of any Party to this 
Agreement or any other person or entity. 

 
6. Severability.  If any provision of this Agreement, or the application thereof, is for 

any reason held to any extent to be invalid or unenforceable, the remainder of this Agreement and 
application of such provision to other persons or circumstances will be interpreted so as reasonably 
to effect the intent of the Parties hereto.   
 

7. Further Assurances.  At any Party’s request and without further consideration, the 
Parties shall execute and deliver any further instruments of conveyance and take such other actions 
as the requesting party may reasonably require to complete more effectively the actions specified 
herein. Without limiting the generality of the foregoing, pursuant to Section 1 hereof and subject 
to the other terms and conditions of this Agreement, in the event that PREPA or PropertyCo 
discovers that any PropertyCo Asset was inadvertently (a) retained by PREPA or (b) transferred 
and delivered to another entity directly or indirectly owned by PREPA as a result of the 
Reorganization, PREPA (or the entity to which such asset was transferred) shall promptly transfer 
and deliver such PropertyCo Asset to PropertyCo in accordance with the terms of this Agreement. 



If any asset that is not a PropertyCo Asset was inadvertently transferred and delivered to 
PropertyCo, PropertyCo shall promptly transfer such asset back to PREPA (or to the entity to 
which such asset should have been transferred as a result of the Reorganization).  

 
8. Counterparts.  This Agreement may be executed in one or more counterparts, each 

of which shall be deemed an original, but all of which together shall constitute one and the same 
instrument.  Any counterpart signature page may be executed by either Party, and may be delivered 
by facsimile transmission or any form of electronic transmission (including via e-mail of portable 
document format (PDF) copies), and any such facsimile or electronically transmitted signature 
pages may be attached to one or more counterparts of this Agreement, and such faxed signature(s) 
shall have the same force and effect, and be as binding, as if original signatures had been executed 
and delivered in person. 
 

9. Entire Agreement and Amendments. This Agreement contains all of the 
agreements between the Parties hereto with respect to the subject matter hereof.  Any prior 
representations, warranties, correspondence, statements, memoranda or agreements (oral or 
written) are replaced and superseded in total by this Agreement.  This Agreement may only be 
modified or amended upon the written consent of each Party hereto. 

 
10. Assignments.  This Agreement may not be assigned, in whole or in part, by any of 

the Parties without the prior written consent of the other Party.  
 

11. Binding on Successors.  This Agreement shall be binding upon and it shall inure 
to the benefit of the respective successors and permitted assigns of the Parties. 

 
12. Headings.  The heading of each section of this Agreement is included only for 

convenience of reference and shall not affect the meaning or construction of any provision hereof. 
 

[Signatures appear on following page.]  



IN WITNESS WHEREOF, the Parties have duly executed and delivered this Agreement 
as of the date first above written. 
  

 

PUERTO RICO ELECTRIC POWER AUTHORITY 
 
 
 
By: _________________________________  
Name:  
Title:  
 
 
[PREPA PROPERTYCO LLC] 

 
 
 
By:  ________________________________ 
Name: 
Title:   

  
 
 
 
 
 
 
 
4817-8717-5137 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

SCHEDULE I 

 

PROPERTYCO ASSETS 

 

1. Real Estate 

The real properties identified in Schedule II-A hereto, along with all buildings, structures, 
improvements, and appurtenances located therein, and any easements or other property rights 
related to such facilities.  

2. Machinery and Equipment 

All machinery and equipment, mobile or otherwise, located at the PropertyCo Real Properties.   

3. Inventory  

All inventory items located at the PropertyCo Real Properties or purchased specifically for use 
or consumption in the PropertyCo Real Properties.  

4. Licenses and Permits 
 
All orders of approval, permits, licenses, authorizations, consents, certifications, exemptions, 
registrations, rulings or entitlements issued to PREPA by any governmental body that relate 
solely to the PropertyCo Real Properties, to the extent transferable. 
 

5. Books and Records 
 
All books, records, documents, drawings, reports, data (including, without limitation, any 
operational, safety, environmental, quality, health and human resource or any other historical 
data), in each case, related to the ownership or operation of the PropertyCo Real Properties, 
and all instructions and/or maintenance manuals, past or present, in printed format or as stored 
on computer media, relating to the PropertyCo Real Properties. 
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PUERTO RICO PREPA-GENCO-HYDROCO OPERATING AGREEMENT 

 
dated as of 

________, 202[●] 

 

THE PUERTO RICO ELECTRIC POWER AUTHORITY 
as Owner of the T&D System,  

[PREPA GENCO, LLC] 
as Owner of the Legacy Generation Assets, 

[PREPA HYDROCO, LLC] 
as Owner of the Hydropower Assets, 

LUMA ENERGY SERVCO, LLC 
as T&D Operator,  

and 

THE PUERTO RICO PUBLIC-PRIVATE PARTNERSHIPS AUTHORITY 
as Administrator 
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PUERTO RICO PREPA-GENCO-HYDROCO OPERATING AGREEMENT 

This PUERTO RICO PREPA-GENCO-HYDROCO OPERATING AGREEMENT (this 
“Agreement”) is made and entered into as of [●], 2022 by and among: (i) the Puerto Rico Electric Power 
Authority (“PREPA”), a public corporation and governmental instrumentality of the Commonwealth of 
Puerto Rico (the “Commonwealth”), created under Act No. 83 of the Legislative Assembly of Puerto Rico, 
enacted on May 2, 1941, as amended, known as the “Puerto Rico Electric Power Authority Act”; 
(ii) [PREPA Genco LLC] (“Genco”), a public limited liability company and governmental instrumentality 
of the Commonwealth, created under Act No. 164 of the Legislative Assembly of Puerto Rico, enacted on 
December 16, 2009, as amended, known as the “Puerto Rico General Corporations Act” (“Act 164”); 
(iii) [PREPA Hydroco LLC] (“Hydroco”), a public limited liability company and governmental 
instrumentality of the Commonwealth, created under Act 164; (iv) LUMA Energy ServCo, LLC, in its 
capacity as “Operator” pursuant to the T&D O&M Agreement (as defined below) (“T&D Operator”), a 
limited liability company organized under the laws of the Commonwealth; and (v) the Puerto Rico 
Public-Private Partnerships Authority (“Administrator” and, together with PREPA, Genco, Hydroco and 
T&D Operator, the “Parties” and each, a “Party”), a public corporation of the Commonwealth, created 
under Act No. 29 of the Legislative Assembly of Puerto Rico, enacted on June 8, 2009, as amended, known 
as the “Public-Private Partnership Authority Act” (“Act 29”). Capitalized terms used but not otherwise 
defined herein shall have the meaning ascribed to them in Article 1. 

RECITALS 

WHEREAS, PREPA owns and leases the transmission and distribution system and related 
facilities, equipment and other assets related to the transmission and distribution system in which PREPA 
has an ownership or leasehold interest (the “T&D System”); 

WHEREAS, PREPA underwent a reorganization pursuant to which PREPA: (a) (i) created Genco, 
a wholly-owned subsidiary of PREPA; and (ii) transferred to Genco all of its thermal generation plants and 
the fuel contracts, assets and personnel related thereto (the “Legacy Generation Assets”), including those 
transferred to Genco pursuant to the Genco Capital Contribution Agreement; (b) (i) created Hydroco, a 
wholly-owned subsidiary of PREPA; and (ii) transferred to Hydroco all of its hydroelectric generating units, 
the public irrigation facilities and the assets related thereto (the “Hydropower Assets”), including those 
transferred to Hydroco pursuant to the Hydroco Capital Contribution Agreement; and (c) transferred out of 
PREPA to a wholly-owned subsidiary of PREPA certain other assets unrelated to the T&D System, the 
Legacy Generation Assets or the Hydropower Assets;  

WHEREAS, as a result of such reorganization and associated transfers, (a) Genco owns the Legacy 
Generation Assets and (b) Hydroco owns the Hydropower Assets; 

WHEREAS, PREPA, Administrator and T&D Operator have entered into that certain Puerto Rico 
Transmission and Distribution System Operation and Maintenance Agreement, dated as of June 22, 2020 
(as amended, modified or supplemented from time to time in accordance with its terms, the “T&D O&M 
Agreement”), pursuant to which T&D Operator (a) took over the operation and management of the T&D 
System, including certain administrative, managerial and operational services, on June 1, 2021 and 
(b) assumed the role as T&D System operator, including (i) managing control center operations, including 
generation scheduling and economic/reliable T&D System dispatch; (ii) balancing the supply and demand 
of electricity, including reacting to changes in demand in real time, adjusting generation dispatch to be in 
balance with demand and maintaining the T&D System at safe operating levels in accordance with Prudent 
Utility Practices (as defined in the T&D O&M Agreement) and the System Operation Principles; (iii) 
conduct T&D System planning activities; (iv) develop and implement reliability standards appropriate for 
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the conditions in the Commonwealth; and (v) manage a transparent, equitable and open generator 
interconnection process; 

WHEREAS, Genco, Administrator and the Person selected by the partnership committee 
established by Administrator (as defined below) on July 13, 2020 pursuant to Section 5 of Act No. 120 of 
the Legislative Assembly of Puerto Rico, enacted on June 21, 2018, as amended, known as the “Puerto 
Rico Electric System Transformation Act” and the provisions of Act 29 (“Genco Operator”) expect to enter 
into that certain Puerto Rico Thermal Generation Facilities Operation and Maintenance Agreement (as 
amended, modified or supplemented from time to time in accordance with its terms, the (“Generation O&M 
Agreement”), pursuant to which Genco Operator would take over the operation and maintenance of the 
Legacy Generation Assets, including certain administrative, managerial and operational services; 

WHEREAS, prior to Genco Operator taking over the operation and maintenance of the Legacy 
Generation Assets pursuant to the Generation O&M Agreement, Genco will continue to be responsible for 
the operation and maintenance of the Legacy Generation Assets; 

WHEREAS, Hydroco will be responsible for the operation and maintenance of the Hydropower 
Assets; and 

WHEREAS, given that the Legacy Generation Assets and the Hydropower Assets have been split 
from the T&D System such that (a) each of the T&D System, the Legacy Generation Assets and the 
Hydropower Assets are owned by separate corporate entities and (b) each of the T&D System, the Legacy 
Generation Assets and the Hydropower Assets are operated and maintained by separate corporate entities, 
the Parties wish to coordinate certain matters with respect to the Legacy Generation Assets and the 
Hydropower Assets. 

NOW THEREFORE, in consideration of the mutual covenants, representations, warranties and 
agreements contained herein and other valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the Parties covenant and agree as follows: 

 
DEFINITIONS; INTERPRETATION 

Section 1.1 Definitions. As used in this Agreement, the following capitalized terms have the 
respective meanings set forth below. 

“Act 164” has the meaning set forth in the introductory paragraph. 

“Act 29” has the meaning set forth in the introductory paragraph. 

“Administrator” has the meaning set forth in the introductory paragraph. 

“Affiliate” means, with respect to any Person, any other Person that, directly or indirectly, 
including through one or more intermediaries, Controls, is Controlled by or is under common Control with 
such Person. 

“Agreed Operating Procedures” has the meaning set forth in Section 4.7, and includes any 
Agreed Operating Procedures entered into on or before the Effective Date between T&D Operator and 

PREPA, as the case may be, with respect to the Legacy Generation Assets or the Hydropower Assets, 
respectively, as may be updated or amended from time to time. 
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“Agreement” has the meaning set forth in the introductory paragraph. 

“Ancillary Services” has the meaning set forth in Section 4.5. 

“Applicable Law” means any foreign, national, federal, state, Commonwealth, municipal 
or local law, constitution, treaty, convention, statute, ordinance, code, rule, regulation, common law, case 
law or other similar requirement enacted, adopted, promulgated or applied by any Governmental Body, 
including any Environmental Law, PROMESA and any order issued by the Title III Court, in each case 
applicable to the Parties.  

“Budget Allocation Meeting” has the meaning set forth in Section 3.1(b)(i). 

“Budgets” has the meaning set forth in Section 3.1(b)(i). 

“Business Day” means any day that is not a Saturday, a Sunday or a day observed as a 
holiday by either the Commonwealth or the United States federal government. 

“CERCLA” means the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, 42 U.S.C. §§ 9601 et seq. 

“Commonwealth” has the meaning set forth in the introductory paragraph. 

“Consent Decree” means the Consent Decree between PREPA and the United States of 
America (through the United States Department of Justice and the EPA), as entered by the United States 
District Court for the District of Puerto Rico on March 19, 1999 in Civil Action No. 93-2527(CCC), as 
modified on September 9, 2004, and as may be further modified in the future, including any successor 
consent decree thereto. 

“Control”, “Controlled by” and similar expressions mean the power, directly or indirectly, 
to direct or cause the direction of the management and policies of a Person (other than an individual), 
whether through the ownership of outstanding share capital (or equivalent interest), by contract or 
otherwise. Without limiting the foregoing, a Person shall be deemed to Control another Person (a) if such 
Person has directly or indirectly designated a majority of the board of directors (or equivalent governing 
body) of such other Person or (b) if such Person has the direct or indirect power, whether through ownership 
of outstanding share capital (or equivalent interest), by contract or otherwise, to designate a majority of the 
board of directors (or equivalent governing body) of such other Person. 

“Dispatch” means the scheduling and control, directly or indirectly, manually or 
automatically, by T&D Operator of the generation of the Generation Units at each Legacy Generation Asset 
or Hydropower Asset in order to increase or decrease the electrical energy delivered to the T&D System in 
accordance with the System Operation Principles and the applicable Agreed Operating Procedures.  

“Effective Date” has the meaning set forth in Section 2.1. 

“Electricity” means the electrical energy, capacity and Ancillary Services available from 
one or more of the Legacy Generation Assets or one or more of the Hydropower Assets. 

“Environmental Law” means (a) any law, statute, ordinance, code, rule, regulation, order, 
writ, injunction, decree, ruling, determination, award, standard, permit or variance of any Governmental 
Body, or any binding agreement with any Governmental Body, and (b) any consent order or decree, 
settlement agreement or other similar agreement between PREPA, Genco and/or Hydroco and the Puerto 
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Rico Department of Natural and Environmental Resources, EPA, the United States Department of Justice, 
or other relevant Governmental Body, in each case having the force of law and applicable from time to 
time, relating to (i) the conservation, protection, pollution, contamination or remediation of the environment 
or natural resources, (ii) any Hazardous Material, including investigation, study, remediation or abatement 
of such Hazardous Material, (iii) the storage, treatment, disposal, recycling or transportation of any 
Hazardous Material or (iv) human health or safety. For the avoidance of doubt, Environmental Law includes 
the Consent Decree. 

“EPA” means the United States Environmental Protection Agency. 

“Fiscal Year” means the period from July 1 through June 30 of the following year. Any 
computation made on the basis of a Fiscal Year shall be adjusted on a Pro Rata basis to take into account 
any Fiscal Year of less than 365/366 days. 

“FOMB” means the Financial Oversight and Management Board for Puerto Rico. 

“Fuel Charge Adjustment” means the applicable cost recovery rate provision, as approved 
by PREB from time to time pursuant to Applicable Law. 

“Fuel Costs” means the costs and expenses related to fuel incurred by Genco which PREB 
approves for recovery from monies collected through the Fuel Charge Adjustment, net of any proceeds 
received by or on behalf of Genco from the sale of fuel. 

“Genco” has the meaning set forth in the introductory paragraph and is subject to 
Section 1.2(d).  

“Genco Accounts Funding Notice” has the meaning set forth in Section 3.3(a). 

“Genco Budget” means, for any given Fiscal Year, the budget of (a) the non-fuel 
expenditures required to operate and maintain the Legacy Generation Assets and to provide the Genco 
Decommissioning Services for such Fiscal Year, together with the projected budget for the following two 
(2) Fiscal Years, in each case including monthly budgets of such expenditures and cash flows, and (b) any 
Genco Operator Fees, as such budget may be amended or adjusted from time to time with the approval of 
PREB; provided that in the event the amounts in clauses (a) and (b) for a given Fiscal Year have not been 
finalized in accordance with Section 3.1(d)(iii) by July 1 of such Fiscal Year, the applicable approved 
Genco Budget for the immediately preceding Fiscal Year (as the same may have been amended) shall 
remain in effect as a default budget until such time as the applicable Genco Budget for such Fiscal Year is 
so finalized; provided, further, that any such default budget shall be compliant with the then-applicable 
Rate Order.  

“Genco Budget Notice” has the meaning set forth in Section 3.1(d)(ii). 

“Genco Capital Contribution Agreement” means [that certain capital contribution 
agreement entered into on or prior to the Effective Date between PREPA and Genco pursuant to which 
PREPA transferred to Genco the Legacy Generation Assets]. 

“Genco Decommissioning Services” means the permitting, demolition, decontamination 
and dismantling or preparation for conversion, as applicable, of any of the Legacy Generation Assets, for 
waste disposal and for achievement of end-state conditions within a prescribed time, all of which, including 
costs, has been approved by PREB. 
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“Genco Fuel Account” has the meaning set forth in Section 3.5(b)(i). 

“Genco Fuel Account Deposit” means, as of a given day (not more than two (2) Business 
Days before the date of the applicable Genco Accounts Funding Notice) in any given month, the amount 
required to replenish the Genco Fuel Account so as to maintain on such day an aggregate funding level in 
the Genco Fuel Account and the Other Genco Fuel Accounts equal to the sum of the forecasted Fuel Costs 
as approved by PREB for the subsequent two (2) months (which amount shall be the minimum working 
capital level that is required for purposes of this Agreement), taking into account all funds on deposit in the 
Genco Fuel Account and the Other Genco Fuel Accounts as of such day. For the avoidance of doubt, if at 
any time during the Term the forecasted Fuel Costs as approved by PREB for one (1) or more of the 
subsequent two (2) months do not exist, then the forecasted Fuel Costs as approved by PREB for the most 
recent prior one (1) month shall be used. 

“Genco Interconnection Facilities” means all assets, equipment and facilities located on 
Genco’s side of each Interconnection Point, installed, operated and maintained by or on behalf of Genco 
for the purpose of interconnecting each Legacy Generation Asset to the T&D System, as further described 
in the LGA Interconnection Agreement. 

“Genco Operating Account” has the meaning set forth in Section 3.4(b)(i). 

“Genco Operating Account Deposit” means, as of a given day (not more than two (2) 
Business Days before the date of the applicable Genco Accounts Funding Notice) in any given month, the 
amount required to replenish the Genco Operating Account so as to maintain on such day an aggregate 
funding level in the Genco Operating Account, the Other Genco Operating Accounts, the Hydroco 
Operating Account and the Other Hydroco Operating Accounts equal to the sum of the then-approved 
Genco Budget and Hydroco Budget for the subsequent two (2) months, taking into account all funds on 
deposit in the Genco Operating Account, the Other Genco Operating Accounts, the Hydroco Operating 
Account and the Other Hydroco Operating Accounts as of such day. 

“Genco Operator” has the meaning set forth in the Recitals and is subject to Section 1.2(d). 

“Genco Operator Effective Date” has the meaning set forth in Section 1.2(d).  

“Genco Operator Fees” means the maximum amounts for fixed and incentive 
compensation available to Genco Operator in a given Fiscal Year pursuant to the Generation O&M 
Agreement. 

“Generation Budget” means, for any given Fiscal Year, the combination of the Genco 
Budget and the Hydroco Budget for such Fiscal Year. 

“Generation O&M Agreement” has the meaning set forth in the Recitals. 

“Generation Pass-Through Expenditures” means the costs and expenses (without markup 
for profit) incurred by or on behalf of Genco or Hydroco in the course of providing Electricity, including 
the costs and expenses incurred under this Agreement. 

“Generation Unit” means each of the individual combustion or gas turbine generator units, 
steam turbine generator units and hydropower or irrigation generator units of each Legacy Generation Asset 
or each Hydropower Asset. 
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“Governmental Body” means any U.S. federal, state, Commonwealth, regional, municipal 
or local legislative, executive, judicial or other governmental board, agency, authority, commission, bureau, 
administration, court, instrumentality or other duly authorized body, including PREB and the FOMB (if 
then in existence), other than PREPA, Genco and Hydroco, and, in its capacity as such under this 
Agreement, Administrator, or any official thereof having jurisdiction with respect to any subject of this 
Agreement. 

“Hazardous Material” means: (a) any waste, substance, object or material deemed 
hazardous under Environmental Law, including “hazardous substances” as defined in CERCLA and 
“hazardous waste” as defined in RCRA and any local counterpart law; (b) any oil or petroleum product, 
lead-based paint, per- or polyfluoroalkyl substances or polychlorinated biphenyl; and (c) any other 
pollutant, contaminant, material, substance or waste that has deleterious or hazardous properties and that is 
listed, defined or is subject to regulation under any Environmental Law. 

“Hydroco” has the meaning set forth in the introductory paragraph. 

“Hydroco Account Funding Notice” has the meaning set forth in Section 3.3(b). 

“Hydroco Budget” means, for any given Fiscal Year, the budget of the non-fuel 
expenditures required to operate and maintain the Hydropower Assets and to provide the Hydroco 
Decommissioning Services for such Fiscal Year, together with the projected budget for the following two 
(2) Fiscal Years, in each case including monthly budgets of such expenditures and cash flows, as such 
budget may be amended or adjusted from time to time with the approval of PREB; provided that in the 
event the amounts above for a given Fiscal Year have not been finalized in accordance with 
Section 3.1(d)(iii) by July 1 of such Fiscal Year, the applicable approved Hydroco Budget for the 
immediately preceding Fiscal Year (as the same may have been amended in accordance with this 
Agreement) shall remain in effect as a default budget until such time as the applicable Hydroco Budget for 
such Fiscal Year is so finalized; provided, further, that any such default budget shall be compliant with the 
then-applicable Rate Order and to the extent it is not so compliant such default budget shall be reduced so 
as to be compliant with the then-applicable Rate Order. 

“Hydroco Budget Notice” has the meaning set forth in Section 3.1(c)(ii). 

“Hydroco Capital Contribution Agreement” means [that certain capital contribution 
agreement entered into on or prior to the Effective Date between PREPA and Hydroco pursuant to which 
PREPA transferred to Hydroco the Hydropower Assets]. 

“Hydroco Decommissioning Services” means the permitting, demolition, decontamination 
and dismantling or preparation for conversion, as applicable, of any of the Hydropower Assets, for waste 
disposal and for achievement of end-state conditions within a prescribed time, all of which, including costs, 
has been approved by PREB. 

“Hydroco Interconnection Facilities” means all assets, equipment and facilities located on 
Hydroco’s side of each Interconnection Point, installed, operated and maintained by or on behalf of 
Hydroco for the purpose of interconnecting each Hydropower Asset to the T&D System, as further 
described in the Hydropower Interconnection Agreement. 

“Hydroco Operating Account” has the meaning set forth in Section 3.6(b)(i). 
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“Hydroco Operating Account Deposit” means, as of a given day (not more than two (2) 
Business Days before the date of the applicable Hydroco Account Funding Notice) in any given month, the 
amount required to replenish the Hydroco Operating Account so as to maintain on such day an aggregate 
funding level in the Hydroco Operating Account and the Other Hydroco Operating Accounts equal to the 
then-approved Hydroco Budget for the subsequent two (2) months, taking into account all funds on deposit 
in the Hydroco Operating Account and the Other Hydroco Operating Accounts as of such day. 

“Hydropower Assets” has the meaning set forth in the Recitals. 

“Hydropower Cost” has the meaning set forth in Section 3.6(a).   

“Hydropower Interconnection Agreement” means that certain interconnection agreement 
to be entered into on or about the Effective Date between PREPA and Hydroco with respect to the 
interconnection of the T&D System and the Hydropower Assets substantially and in all material respects 
in the form of Annex I. 

“Initial Generation Budget” means the Generation Budget approved by PREB or certified 
by the FOMB and effective from July 1, 2022, through June 30, 2023, which Initial Generation Budget is 
consistent with the applicable Rate Order then in effect. 

“Interconnection Agreements” means the LGA Interconnection Agreement and the 
Hydropower Interconnection Agreement. 

“Interconnection Facilities” means the Genco Interconnection Facilities, the Hydroco 
Interconnection Facilities and the T&D Interconnection Facilities, as the case may be. 

“Interconnection Point” means, (a) with respect to each Legacy Generation Asset, the 
physical demarcation point between the applicable Genco Interconnection Facilities, on the one hand, and 
the applicable T&D Interconnection Facilities, on the other hand, where Electricity from such Legacy 
Generation Asset is delivered or made available to the T&D System, and (b) with respect to each 
Hydropower Asset, the physical demarcation point between the applicable Hydroco Interconnection 
Facilities, on the one hand, and the applicable T&D Interconnection Facilities, on the other hand, where 
Electricity from such Hydropower Asset is delivered or made available to the T&D System. The 
Interconnection Points are further described in the LGA Interconnection Agreement and the Hydropower 
Interconnection Agreement. 

“Joinder Agreement” has the meaning set forth in Section 8.11. 

“Legacy Generation Assets” has the meaning set forth in the Recitals. 

“LGA Interconnection Agreement” means that certain interconnection agreement to be 
entered into on or about the Effective Date between PREPA and Genco with respect to the interconnection 
of the T&D System and the Legacy Generation Assets substantially and in all material respects in the form 
of Annex I. 

“Lien” means any and every lien, pledge, security interest, claim, mortgage, deed of trust, 
lease, charge, option, right of first refusal, easement or other real estate declaration, covenant, condition, 
restriction or servitude, transfer restriction under any encumbrance or any other restriction or limitation 
whatsoever, including mechanics’, materialmen’s, laborers’ and lenders’ liens. 
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“Losses” has the meaning set forth in Section 5.1(a). 

“O&M Charge” has the meaning set forth in Section 3.4(a). 

“Other Genco Fuel Accounts” has the meaning set forth in Section 3.5(b)(i). 

“Other Genco Operating Accounts” has the meaning set forth in Section 3.4(b)(i). 

“Other Hydroco Operating Accounts” has the meaning set forth in Section 3.6(b)(i). 

“Other PREPA Budgets” has the meaning set forth in Section 3.1(b)(i). 

“Party” or “Parties” has the meaning set forth in the introductory paragraph. 

“Person” means any individual (including the heirs, beneficiaries, executors, legal 
representatives or administrators thereof), firm, corporation, company, association, partnership, limited 
partnership, limited liability company, joint stock company, joint venture, trust, business trust, 
unincorporated organization or other entity or a Governmental Body. 

“PREB” means the Puerto Rico Energy Bureau, also known as the Negociado de Energia 
de Puerto Rico, an independent body created under Act No. 57 of the Legislative Assembly of Puerto Rico, 
enacted on May 27, 2014, as amended, known as the “Puerto Rico Energy Transformation and RELIEF 
Act”. 

“PREB Actions” has the meaning set forth in Section 8.9.  

“PREPA” has the meaning set forth in the introductory paragraph. 

“PREPA Fuel Account” means the fuel account established by PREPA pursuant to Section 
7.5(e)(i)(B) of the T&D O&M Agreement. 

“PREPA Generation Expenditures Account” means the account established by PREPA 
pursuant to Section 7.5(e)(i) of the T&D O&M Agreement solely for purposes of funding O&M Charges 
and Hydropower Costs pursuant to this Agreement. 

“Pro Rata” and similar expressions mean an adjustment to a cost, payment or other amount 
due over a period of time to account for it accruing over only a portion of such period. 

“PROMESA” means the Puerto Rico Oversight, Management and Economic Stability Act 
enacted on June 30, 2016 (P.L. 114-187). 

“Rate Order” means any rate order reflecting determinations and directives of, and 
requirements established by, PREB through its review of a Rate Order Modification Request and the 
subsequent rate review proceeding. 

“Rate Order Modification Request” means any application submitted from time to time, or 
as otherwise required by Applicable Law or ordered by PREB, by T&D Operator to PREB requesting a 
change in customer rates or charges. 

“RCRA” means the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq. 
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“System Operation Principles” means the operation principles conditionally approved by 
PREB on June 1, 2021, and available on T&D Operator’s website at https://lumapr.com/, as may be 
amended from time to time in accordance with Applicable Law, including any operation procedures 
established in connection therewith, as may be amended from time to time. 

“T&D Budget” has the meaning set forth in Section 3.1(b)(i). 

“T&D Interconnection Facilities” means all assets, equipment and facilities located on 
PREPA’s side of each Interconnection Point, installed, operated and maintained by or on behalf of PREPA 
for the purpose of interconnecting each Legacy Generation Asset or each Hydropower Asset to the T&D 
System, as further described in the applicable Interconnection Agreement. 

“T&D O&M Agreement” has the meaning set forth in the Recitals. 

“T&D Operator” has the meaning set forth in the introductory paragraph. 

“T&D System” has the meaning set forth in the Recitals. 

“Term” has the meaning set forth in Section 2.2. 

“Title III Case” means PREPA’s case under Title III of PROMESA in the U.S. District 
Court. 

“Title III Court” means the U.S. District Court presiding over the Title III Case. 

“United States” or “U.S.” means the United States of America. 

Section 1.2 Interpretation; Construction. 

(a) Headings. The table of contents and titles and headings to articles and sections 
herein are inserted for convenience of reference only and are not intended to be a part of or to affect the 
meaning or interpretation of this Agreement. Except as otherwise indicated, all references in this Agreement 
to “Articles”, “Sections” and “Annexes” are intended to refer to Articles and Sections of this Agreement 
and Annexes to this Agreement. 

(b) Annexes. The Annexes referred to herein shall be construed with and as an integral 
part of this Agreement to the same extent as if they were set forth verbatim herein. In the event of an 
irreconcilable conflict, discrepancy, error or omission, the following descending order of precedence will 
govern: (i) this Agreement, (ii) the System Operation Principles, (iii) the applicable Agreed Operating 
Procedure, and (iv) the applicable Interconnection Agreement, unless, and then only to the extent that, 
PREB specifically provides otherwise. 

(c) Construction. For purposes of this Agreement: (i) “include”, “includes” or 
“including” shall be deemed to be followed by “without limitation”; (ii) “hereof”, “herein”, “hereby”, 
“hereto” and “hereunder” shall refer to this Agreement as a whole and not to any particular provision of 
this Agreement; (iii) “extent” in the phrase “to the extent” shall mean the degree to which a subject or other 
item extends and shall not simply mean “if”; (iv) in the computation of periods of time from a specified 
date to a later specified date, the word “from” means “from and including”; the words “to” and “until” each 
mean “to but excluding”; and the word “through” means “to and including”; (v) “dollars” and “$” shall 
mean United States Dollars; (vi) the singular includes the plural and vice versa; (vii) reference to a gender 
includes the other gender; (viii) “any” shall mean “any and all”; (ix) “or” is used in the inclusive sense of 
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“and/or”; (x) reference to any agreement, document or instrument means such agreement, document or 
instrument as amended, supplemented and modified in effect from time to time in accordance with its terms; 
(xi) reference to any Applicable Law means such Applicable Law as amended from time to time and 
includes any successor legislation thereto and any rules and regulations promulgated thereunder; and (xii) 
reference to any Person at any time refers to such Person’s permitted successors and assigns. 

(d) Genco and Genco Operator. Notwithstanding anything to the contrary contained 
in this Agreement: (i) all references to Genco Operator in Articles 1 through 8 (other than Section 8.11 
which shall be effective as of the Effective Date) shall not be effective until the date (“Genco Operator 
Effective Date”) on which (A) Genco Operator and the Parties have executed and delivered the Joinder 
Agreement pursuant to Section 8.11 and (B) Genco Operator is authorized to begin providing operation, 
maintenance and related services for the Legacy Generation Assets pursuant to the Generation O&M 
Agreement; and (ii) where there is a reference in this Agreement to “Genco and Genco Operator” or “Genco 
or Genco Operator” such reference (other than such reference in Section 2.2) shall be deemed to be a 
reference only to “Genco Operator” effective as of the Genco Operator Effective Date. 

(e) Days, Months and Years. In this Agreement, (i) all references to days herein are 
references to calendar days, unless specified as Business Days, (ii) all references to months herein are 
references to calendar months, unless specified otherwise, and (iii) all references to years herein are 
references to calendar years, unless specified otherwise. 

(f) Accounting Principles. All accounting and financial terms used herein, unless 
specifically provided to the contrary, shall be interpreted and applied in accordance with then generally 
accepted accounting principles in the United States, consistently applied. 

 
EFFECTIVE DATE; TERM; AGENT DESIGNATION 

Section 2.1 Effective Date. This Agreement shall become effective on the date that it is 
executed by the Parties (the “Effective Date”), by which execution the Parties acknowledge and agree that 
the following conditions have been satisfied:  

(a) receipt by the Parties of a resolution adopted by the board of directors of 
Administrator, in form and substance reasonably acceptable to PREPA, Genco, Hydroco and T&D 
Operator, authorizing the execution, delivery and performance by Administrator of this Agreement and the 
transactions contemplated hereby;  

(b) receipt by the Parties of approval from PREB, in form and substance reasonably 
acceptable to Administrator, PREPA, Genco, Hydroco and T&D Operator, approving the form and 
substance of this Agreement, the Agreed Operating Procedures and the Interconnection Agreements; and 

(c) receipt by the Parties of approval from the relevant Governmental Body(ies), in 
form and substance reasonably acceptable to Administrator, PREPA, Genco, Hydroco and T&D Operator, 
approving the reorganization of PREPA, including the formation of Genco and Hydroco. 

Section 2.2 Term.  

(a) This Agreement shall remain in full force and effect from the Effective Date 
through the date on which all the Legacy Generation Assets and Hydropower Assets have been 
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decommissioned, unless earlier terminated in accordance with the terms hereof (such period of time, the 
“Term”).  

(b) If all of the Legacy Generation Assets have been decommissioned and one or more 
of the Hydropower Assets remains operational, then this Agreement shall continue in effect and the Parties 
shall amend this Agreement to reflect the removal of Genco and Genco Operator as parties to this 
Agreement and such other changes as may be necessary and mutually acceptable to the Parties. If all of the 
Hydropower Assets have been decommissioned and one or more of the Legacy Generation Assets remains 
operational, then this Agreement shall continue in effect and the Parties shall amend this Agreement to 
reflect the removal of Hydroco as a party to this Agreement and such other changes as may be necessary 
and mutually acceptable to the Parties.  

(c) If the T&D O&M Agreement is terminated, then unless T&D Operator assigns all 
of its rights and obligations under this Agreement to a Person other than PREPA and is relieved of all such 
obligations and liabilities, PREPA shall assume all of the rights and obligations of T&D Operator under 
this Agreement and T&D Operator shall be relieved of all such obligations and liabilities. If the Generation 
O&M Agreement is terminated, then unless Genco Operator assigns all of its rights and obligations under 
this Agreement to a Person other than Genco and is relieved of all such obligations and liabilities, Genco 
shall assume all of the rights and obligations of Genco Operator under this Agreement and Genco Operator 
shall be relieved of all such obligations and liabilities. 

Section 2.3 Agent Designation. T&D Operator will act as agent for PREPA under this 
Agreement in accordance with the T&D O&M Agreement. At such time as the Generation O&M 
Agreement is executed and becomes effective, Genco Operator will act as agent for Genco under this 
Agreement in accordance with the Generation O&M Agreement. If at any time (a) more than one Person is 
operating and maintaining the Legacy Generation Assets, or (b) more than one Person is operating and 
maintaining the Hydropower Assets, then, in each case, the Parties shall amend this Agreement to reflect 
such changes as may be necessary and mutually acceptable to the Parties. 

 
BUDGETS AND ACCOUNTS 

Section 3.1 Generation Budget Preparation. 

(a) Generally.  

(i) If the Effective Date occurs in Fiscal Year 2023, then the Initial Generation 
Budget shall be used. If the Effective Date occurs after Fiscal Year 2023, then the then-approved Generation 
Budget shall be used. Thereafter, for any Fiscal Year in which a rate adjustment approved by PREB 
pursuant to a Rate Order Modification Request enters into effect, the Generation Budget used in connection 
with obtaining such rate adjustment shall be used. 

(ii) Except as provided in Section 3.1(a)(i), the Generation Budget shall be 
prepared in accordance with the budget preparation process described in Section 3.1(b), Section 3.1(c) and 
Section 3.1(d).  

(b) Budget Allocation Meeting.  

(i) Except as provided in Section 3.1(a)(i), for any Fiscal Year in which there 
is a single base rate covering each of the T&D System and related assets, the Legacy Generation Assets and 
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the Hydropower Assets, Administrator, T&D Operator, Hydroco, PREPA, Genco and Genco Operator, 
shall no later than one hundred twenty-five (125) days prior to the commencement of the relevant Fiscal 
Year meet, to determine the allocation of such base rate and the resulting revenues among the non-
generation budgets T&D Operator must prepare pursuant to the T&D O&M Agreement (collectively, the 
“T&D Budget”), the Genco Budget, the Hydroco Budget and the budgets for PREPA and its subsidiaries 
other than Genco and Hydroco (the “Other PREPA Budgets” and, together with the Genco Budget, Hydroco 
Budget and T&D Budget, the “Budgets”), which allocation shall be proportionate to, and consistent with, 
the cost allocation among the Budgets in the applicable Rate Order (such meeting, the “Budget Allocation 
Meeting”). For the avoidance of doubt, for any Fiscal Year in which there is a Budget Allocation Meeting, 
T&D Operator, Hydroco, PREPA, Genco and Genco Operator shall prepare and propose Budgets that are 
consistent with, and based on, the amount of funds allocated to each of the Budgets consistent with the 
terms of this Section 3.1(b). 

(ii) If, during the Budget Allocation Meeting for a Fiscal Year, T&D Operator, 
Hydroco, PREPA, Genco and Genco Operator are unable to reach agreement on the allocation of the base 
rate among the Budgets for such Fiscal Year, then Administrator shall, within five (5) days of the Budget 
Allocation Meeting, determine the final allocation of the base rate among the Budgets for such Fiscal Year; 
provided that such determination shall be proportionate to, and consistent with, the cost allocation among 
the Budgets in the applicable Rate Order.  

(iii) If after the Budget Allocation Meeting is held for a Fiscal Year pursuant 
to this Section 3.1(b) but before the start of such Fiscal Year the load forecast on which the allocation of 
the base rate was based changes, then Administrator, T&D Operator, Hydroco, PREPA, Genco and Genco 
Operator shall, as promptly as practicable, meet to determine the allocation of the base rate based on the 
new load forecasts among the Budgets, which allocation shall be proportionate to, and consistent with, the 
cost allocation among the Budgets in the applicable Rate Order. 

(c) Hydroco Budget Preparation.  

(i) Except as provided in Section 3.1(a)(i) and subject to the requirements of 
Section 3.1(b), for any Fiscal Year, Hydroco shall prepare the proposed Hydroco Budget for such Fiscal 
Year and, no later than one hundred fifteen (115) days prior to the commencement of the relevant Fiscal 
Year, submit to Genco and Genco Operator the proposed Hydroco Budget for such Fiscal Year. Upon 
receipt by Genco and the Genco Operator of the proposed Hydroco Budget, Genco and Genco Operator 
shall, acting reasonably, review the proposed Hydroco Budget to ensure compliance with the budget 
allocation of the base rate determined pursuant to Section 3.1(b) for such Fiscal Year. 

(ii) If Genco or Genco Operator reasonably believes the proposed Hydroco 
Budget does not comply with the budget allocation of the base rate determined pursuant to Section 3.1(b) 
for such Fiscal Year, then Genco and Genco Operator shall notify Administrator, with copy to Hydroco, in 
writing of such potential non-compliance (“Hydroco Budget Notice”), which potential non-compliance 
shall be addressed as set forth in Section 3.1(d)(iii). 

(d) Genco Budget Preparation. 

(i) Except as provided in Section 3.1(a)(i) and subject to the requirements of 
Section 3.1(b), for any Fiscal Year, Genco and Genco Operator shall prepare the proposed Genco Budget 
for such Fiscal Year, consolidate such proposed Genco Budget with the proposed Hydroco Budget prepared 
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in accordance with Section 3.1(c) and, no later than one hundred five (105) days prior to the commencement 
of the relevant Fiscal Year, submit to T&D Operator the proposed Generation Budget for such Fiscal Year.  

(ii) No later than ninety (90) days prior to the commencement of the Fiscal 
Year, T&D Operator shall submit to Administrator (A) the Generation Budget provided by Genco and 
Genco Operator pursuant to Section 3.1(d)(i) and (B) the T&D Budget, which proposed budgets T&D 
Operator shall have consolidated prior to their delivery to Administrator pursuant to Section 7.3(a) of the 
T&D O&M Agreement. If T&D Operator believes the proposed Generation Budget provided by Genco and 
Genco Operator to T&D Operator for consolidation with the T&D Budget does not comply with: (I) the 
applicable Rate Order, (II) any PREB-approved directive or requirement applicable to Hydroco, Genco or 
PREPA, (III) Applicable Law or (IV) the budget allocation of the base rate determined pursuant to 
Section 3.1(b) for such Fiscal Year, then T&D Operator, acting reasonably, may deliver to Administrator, 
with copy to Hydroco, Genco and Genco Operator, a written explanation of the potential issues with the 
proposed Generation Budget (“Genco Budget Notice”), which potential non-compliance shall be addressed 
as set forth in Section 3.1(d)(iii). 

(iii) Once Administrator has received the proposed Generation Budget and the 
proposed T&D Budget, Administrator shall review the budgets to ensure compliance with the applicable 
Rate Order. Within forty-five (45) days following its receipt of such budgets, Administrator shall notify 
T&D Operator, Hydroco, Genco and Genco Operator whether the proposed budgets are compliant with the 
applicable Rate Order, and shall request, acting reasonably, any changes or modifications to the proposed 
budgets to conform the proposed budgets with the applicable Rate Order. In the event that a Hydroco Budget 
Notice or a Genco Budget Notice was delivered to Administrator, then Genco and Genco Operator, T&D 
Operator and, if applicable, Hydroco shall, as promptly as practicable, and, in any event, within the thirty 
(30) day period following receipt by Administrator of the proposed budgets, meet with Administrator and 
collaborate in good faith to resolve any differences with respect to the proposed budgets to ensure 
compliance with the applicable Rate Order, provided that if Administrator, Genco and Genco Operator, 
T&D Operator and, if applicable, Hydroco, collaborating in good faith cannot resolve any such differences 
with respect to the proposed budgets to ensure compliance with the applicable Rate Order, then any of 
Genco and Genco Operator, T&D Operator and, if applicable, Hydroco can seek resolution before PREB 
of any such differences with respect to the proposed budgets. For the avoidance of doubt, unless otherwise 
directed by PREB, in no event shall T&D Operator, Genco and Genco Operator or Hydroco seek resolution 
before PREB of any differences with respect to the proposed Generation Budget prior to meeting with 
Administrator as required by Section 3.1(d)(iii). 

(e) PREB Rate Proceedings. 

(i) Notwithstanding anything to the contrary contained in Section 3.1(c) or 
Section 3.1(d), for any Fiscal Year in which the proposed Generation Budget or the proposed T&D Budget 
requires a rate adjustment to be approved by PREB, T&D Operator shall have the right, at its sole discretion, 
to submit the proposed Generation Budget or the proposed T&D Budget for such Fiscal Year, together with 
a Rate Order Modification Request, directly to PREB rather than to Administrator.  

(ii) If T&D Operator plans to submit to PREB a Rate Order Modification 
Request which contemplates modifications to the Generation Budget, then T&D Operator shall provide 
written notice to Genco and Genco Operator at least sixty (60) days prior to the date on which it plans to 
submit such Rate Order Modification Request and, upon receipt of such notice, Genco and Genco Operator 
shall cooperate in good faith with T&D Operator and Administrator to prepare a proposed Generation 
Budget to be included in or otherwise form the basis of such Rate Order Modification Request. Genco and 
Genco Operator shall provide reasonable further support to T&D Operator through any applicable 
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proceedings arising in connection with the Rate Order Modification Request, including providing any 
information requested by PREB that is within its possession or control.  

(iii) In the event that the Rate Order Modification Request that T&D Operator 
plans to submit to PREB pursuant to Section 3.1(e)(ii) contemplates modifications to the Hydroco Budget 
portion of the Generation Budget, Genco and Genco Operator shall (A) notify Hydroco as soon as 
practicable upon receipt of notice from T&D Operator of the contemplated Rate Order Modification 
Request and (B) collaborate with Hydroco in the preparation of the Hydroco Budget portion of the proposed 
Generation Budget to be included in or otherwise form the basis of such Rate Order Modification Request. 
Hydroco shall further support T&D Operator (and Genco and Genco Operator in supporting T&D Operator) 
through any applicable proceedings arising in connection with the Rate Order Modification Request.  

(iv) For the avoidance of doubt, any such Rate Order Modification Request 
shall be prepared and undertaken in accordance with the relevant requirements set forth under Applicable 
Law.   

(v) For the avoidance of doubt, nothing in this Agreement shall be construed 
to prohibit Genco and Genco Operator or Hydroco from soliciting an audience with PREB at any applicable 
proceedings arising in connection with the Rate Order Modification Request or otherwise in order to 
advocate for any positions it may have with respect to the Genco Budget or Hydroco Budget portion of the 
Generation Budget, as applicable. The Parties shall appear before PREB as may be requested by PREB in 
any proceedings arising in connection with a Rate Order Modification Request. 

Section 3.2 Generation Budget Amendments. 

(a) Genco Budget Amendments. 

(i) If in any Fiscal Year, Genco or Genco Operator becomes aware that 
Genco’s expenditures for such Fiscal Year are expected to exceed the Genco Budget for such Fiscal Year, 
then (A) Genco and Genco Operator shall notify T&D Operator and Administrator of the expected shortfall, 
(B) T&D Operator shall notify PREB of the expected shortfall and (C) as promptly as practicable, Genco 
and Genco Operator shall prepare and submit to PREB, with copy to T&D Operator and Administrator, the 
proposed amendments to the Genco Budget and Generation Budget, which amendments must be consistent 
with the applicable Rate Order and shall require and be subject to approval by PREB. 

(ii) Notwithstanding anything to the contrary contained in this Section 3.2(a), 
in the event that PREB takes any action or issues any order that could result in a change in the portion of 
rates that relate to the Legacy Generation Assets, then Genco and Genco Operator shall, as promptly as 
practicable, prepare and submit to PREB, with copy to T&D Operator and Administrator, the proposed 
amendments to the Genco Budget, which amendments must be consistent with the applicable Rate Order 
and shall require and be subject to approval by PREB. 

(b) Hydroco Budget Amendments. 

(i) If in any Fiscal Year, Hydroco becomes aware that Hydroco’s 
expenditures for such Fiscal Year are expected to exceed the Hydroco Budget for such Fiscal Year, then 
(A) Hydroco shall notify T&D Operator, Administrator, Genco and Genco Operator of the expected 
shortfall, (B) T&D Operator shall notify PREB of the expected shortfall, (C) as promptly as practicable, 
Hydroco shall prepare and submit to Genco and Genco Operator, with copy to T&D Operator and 
Administrator, the proposed amendments to the Hydroco Budget, which amendments must be consistent 
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with the applicable Rate Order, and (D) as promptly as practicable, Genco and Genco Operator shall prepare 
and Genco and Genco Operator and Hydroco shall submit to PREB, with copy to T&D Operator and 
Administrator, the proposed amendments to the Genco Budget (which shall be based solely on 
incorporating the proposed amendments to the Hydroco Budget submitted by Hydroco to Genco and Genco 
Operator pursuant to Section 3.2(b)(i)(C)), which amendments must be consistent with the applicable Rate 
Order and shall require and be subject to approval by PREB. 

(ii) Notwithstanding anything to the contrary contained in this Section 3.2(b), 
in the event that PREB takes any action or issues any order that could result in a change to the portion of 
rates that relate to the Hydropower Assets, then Hydroco shall, as promptly as practicable, prepare and 
submit to PREB, with copy to T&D Operator and Administrator, the proposed amendments to the Hydroco 
Budget, which amendments must be consistent with the applicable Rate Order and shall require and be 
subject to approval by PREB. 

Section 3.3 Funding of Accounts and Payment of Expenditures Generally.  

(a) Genco Accounts. Beginning in the month in which the Effective Date occurs and 
for each month thereafter, (i) no later than the fifth (5th) Business Day of each month, Genco and Genco 
Operator shall provide T&D Operator with written notice (the “Genco Accounts Funding Notice”) of the 
Genco Operating Account Deposit and the Genco Fuel Account Deposit for the relevant month, together 
with (A) supporting calculations showing the individual components of the Genco Operating Account 
Deposit and the Genco Fuel Account Deposit and (B) a certification that the calculation of the Genco 
Operating Account Deposit and the Genco Fuel Account Deposit is complete and accurate and (ii) no later 
than the eleventh (11th) Business Day of each month, T&D Operator shall deposit into (A) the Genco 
Operating Account an amount equal to the Genco Operating Account Deposit for the relevant month and 
(B) the Genco Fuel Account an amount equal to the Genco Fuel Account Deposit for the relevant month; 
provided that if, in any given month, Genco or Genco Operator has failed to deliver to T&D Operator the 
Genco Accounts Funding Notice required by clause (i) of this Section 3.3(a), then T&D Operator shall have 
no obligation to deposit all or any portion of (1) the Genco Operating Account Deposit into the Genco 
Operating Account for such month and (2) the Genco Fuel Account Deposit into the Genco Fuel Account 
for such month. Notwithstanding anything to the contrary contained in this Agreement, (I) in no event shall 
T&D Operator be required to transfer into: (x) the Genco Operating Account more than the aggregate 
amount of funds deposited into the PREPA Generation Expenditures Account available for reimbursement 
of Generation Pass-Through Expenditures under the T&D O&M Agreement and O&M Charges and 
Hydropower Costs under the then-approved Genco Budget and Hydroco Budget, respectively; and (y) the 
Genco Fuel Account more than the aggregate amount of funds deposited into the PREPA Fuel Account and 
available for reimbursement of fuel supply expenses under the T&D O&M Agreement and the forecasted 
Fuel Costs as approved by PREB, and (II) in no event shall T&D Operator be obligated to make up or fund 
any underage. 

(b) Hydroco Account. Beginning in the month in which the Effective Date occurs and 
for each month thereafter, (i) no later than the fourth (4th) Business Day of each month, Hydroco shall 
provide Genco and Genco Operator with written notice (the “Hydroco Account Funding Notice”) of the 
Hydroco Operating Account Deposit for the relevant month, together with (A) supporting calculations 
showing the individual components of the Hydroco Operating Account Deposit and (B) a certification that 
the calculation of the Hydroco Operating Account Deposit is complete and accurate, and (ii) no later than 
the twelfth (12th) Business Day of each month, Genco and Genco Operator shall deposit into the Hydroco 
Operating Account an amount equal to the Hydroco Operating Account Deposit for the relevant month; 
provided that if, in any given month, Hydroco has failed to deliver to Genco and Genco Operator the 
Hydroco Account Funding Notice required by clause (i) of this Section 3.3(b), then Genco and Genco 
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Operator shall have no obligation to deposit all or any portion of the Hydroco Operating Account Deposit 
into the Hydroco Operating Account for such month. Notwithstanding anything to the contrary contained 
in this Agreement, in no event shall Genco and Genco Operator be required to transfer into the Hydroco 
Operating Account more than the aggregate amount of funds deposited into the Genco Operating Account, 
and in no event shall Genco or T&D Operator be obligated to make up or fund any underage. 

Section 3.4 Genco O&M Charges. 

(a) Payment of O&M Charges. Genco shall pay all of its non-fuel costs and expenses, 
including any Genco Operator Fees payable to the Genco Operator under the Generation O&M Agreement, 
to the extent the Generation O&M Agreement has been executed, incurred in the course of operating and 
maintaining the Legacy Generation Assets (irrespective of Dispatch or the Electricity delivered or made 
available by Genco) and performing the Genco Decommissioning Services that are consistent with the then-
approved Genco Budget (each such cost or expense, an “O&M Charge”). 

(b) Genco Operating Account. 

(i) On or prior to the Effective Date, Genco shall establish an operating 
account relating to the Legacy Generation Assets and the Hydropower Assets (the “Genco Operating 
Account”) into which T&D Operator shall deposit anticipated O&M Charges and Hydropower Costs from 
time to time in accordance with Section 3.3(a) and this Section 3.4(b) and from which Genco and Genco 
Operator shall withdraw funds from time to time only to (A) pay O&M Charges, (B) fund one or more 
operating accounts established by Genco which Genco and Genco Operator shall use only to pay O&M 
Charges (“Other Genco Operating Accounts”), and/or (C) fund the Hydroco Operating Account in 
accordance with Section 3.6(b)(ii). 

(ii) As of the Effective Date, T&D Operator shall deposit into the Genco 
Operating Account an amount equal to the anticipated O&M Charges and Hydropower Costs for the 
following month, based on the then-approved Generation Budget.  

(iii) Neither Genco nor Genco Operator shall withdraw funds from the Genco 
Operating Account or the Other Genco Operating Accounts other than for Genco or Genco Operator to pay 
O&M Charges or, in the case of the Genco Operating Account, to fund the Hydroco Operating Account or 
one or more of the Other Genco Operating Accounts. Neither Genco nor Genco Operator shall withdraw 
funds from the Genco Operating Account or the Other Genco Operating Accounts to pay O&M Charges 
other than for Genco or Genco Operator to pay O&M Charges that are Generation Pass-Through 
Expenditures. 

(c) Reporting Requirements. 

(i) Simultaneous with each withdrawal of funds from the Genco Operating 
Account or the Other Genco Operating Accounts, Genco or Genco Operator shall provide Administrator, 
with copy to T&D Operator, with written notice of such withdrawal, including a summary of the O&M 
Charges being paid. 

(ii) Not later than nine (9) Business Days following the end of each month, 
Genco or Genco Operator shall provide Administrator, with copy to T&D Operator, with (A) a full 
accounting setting forth in reasonable detail the O&M Charges and Hydropower Costs actually incurred 
and paid using the funds transferred into the Genco Operating Account or the Other Genco Operating 



 
 

17 
 
US 9043201v.5127008600v3  
 

Accounts during the prior month and (B) a written certification that all such O&M Charges are Generation 
Pass-Through Expenditures. 

Section 3.5 Genco Fuel Costs. 

(a) Payment of Fuel Costs. Genco shall pay all of its Fuel Costs.  

(b) Genco Fuel Account. 

(i) On or prior to the Effective Date, Genco shall establish a fuel account (the 
“Genco Fuel Account”) into which T&D Operator shall deposit anticipated Fuel Costs from time to time in 
accordance with Section 3.3(a) and this Section 3.5(b) and from which Genco or Genco Operator shall 
withdraw funds from time to time only to (A) pay Fuel Costs and/or (B) fund one or more fuel accounts 
established by Genco which Genco and Genco Operator shall use only to pay Fuel Costs (“Other Genco 
Fuel Accounts”).  

(ii) As of the Effective Date, T&D Operator shall deposit into the Genco Fuel 
Account an amount equal to the anticipated Fuel Costs for the following month, based on the forecasted 
Fuel Costs as approved by PREB, which amount shall be the minimum working capital level contemplated 
by Section 7.5(e)(ii) of the T&D O&M Agreement.  

(iii) Neither Genco nor Genco Operator shall withdraw funds from the Genco 
Fuel Account or the Other Genco Fuel Accounts other than for Genco or Genco Operator to pay Fuel Costs 
or, in the case of the Genco Fuel Account, to fund one or more of the Other Genco Fuel Accounts. Neither 
Genco nor Genco Operator shall withdraw funds from the Genco Fuel Account or the Other Genco Fuel 
Accounts to pay Fuel Costs other than for Genco or Genco Operator to pay Fuel Costs that are Generation 
Pass-Through Expenditures. 

(c) Reporting Requirements. 

(i) Simultaneous with each withdrawal of funds from the Genco Fuel Account 
or the Other Genco Fuel Accounts, Genco or Genco Operator shall provide Administrator, with copy to 
T&D Operator, with written notice of such withdrawal, including a summary of the Fuel Costs being paid. 

(ii) Not later than nine (9) Business Days following the end of each month, 
Genco or Genco Operator shall provide Administrator, with copy to T&D Operator, with (A) a full 
accounting setting forth in reasonable detail the Fuel Costs actually incurred and paid using the funds 
transferred into the Genco Fuel Account or the Other Genco Fuel Accounts during the prior month and (B) 
a written certification that all such Fuel Costs are Generation Pass-Through Expenditures. 

(iii) Genco and Genco Operator shall prepare and submit to T&D Operator 
such information and documents as T&D Operator may reasonably request in order for T&D Operator to 
comply with PREB rate filing requirements, including pricing information and fuel inventory. Genco and 
Genco Operator shall provide such documents and information to T&D Operator at such times as such 
Parties may mutually agree, but in no event later than seven (7) Business Days prior to the time T&D 
Operator is required to file such documents or information with PREB.  
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Section 3.6 Hydropower Costs. 

(a) Payment of Hydropower Costs. Hydroco shall pay all of its non-fuel costs and 
expenses incurred in the course of operating and maintaining the Hydropower Assets (irrespective of 
Dispatch or the Electricity delivered or made available by Hydroco) and performing the Hydroco 
Decommissioning Services that are consistent with the then-approved Hydroco Budget (each such cost or 
expense, a “Hydropower Cost”).  

(b) Hydroco Operating Account. 

(i) On or prior to the Effective Date, Hydroco shall establish an operating 
account relating to the Hydropower Assets (the “Hydroco Operating Account”) into which Genco and 
Genco Operator shall deposit anticipated Hydropower Costs from time to time in accordance with 
Section 3.3(b) and this Section 3.6(b) and from which Hydroco shall withdraw funds from time to time only 
to (A) pay Hydropower Costs and/or (B) fund one or more operating accounts established by Hydroco 
which Hydroco shall use only to pay Hydropower Costs (“Other Hydroco Operating Accounts”). 

(ii) On the day immediately following the Effective Date, Genco and Genco 
Operator shall deposit into the Hydroco Operating Account an amount equal to the anticipated Hydropower 
Costs for the following month, based on the then-approved Hydroco Budget.  

(iii) Hydroco shall not withdraw funds from the Hydroco Operating Account 
or the Other Hydroco Operating Accounts other than to pay Hydropower Costs or, in the case of the 
Hydroco Operating Account, to fund one or more of the Other Hydroco Operating Accounts. Hydroco shall 
not withdraw funds from the Hydroco Operating Account or the Other Hydroco Operating Accounts to pay 
Hydropower Costs unless such Hydropower Costs are Generation Pass-Through Expenditures. 

(c) Reporting Requirements. 

(i) Simultaneous with each withdrawal of funds from the Hydroco Operating 
Account or the Other Hydroco Operating Accounts, Hydroco shall provide Administrator, with copy to 
T&D Operator, with written notice of such withdrawal, including a summary of the Hydropower Costs 
being paid. 

(ii) Not later than eight (8) Business Days following the end of each month, 
Hydroco shall provide Administrator, with copy to T&D Operator, with (A) a full accounting setting forth 
in reasonable detail the Hydropower Costs actually incurred and paid using the funds transferred into the 
Hydroco Operating Account or the Other Hydroco Operating Accounts during the prior month and (B) a 
written certification that all such Hydropower Costs are Generation Pass-Through Expenditures. 

 
DISPATCH; OWNERSHIP, OPERATION AND MAINTENANCE OF INTERCONNECTION 
FACILITIES; RECORDS; METERING; ANCILLARY SERVICES; DECOMMISSIONING; 

AGREED OPERATING PROCEDURES 

Section 4.1 Dispatch.  

(a) Legacy Generation Assets. T&D Operator is authorized to Dispatch, and Genco 
and Genco Operator shall comply with T&D Operator’s Dispatch of, the Generation Units at the Legacy 
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Generation Assets in accordance with the System Operation Principles and the applicable Agreed Operating 
Procedures. 

(b) Hydropower Assets. T&D Operator is authorized to Dispatch, and Hydroco shall 
comply with T&D Operator’s Dispatch of, the Generation Units at the Hydropower Assets in accordance 
with the System Operation Principles and the applicable Agreed Operating Procedures. 

Section 4.2 Ownership, Operation and Maintenance of Interconnection Facilities. 

(a) Genco Interconnection Facilities. Genco shall own and Genco and Genco Operator 
shall operate and maintain the Genco Interconnection Facilities in accordance with the LGA 
Interconnection Agreement, the System Operation Principles and the applicable Agreed Operating 
Procedures. Neither Genco nor Genco Operator shall make any changes to the Genco Interconnection 
Facilities other than Genco or Genco Operator making changes in accordance with the LGA Interconnection 
Agreement. 

(b) Hydroco Interconnection Facilities. Hydroco shall own, operate and maintain the 
Hydroco Interconnection Facilities in accordance with the Hydropower Interconnection Agreement, the 
System Operation Principles and the applicable Agreed Operating Procedures. Hydroco shall not make any 
changes to the Hydroco Interconnection Facilities other than in accordance with the Hydropower 
Interconnection Agreement. 

(c) T&D Interconnection Facilities. PREPA shall own and T&D Operator shall 
operate and maintain the T&D Interconnection Facilities in accordance with the System Operation 
Principles and the applicable Interconnection Agreement and Agreed Operating Procedures. PREPA shall 
not make any changes to the T&D Interconnection Facilities other than in accordance with the applicable 
Interconnection Agreement. 

Section 4.3 Records and Information.  

(a) Records. Each Party shall create, maintain and make available for examination by 
the other Party all records and other data with respect to the operation and maintenance of the Legacy 
Generation Assets, the Hydropower Assets and the Interconnection Facilities, as the case may be, or as 
otherwise may be required for the administration and performance of this Agreement, in each case, in 
accordance with the applicable Agreed Operating Procedures. 

(b) Information. Genco and Genco Operator shall: (i) provide T&D Operator with 
such information, data and assistance as may be reasonably necessary or appropriate for T&D Operator to 
perform its obligations (including with respect to any PREB rate or other proceeding or requirement) under 
this Agreement; and (ii) from time to time, as and when requested by T&D Operator, execute and deliver, 
or cause to be executed and delivered, all such documents and instruments and take, or cause to be taken, 
all such reasonable actions, as may be reasonably necessary for T&D Operator to perform its obligations 
under this Agreement. 

Section 4.4 Metering. 

(a) Legacy Generation Assets. All Electricity from the Legacy Generation Assets 
delivered or made available by Genco or Genco Operator at the applicable Interconnection Point shall be 
measured by meters and metering devices operated, maintained, tested and read in accordance with the 
LGA Interconnection Agreement and the applicable Agreed Operating Procedures. 
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(b) Hydropower Assets. All Electricity from the Hydropower Assets delivered or 
made available by Hydroco at the applicable Interconnection Point shall be measured by meters and 
metering devices operated, maintained, tested and read in accordance with the Hydropower Interconnection 
Agreement and the applicable Agreed Operating Procedures. 

Section 4.5 Ancillary Services. Genco, Genco Operator and Hydroco shall, in accordance 
with the System Operation Principles and the applicable Agreed Operating Procedures, provide such 
ancillary services as T&D Operator may request from time to time pursuant to the applicable Agreed 
Operating Procedures (the “Ancillary Services”). 

Section 4.6 Decommissioning. 

(a) Legacy Generation Assets. Genco and Genco Operator, shall be responsible for all 
Genco Decommissioning Services. Genco or Genco Operator shall, in accordance with the System 
Operation Principles, notify T&D Operator of the expected commencement of any Genco 
Decommissioning Services.  

(b) Hydropower Assets. Hydroco shall be responsible for all Hydroco 
Decommissioning Services. Hydroco shall, in accordance with the System Operation Principles, notify 
T&D Operator of the expected commencement of any Hydroco Decommissioning Services.  

Section 4.7 Agreed Operating Procedures. Hydroco, T&D Operator, Genco and Genco 
Operator shall use commercially reasonable efforts to negotiate, finalize and execute individual operating 
procedures for each Legacy Generation Asset and each Hydropower Asset that is not subject to Agreed 
Operating Procedures as of the Effective Date substantially and in all material respects in the form of Annex 
II or otherwise as the applicable Parties may otherwise mutually agree (the “Agreed Operating Procedures”) 
as promptly as practicable and, in any event, within thirty (30) days after the Effective Date.  

 
INDEMNIFICATION 

Section 5.1 Indemnification. 

(a) Generally. No Party shall be responsible for any direct or indirect losses, damages, 
costs, expenses, liabilities, interest, deficiencies, awards, judgments, fines, assessments, penalties, 
forfeitures, obligations, deposits, taxes, costs, expenses, or other charges of any kind incurred (“Losses”) 
by another Party in connection with their obligations pursuant to the terms of this Agreement, except to the 
extent such Losses are a direct result of (i) the gross negligence or willful misconduct of a Party or any of 
such Party’s Affiliates or any of their respective directors, officers, employees, representatives, agents, 
contractors, subcontractors or suppliers or (ii) any failure to comply with the terms of this Agreement. 

(b) Waiver of Consequential Damages. In no event shall any Party or any Affiliate 
thereof or any of their respective directors, officers, employees, agents, contractors, subcontractors or 
suppliers be liable to any other Party or any Affiliate thereof or any of their respective directors, officers, 
employees, agents, contractors, subcontractors or suppliers for any indirect, consequential, punitive, 
special, incidental or exemplary losses or damages (including for lost profits or lost business opportunity), 
whether such liability arises in contract, tort or otherwise.  
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TERMINATION 

Section 6.1 Termination. 

(a) Generally. Termination of this Agreement shall occur only upon: (i) expiration of 
the Term of this Agreement as provided in Section 2.2; or (ii) mutual written agreement of the Parties. 

(b) Discharge of Obligations. Termination of this Agreement shall not discharge any 
Party from any obligation it owes to the other Parties under this Agreement by reasons of any transaction, 
loss, cost, damage, expense or liability which shall occur or arise (or the circumstances, events or basis of 
which shall occur or arise) prior to termination. It is the intent of the Parties hereby that any such obligation 
owed (whether the same shall be known or unknown at termination or whether the circumstances, events 
or basis of the same shall be known or unknown at termination) shall survive termination. Any indebtedness 
by one Party to another Party pursuant to this Agreement shall be considered payable within ninety (90) 
days of the termination of this Agreement. 

 
REPRESENTATIONS AND WARRANTIES 

Section 7.1 Representations and Warranties. Each Party represents and warrants to each 
other Party as of the Effective Date as follows: 

(a) Existence and Powers. Such Party (i) is qualified to do business and is in good 
standing in the Commonwealth and (ii) has the required corporate power and authority to enter into this 
Agreement, carry out its obligations hereunder and consummate the transactions contemplated hereby.  

(b) Due Authorization and Binding Obligation. The execution and delivery of this 
Agreement, the performance of its obligations hereunder and the consummation of the transactions 
contemplated hereby have been duly and validly authorized and approved by the required corporate or other 
similar action on its part. This Agreement has been duly and validly executed and delivered by such Party, 
and (assuming due authorization, execution and delivery by the other Parties) this Agreement constitutes a 
legal, valid and binding obligation of such Party enforceable against such Party in accordance with its terms, 
except as such enforceability may be limited by bankruptcy, insolvency, moratorium or similar Applicable 
Law affecting creditors’ rights generally and by general equity principles. 

(c) No Conflicts. Neither the execution, delivery or performance of this Agreement, 
nor the consummation of the transactions contemplated hereby will: (i) result in a material violation or 
breach of, or material default under, any provision of the organizational documents of such Party; (ii) result 
in a violation of, or give any Governmental Body the right to challenge any of the transactions contemplated 
hereby under, any Applicable Law applicable to such Party; (iii) (A) result in a violation or breach of, (B) 
constitute a default under, (C) result in the acceleration of or create in any party the right to accelerate, 
terminate or cancel or (D) require the consent of any other Person under, any material contract to which 
such Party is a party; or (iv) result in the creation or imposition of any Lien on any properties or assets of 
such Party. 

(d) No Consents. No consent, declaration or filing with, or notice to, any 
Governmental Body is required by or with respect to such Party in connection with (i) the execution and 
delivery of this Agreement or (ii) the performance of its obligations hereunder, except as have been duly 
obtained or made. 



 
 

22 
 
US 9043201v.5127008600v3  
 

(e) No Legal Prohibition. There is no Applicable Law in effect on the date hereof that 
would prohibit the execution, delivery or performance by such Party of this Agreement and the 
consummation of the transactions contemplated hereby. 

Section 7.2 Compliance with Applicable Law. Each Party agrees that in the performance of 
its obligations under this Agreement it shall comply with all Applicable Laws. 

 
MISCELLANEOUS 

Section 8.1 Notices. All notices or other communications to be delivered in connection with 
this Agreement shall be in writing and shall be deemed to have been properly delivered, given and received 
(a) on the date of delivery if delivered by hand during normal business hours of the recipient during a 
Business Day, otherwise on the next Business Day, (b) on the date of successful transmission if sent via 
email (with return receipt) during normal business hours of the recipient during a Business Day, otherwise 
on the next Business Day, or (c) on the date of receipt by the addressee if sent by a nationally recognized 
overnight courier or by registered or certified mail, return receipt requested, if received on a Business Day, 
otherwise on the next Business Day. Such notices or other communications must be sent to each respective 
Party at the address or email address set forth below (or at such other address or email address as shall be 
specified by a Party in a notice given in accordance with this Section 8.1). 

If to PREPA: [__________] 
[______] 
Attention: [___] 
Telephone: [___] 
Email: [___] 

If to Genco: [__________] 
[______] 
Attention: [___] 
Telephone: [___] 
Email: [___] 

If to Hydroco: [__________] 
[______] 
Attention: [___] 
Telephone: [___] 
Email: [___] 

If to T&D Operator: LUMA Energy ServCo, LLC 
 PO Box 364267 
 San Juan, PR 00936-4267 

Attention: [___] 
Telephone: [___] 
Email: [___] 

If to PREB: [Puerto Rico Energy Bureau 
World Plaza Building 

 268 Munoz Rivera Avenue 
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 San Juan, Puerto Rico 00918 
Attention: Edison Aviles Deliz 
Telephone: (787) 523-6262 
Email: eavilesdeliz@jrsp.pr.gov] 

If to Administrator: Administrator 
PO Box 42001 
San Juan, Puerto Rico 00940-2001 
Attention: Executive Director – Fermín E. Fontanés Gómez 
Telephone: (787) 722-2525 Ext. 15330 
Email: Fermin.Fontanes@p3.pr.gov and 
Administrator@p3.pr.gov 

Section 8.2 Amendments. This Agreement may be amended or modified from time to time 
only by the written agreement of all the Parties. Each such instrument shall be reduced to writing and shall 
be designated on its face an “Amendment” or an “Addendum” to this Agreement. Notwithstanding anything 
to the contrary contained in this Agreement, the Parties agree that nothing in this Agreement shall (a) be or 
be deemed to be an amendment to the T&D O&M Agreement or once executed, the Generation O&M 
Agreement, or (b) result in Genco, Genco Operator or Hydroco being or being deemed to be third-party 
beneficiaries under the T&D O&M Agreement.  

Section 8.3 Entire Agreement. This Agreement, together with the Annexes attached hereto, 
constitutes the entire agreement of the Parties with respect to the subject matter hereof and supersedes any 
and all prior oral or written agreements, understandings, proposals, representations or warranties relating 
to this Agreement, other than the T&D O&M Agreement and the Generation O&M Agreement. Without 
limiting the generality of the foregoing, this Agreement shall completely and fully supersede all other 
understandings and agreements among the Parties with respect to such transactions. The Parties agree that 
nothing in this Agreement shall amend or modify in any respect (a) the T&D O&M Agreement or the rights 
and obligations of Administrator, T&D Operator and PREPA thereunder or (b) the Generation O&M 
Agreement or the rights and obligations of Administrator, Genco Operator and Genco thereunder. 

Section 8.4 Assignment and Transfer. No Party shall assign, transfer, convey, lease, 
encumber or otherwise dispose of its rights or obligations under this Agreement without the prior written 
consent of the other Parties, which consent shall not be unreasonably withheld, delayed or conditioned, and 
to the extent required by Applicable Law, PREB. Any attempt by a Party to assign, transfer, convey, lease, 
encumber or otherwise dispose of its rights or obligations under this Agreement without the prior written 
consent of Administrator and, to the extent required by Applicable Law, PREB, shall be void. If as part of 
the reorganization of PREPA ownership of the T&D System is assigned by PREPA to a Person, then the 
Parties shall amend this Agreement to recognize the rights and obligations of such Person under this 
Agreement and such other changes, in each case, as may be necessary and mutually acceptable to the 
Parties. This Agreement shall be binding upon, inure to the benefit of and be enforceable by the Parties and 
their respective successors and permitted assigns. 

Section 8.5 Severability. If any term or provision of this Agreement is invalid, illegal or 
incapable of being enforced in any situation or in any jurisdiction, such invalidity, illegality or 
unenforceability shall not affect the validity, legality or enforceability of any other term or provision hereof 
or the offending term or provision in any other situation or any other jurisdiction, so long as the economic 
or legal substance of the transactions contemplated hereby is not affected in any manner materially adverse 
to any Party. Upon any such determination that any term or other provision is invalid, illegal or incapable 
of being enforced, the Parties shall negotiate in good faith to modify this Agreement so as to effect the 
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original intent of the Parties as closely as possible, in a mutually acceptable manner, in order that the 
transactions contemplated hereby be consummated as originally contemplated to the fullest extent possible. 

Section 8.6 Survival. The rights and obligations of the Parties pursuant to this Section 8.6, 
Section 8.1 and Section 8.8 shall survive the expiration or termination of this Agreement. No expiration or 
termination of this Agreement shall (a) limit or otherwise affect the respective rights and obligations of the 
Parties accrued prior to the date of such termination or (b) preclude any Party from impleading any other 
Party in any legal proceeding originated by a third party as to any matter occurring during the Term. The 
rights and obligations of the Parties pursuant to Article 5 shall survive the expiration or termination of this 
Agreement for a period of twelve (12) months following the expiration or termination of this Agreement. 

Section 8.7 Counterparts. This Agreement may be executed in one or more counterparts, each 
of which shall be deemed to be an original and all of which, when taken together, shall be deemed to be 
one and the same agreement or document. A signed copy of this Agreement transmitted by email or other 
means of electronic transmission shall be deemed to have the same legal effect as delivery of an original 
executed copy of this Agreement for all purposes. 

Section 8.8 Governing Law. This Agreement and all matters, claims, controversies, disputes, 
suits, actions or proceedings arising out of or relating to this Agreement and the negotiation, execution or 
performance of this Agreement or any of the transactions contemplated hereby, including all rights of the 
Parties (whether sounding in contract, tort, common or statutory law, equity or otherwise) in connection 
therewith, shall be interpreted, construed and governed by and in accordance with, and enforced pursuant 
to, the internal laws of the Commonwealth (excluding any conflict of laws rule or principle which might 
refer such interpretation to the laws of another jurisdiction), except where the federal supremacy clause 
requires otherwise. 

Section 8.9 PREB Actions. The Parties hereby acknowledge and agree that to the extent PREB 
(a) is not permitted under Applicable Law to carry out its rights, duties and obligations under this Agreement 
(“PREB Actions”), or (b) ceases to be an entity of the government of the Commonwealth, the related PREB 
Actions shall automatically become the rights, duties and obligations of Administrator, unless otherwise 
provided by Applicable Law. 

Section 8.10 FOMB Powers. For the avoidance of doubt, nothing in this Agreement shall 
constitute a limitation on, or waiver by, the FOMB (if then in existence) of any of the FOMB’s rights or 
powers, including those rights or powers relating to the preparation and approval of budgets under 
PROMESA.  

Section 8.11 Joinder. On the date that the Generation O&M Agreement is executed, 
[Genco/Administrator] shall cause Genco Operator to execute and deliver to the Parties the joinder 
agreement to this Agreement in the form attached hereto as Annex III (the “Joinder Agreement”). Within 
[three (3) Business Days] following receipt of the Joinder Agreement executed and delivered by Genco 
Operator, each of the Parties shall execute and deliver to the other Parties the Joinder Agreement. Effective 
upon the execution and delivery of the Joinder Agreement by Genco Operator and all of the Parties, Genco 
Operator shall become a “Party” to this Agreement and will have all of the rights and will be subject to all 
of the obligations of Genco Operator under and in accordance with the terms and conditions of this 
Agreement. 

[Signature page follows] 
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IN WITNESS WHEREOF, PREPA, Genco, Hydroco, T&D Operator and Administrator each has 
caused this Agreement to be duly executed as of the day and year first above written. 

PREPA  
 
By: ________________________________________________  
 

Name: ______________________________________________  
 

Title: _______________________________________________  

GENCO 

By: ________________________________________________  
 

Name: ______________________________________________  
 

Title: _______________________________________________  

HYDROCO 

By: ________________________________________________  
 

Name: ______________________________________________  
 

Title: _______________________________________________  

T&D OPERATOR 

By: ________________________________________________  
 

Name: ______________________________________________  
 

Title: _______________________________________________  
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PUERTO RICO PUBLIC-PRIVATE PARTNERSHIPS 
AUTHORITY, solely in its capacity as ADMINISTRATOR 

By: ________________________________________________  
 

Name: ______________________________________________  
 

Title: _______________________________________________  
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Annex I 
Form of Interconnection Agreement 
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Annex II 
Form of Agreed Operating Procedure
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Annex III 
Form of Joinder Agreement 

 [●], [●] 

This Joinder Agreement (the “Joinder Agreement”) is entered into as of the date first written above 
by the undersigned (the “Joining Party”) in accordance with Section 8.11 of the Puerto Rico PREPA-Genco-
Hydroco Operating Agreement, dated as of [●], 2022 (as amended, restated or supplemented from time to 
time, the “Agreement”) among PREPA, Genco, Hydroco, T&D Operator and Administrator. Capitalized 
terms used herein and not otherwise defined herein shall have the meanings ascribed to such terms in the 
Agreement. 

1. Joinder. By executing and delivering this Joinder Agreement, the Joining Party hereby: (i) 
acknowledges that it has read and understands the terms of the Agreement and has been afforded 
the opportunity to ask questions concerning the Agreement; (ii) ratifies and agrees to be bound by 
all of the terms, provisions and conditions contained in the Agreement, as if the Joining Party were 
an original party thereto; and (iii) makes, as of the date of this Joinder Agreement, all of the 
representations and warranties set forth in Article 7 (Representations and Warranties) of the 
Agreement (all such representations and warranties being incorporated herein by reference). Upon 
the execution of this Joinder Agreement by Joining Party and the acceptance of this Joinder 
Agreement by PREPA, Genco, Hydroco, T&D Operator and Administrator by execution and 
delivery of the signature page hereto, the Joining Party will become and be treated for all purposes 
of the Agreement as Genco Operator, and will have all of the rights and be subject to all of the 
obligations of Genco Operator under the Agreement.   

2. Supplemental Notice Information. The information in this paragraph 2 of the Joinder Agreement 
shall be deemed to amend and supplement Section 8.1 of the Agreement to add the following notice 
information for Genco Operator: 

If to Genco: [__________] 
[______] 
Attention: [___] 
Telephone: [___] 
Email: [___] 

 
with copy to: 

Genco Operator: [__________] 
[______] 
Attention: [___] 
Telephone: [___] 
Email: [___] 

If to Genco Operator: [__________] 
[______] 
Attention: [___] 
Telephone: [___] 
Email: [___] 

3. Counterparts. This Joinder Agreement may be executed in one or more counterparts, each of which 
shall be deemed to be an original and all of which, when taken together, shall be deemed to be one 
and the same agreement or document. A signed copy of this Joinder Agreement transmitted by 



 

[AM_ACTIVE 402766853_68] 
US 9043201v.5127008600v3  

email or other means of electronic transmission shall be deemed to have the same legal effect as 
delivery of an original executed copy of this Joinder Agreement for all purposes. 

4. Governing Law. This Joinder Agreement and all matters, claims, controversies, disputes, suits, 
actions or proceedings arising out of or relating to this Joinder Agreement and the negotiation, 
execution or performance of this Joinder Agreement or any of the transactions contemplated 
hereby, including all rights of the Parties (whether sounding in contract, tort, common or statutory 
law, equity or otherwise) in connection therewith, shall be interpreted, construed and governed by 
and in accordance with, and enforced pursuant to, the internal laws of the Commonwealth 
(excluding any conflict of laws rule or principle which might refer such interpretation to the laws 
of another jurisdiction), except where the federal supremacy clause requires otherwise. 

[Signature page follows] 

 



 

 
US 9043201v.5127008600v3  

IN WITNESS WHEREOF, each of the undersigned has caused this Joinder Agreement to be duly 
executed as of the day and year first above written. 

[●], as Genco Operator 
By: __________________________________________ 
Name:  
Title:   

 
 
 
 
Accepted: As of the day and year first above written 
 
PUERTO RICO PUBLIC-PRIVATE PARTNERSHIPS AUTHORITY, solely in its capacity as 
Administrator 
 
By:       
Name:  
Title:   
 
PREPA 
 
By:       
Name:  
Title:  
 
GENCO 
 
By:       
Name:  
Title:  
 
HYDROCO 
 
By:       
Name:  
Title:  
 
T&D OPERATOR 
 
By:       
Name:  
Title:  
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This Legacy Generation Assets Interconnection Agreement (“Agreement”) is entered 
into this _____ day of ______, 20[__], by and between: (i) the Puerto Rico Electric Power 
Authority (“PREPA”), a public corporation and governmental instrumentality of the 
Commonwealth of Puerto Rico (“Commonwealth”), created by Act No. 83 of the Legislative 
Assembly of Puerto Rico, enacted on May 2, 1941, as amended, known as the “Puerto Rico 
Electric Power Authority Act”; and (ii) [PREPA Genco LLC] (“Genco” or “Interconnection 
Customer” and together with PREPA, the “Parties” and each, a “Party”), a public limited liability 
company and governmental instrumentality of the Commonwealth, created under Act No. 164 of 
the Legislative Assembly of Puerto Rico, enacted on December 16, 2009, as amended, known as 
the “Puerto Rico General Corporations Act.” 

RECITALS 

WHEREAS, PREPA owns and leases the T&D System; 

WHEREAS, PREPA underwent a reorganization pursuant to which, among other things, 
PREPA (a) created Genco, a wholly-owned subsidiary of PREPA; and (b) transferred to Genco all 
of its thermal generation plants and the fuel contracts, assets and personnel related thereto (the 
“Legacy Generation Assets”), including those transferred to Genco pursuant to the Genco Capital 
Contribution Agreement;  

WHEREAS, as a result of the PREPA reorganization, Genco owns the Legacy Generation 
Assets; 

WHEREAS, PREPA, the Puerto Rico Public-Private Partnerships Authority 
(“Administrator”), a public corporation of the Commonwealth, created by Act No. 29 of the 
Legislative Assembly of Puerto Rico, enacted on June 8, 2009, as amended, known as the “Public-
Private Partnership Authority Act” (“Act 29”), LUMA Energy, LLC, a limited liability company 
organized under the laws of Puerto Rico, and LUMA Energy ServCo, LLC (“T&D Operator”), a 
limited liability company organized under the laws of Puerto Rico, have entered into that certain 
Puerto Rico Transmission and Distribution System Operation and Maintenance Agreement, dated 
as of June 22, 2020 (as amended, modified or supplemented from time to time in accordance with 
its terms, the “T&D O&M Agreement”), pursuant to which T&D Operator (a) took over the 
operation and management of the T&D System, including certain administrative, managerial and 
operational services; and (b) assumed the role as T&D System operator, including (i) managing 
control center operations, including generation scheduling and economic/reliable T&D System 
dispatch; (ii) balancing the supply and demand of electricity, including reacting to changes in 
demand in real time, adjusting generation dispatch to be in balance with demand and maintaining 
the T&D System at safe operating levels in accordance with Prudent Utility Practices and the 
System Operation Principles; (iii) conduct T&D System planning activities; (iv) develop and 
implement reliability standards appropriate for the conditions in Puerto Rico; and (v) manage a 
transparent, equitable and open generator interconnection process; 

WHEREAS, Genco, Administrator and the Person selected by the partnership committee 
established by Administrator on July 13, 2020, pursuant to Section 5 of Act No. 120 of the 
Legislative Assembly of Puerto Rico, enacted on June 21, 2018, as amended, known as the “Puerto 
Rico Electric System Transformation Act” and the provisions of Act 29 (“Genco Operator”), 
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expect to enter into that certain Puerto Rico Thermal Generation Facilities Operation and 
Maintenance Agreement (as amended, modified or supplemented from time to time in accordance 
with its terms, the “Generation O&M Agreement”), pursuant to which Genco Operator will take 
over the operation and maintenance of the Legacy Generation Assets, including certain 
administrative, managerial and operational services; 

WHEREAS, prior to the Genco Operator taking over the operation and maintenance of 
the Legacy Generation Assets pursuant to the Generation O&M Agreement, Genco will continue 
to be responsible for the operation and maintenance of the Legacy Generation Assets; and 

WHEREAS, the Parties desire to delineate the terms and conditions associated with the 
interconnection of the Legacy Generation Assets with the T&D System.  

NOW THEREFORE, in consideration of the mutual covenants, representations, 
warranties and agreements contained herein and other valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the Parties covenant and agree as follows: 

 
SCOPE AND LIMITATIONS OF AGREEMENT 

Section 1.1 Purpose.  This Agreement governs the terms and conditions under which 
the Legacy Generation Assets interconnect with and operate in parallel with the T&D System. 

Section 1.2 No Agreement to Purchase or Deliver.  This Agreement does not 
constitute an agreement to purchase or deliver energy, capacity, ancillary or other services, 
renewable energy certificates or other environmental attributes from the LGA Facilities.  The 
execution of this Agreement does not constitute a request for, nor the provision of, any 
transmission delivery service and does not convey any right to deliver energy, capacity, ancillary 
or other services from the LGA Facilities to any specific customer or point of delivery. 

Section 1.3 Limitations.  Nothing in this Agreement is intended to affect, amend or 
supersede any other agreement between the Parties, including any of the Related Documents and 
Agreements.  In the event of an irreconcilable conflict, discrepancy, error or omission, between 
this Agreement and any of the Related Documents and Agreements referred to herein, the 
following descending order of precedence will govern: (a) the GGHOA, (b) the System Operation 
Principles, (c) the applicable Agreed Operating Procedures and (d) this Agreement, in each case, 
unless, and then only to the extent that, PREB specifically provides otherwise. 

Section 1.4 Responsibilities of the Parties.    

(a) The Parties shall perform all of their respective obligations under this 
Agreement in accordance with all Applicable Laws, the System Operation Principles, the 
applicable Agreed Operating Procedures and Prudent Utility Practice.  

(b) Interconnection Customer shall be fully responsible for the operation, 
maintenance, repair and inspection of the LGA Facilities and the Genco Interconnection Facilities 
in accordance with this Agreement, all Applicable Laws, the System Operation Principles, the 
applicable Agreed Operating Procedures and Prudent Utility Practice so as to reasonably minimize 
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the likelihood of a disturbance adversely affecting or impairing the T&D System.  Interconnection 
Customer shall be responsible for all costs associated with owning, operating, maintaining, 
repairing and inspecting the Genco Interconnection Facilities and LGA Facilities in accordance 
with this Agreement. 

(c) PREPA shall be fully responsible for the operation, maintenance, repair and 
inspection of the T&D System and PREPA Interconnection Facilities in accordance with this 
Agreement, all Applicable Laws, the System Operation Principles, the applicable Agreed 
Operating Procedures and Prudent Utility Practice so as to reasonably minimize the likelihood of 
a disturbance adversely affecting or impairing the T&D System.  PREPA shall be responsible for 
all costs associated with owning, operating, maintaining, repairing and inspecting the PREPA 
Interconnection Facilities and T&D System in accordance with this Agreement. 

(d) PREPA shall provide Interconnection Service for the LGA Facilities at the 
applicable Interconnection Points.  

Section 1.5 Operational Obligations.  Interconnection Customer shall, at its sole cost, 
comply with: (a) any rules and procedures concerning the operation of the LGA Facilities and 
Genco Interconnection Facilities set forth in PREB approved orders, resolutions, directives or 
other requirements; (b) the System Operation Principles; and (c) the applicable Agreed Operating 
Procedures.  

Section 1.6 Capitalized Terms.  Capitalized terms used in this Agreement shall have 
the meanings specified in Appendix 1 attached hereto.  

 
INSPECTION, TESTING AND RIGHT OF ACCESS 

Section 2.1 Equipment Testing and Inspection.  

(a) Each Party shall, at its own cost, perform routine inspection and testing of 
its facilities and equipment in accordance with Prudent Utility Practice as may be necessary to 
ensure the continued interconnection of the LGA Facilities with the T&D System in a safe and 
reliable manner.  Each Party shall have the right, upon advance written notice to the other Party, 
to request reasonable additional testing of the other Party’s Interconnection Facilities, at the 
requesting Party’s cost, in accordance with Prudent Utility Practice. 

(b) Each Party shall notify the other Party in advance of testing its 
Interconnection Facilities, and the other Party shall have the right, at its own cost, to observe such 
testing pursuant to Article 2.1(c)(i).  

(c) Each Party shall have the right, but not the obligation to: 

(i) observe the other Party’s tests and/or inspection of any of the system 
protection facilities and other protective equipment in its Interconnection Facilities; 

(ii) review the settings of the other Party’s system protection facilities 
and other protective equipment in its Interconnection Facilities; and 
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(iii) review the other Party’s maintenance records relative to the 
Interconnection Facilities. 

(d) A Party may exercise its rights under Article 2.1(c) from time to time as it 
deems reasonably necessary upon reasonable advance written notice to the other Party.  The 
exercise or non-exercise by a Party of any such rights shall not be construed as an endorsement or 
confirmation of (a) any element or condition of the Interconnection Facilities, including the system 
protection facilities or other protective equipment, (b) the operation thereof, or (c) as a warranty 
as to the safety or reliability of same.  Any information that a Party obtains through the exercise 
of any of its rights under Article 2.1(c) shall be deemed to be Confidential Information and treated 
as such in accordance with Article 9. 

Section 2.2 Right of Access.  Upon reasonable advance written notice by either Party 
(the “Access Party”) to the other Party (the “Granting Party”), and subject to supervision by the 
Granting Party, the Granting Party shall furnish at no cost to the Access Party any rights of use, 
licenses, rights of way or easements with respect to lands owned or controlled by the Granting 
Party that are necessary to enable the Access Party to obtain ingress and egress to operate, 
maintain, repair, test (or witness testing), inspect, replace or remove its facilities and equipment 
to: (a) operate and maintain the LGA Facilities, the Interconnection Facilities and the T&D System 
in accordance with this Agreement; and (b) disconnect or remove the Access Party’s facilities and 
equipment in accordance with this Agreement, including upon termination of this Agreement with 
respect to a particular LGA Facility.  In exercising such rights of use, licenses, rights of way and 
easements, the Access Party shall not unreasonably disrupt or interfere with the normal operation 
of the Granting Party’s business and shall adhere to the written safety rules and procedures 
provided to the Access Party by the Granting Party, as may be changed from time to time, by the 
Granting Party and provided to the Access Party.  

 
EFFECTIVE DATE, TERM, AGENT DESIGNATION, TERMINATION AND 

DISCONNECTION 

Section 3.1 Effective Date.  This Agreement shall become effective upon execution by 
the Parties as of the date first written above (“Effective Date”).  

Section 3.2 Term of Agreement.  This Agreement shall have a term of ten (10) years 
from the Effective Date and shall be automatically renewed for each successive one-year period 
thereafter, unless terminated earlier in accordance with Article 3.4.  

Section 3.3 Agent Designation.  T&D Operator will act as agent for PREPA under this 
Agreement in accordance with the T&D O&M Agreement.  At such time as the Generation O&M 
Agreement is executed and becomes effective, Genco Operator will act as agent for Genco under 
this Agreement in accordance with the Generation O&M Agreement.  If at any time more than one 
Person is operating and maintaining the Legacy Generation Assets, then the Parties shall amend 
this Agreement to reflect such changes as may be necessary and mutually acceptable to the Parties. 
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Section 3.4 Termination; Retirement.  

(a) No termination of this Agreement shall become effective until the Parties 
have complied with all Applicable Laws applicable to such termination.  

(b) Interconnection Customer shall comply with Applicable Law and follow 
SOP Procedure 4 Retirements in connection with the proposed retirement of all or any portion of 
an LGA Facility subject to this Agreement.  This Agreement shall be deemed terminated solely as 
to such LGA Facility effective as of the date of such retirement in accordance with Applicable 
Law and SOP Procedure 4 Retirements.  If Interconnection Customer plans on retiring an LGA 
Facility or any portion thereof and replacing it with new equipment and facilities capable of 
injecting energy at the same Interconnection Point(s) as the retiring LGA Facility, then the Parties 
shall negotiate a new, mutually agreeable generation interconnection agreement which shall 
supersede this Agreement. 

(c) This Agreement shall terminate with respect to an LGA Facility pursuant to 
Article 3.4(b) and Article 7.1(b).  All costs required to effectuate disconnection of an LGA Facility 
that has been terminated from this Agreement shall be borne by Interconnection Customer. 

(d) The termination of this Agreement shall not relieve either Party of its 
liabilities and obligations, owed or continuing at the time of the termination.  

(e) The provisions of this Article 3.4 shall survive termination or expiration of 
this Agreement.  

Section 3.5 Temporary Interruption of Interconnection Service.    

(a) Temporary Interruption.  Interconnection Service to any LGA Facility may 
be temporarily interrupted from the T&D System under the circumstances provided below; 
provided that such interruption shall continue only for so long as is reasonably necessary in 
accordance with Prudent Utility Practice. 

(b) Isolating the LGA Facility.  If PREPA determines that isolation of any of 
Interconnection Customer’s LGA Facilities from the T&D System is necessary (a) to construct, 
install, repair, replace, remove, investigate or inspect any part of the T&D System or PREPA 
Interconnection Facilities or any other facilities or equipment of PREPA, or (b) because of 
emergency conditions, Forced Outages, Force Majeure Events or to ensure compliance with 
Prudent Utility Practice, then PREPA may, except in the case of emergency conditions, in which 
case Article 3.5(c) shall apply, isolate Interconnection Customer’s premises and/or LGA Facilities 
from the T&D System through the interruption of Interconnection Service so long as PREPA has 
(i) notified Interconnection Customer of the reasons, timing and expected duration of the isolation 
and (ii) coordinated with Interconnection Customer to schedule the isolation of Interconnection 
Customer’s premises and/or LGA Facilities from the T&D System.  

(c) Emergency Conditions.  The Emergency Response Plan shall be used for 
all emergency communications and actions related to all emergency conditions and notices 
including with respect to Interconnection Facilities.   
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(d) Routine Maintenance, Construction and Repair.  PREPA may interrupt 
Interconnection Service or curtail the output of any LGA Facility for routine maintenance, 
construction and repairs on the T&D System and PREPA Interconnection Facilities in accordance 
with SOP Procedure 25 Scheduling Planned T&D Outages.  

(e) Transmission Forced Outages.  PREPA may interrupt Interconnection 
Service to effect immediate repairs on the T&D System or the PREPA Interconnection Facilities 
in accordance with SOP Procedure 25 Forced Outage Procedure.  

(f) Adverse Operating Effects.  PREPA shall use Reasonable Efforts to notify 
Interconnection Customer as soon as practicable if operation of any LGA Facility or Genco 
Interconnection Facilities may cause disruption or deterioration of service on the T&D System, or 
if operating any LGA Facility or Genco Interconnection Facilities could cause injury or damage 
to persons or property, including the T&D System or the PREPA Interconnection Facilities.  
Supporting documentation used to reach the decision to interrupt Interconnection Service shall be 
provided to Interconnection Customer upon request.  If, after notice, Interconnection Customer 
fails to remedy the adverse operating effect within a reasonable time, PREPA may interrupt 
Interconnection Service.  PREPA shall use Reasonable Efforts to provide Interconnection 
Customer reasonable notice of such interruption, unless the provisions of Article 3.5(b) apply.  

(g) Failure to Maintain Compliance with Agreed Operating Procedures.  
PREPA may interrupt Interconnection Service to any LGA Facility determined by PREPA to be 
malfunctioning or not operating in accordance with the System Operation Principles or the 
applicable Agreed Operating Procedures.  PREPA shall use Reasonable Efforts to provide 
Interconnection Customer with prior notice, which shall state the reason(s) for PREPA’s 
determination that an LGA Facility is malfunctioning or not operating in accordance with the 
System Operation Principles or the applicable Agreed Operating Procedures.  If prior notice is not 
given, PREPA shall, upon request, provide Interconnection Customer written notice of the 
reason(s) for PREPA’s determination that an LGA Facility was malfunctioning or not operating in 
accordance with the System Operation Principles or the applicable Agreed Operating Procedures.  
Interconnection Customer must provide PREPA reasonable proof that the LGA Facility is no 
longer malfunctioning and is otherwise operating in compliance with this Agreement, the System 
Operation Principles, the applicable Agreed Operating Procedures and any requirements specific 
to the LGA Facility at issue before the LGA Facility will be restored.  

(h) Interruption of Service.  PREPA may require Interconnection Customer to 
interrupt or curtail deliveries of electricity if such delivery of electricity could adversely affect 
PREPA’s ability to safely and reliably operate and maintain the T&D System or PREPA 
Interconnection Facilities.  PREPA shall use Reasonable Efforts to provide Interconnection 
Customer with prior notice.  If prior notice is not given, PREPA shall, upon request, provide 
Interconnection Customer written documentation, after the fact, explaining the circumstances of 
the interruption or curtailment of Interconnection Service.   

(i) Restoration of Interconnection Service.  The Parties shall cooperate with 
each other to restore the LGA Facilities, Interconnection Facilities and the T&D System to their 
normal operating state as soon as reasonably practicable following an interruption of 
Interconnection Service. 
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(j) Coordination of Maintenance.  The Parties shall confer regularly to 
coordinate the planning, scheduling and performance of preventive and corrective maintenance on 
the Interconnection Facilities, the LGA Facilities and, to the extent such preventive and corrective 
maintenance would interrupt, curtail or disconnect any LGA Facilities, the T&D Systems. 

(k) Cooperation Regarding Control or Power Circuits.  Each Party shall 
cooperate with the other in the inspection, maintenance and testing of control or power circuits 
that operate below 600 volts, AC or DC, including any hardware, control or protective devices, 
cables, conductors, electric raceways, secondary equipment panels, transducers, batteries, chargers 
and voltage and current transformers that directly affect the operation of either Party’s facilities or 
equipment and may reasonably be expected to impact the other Party’s facilities or equipment.  
Each Party shall provide advance notice to the other Party before undertaking any work on such 
circuits, especially on electrical circuits involving circuit breaker trip and close contacts, current 
transformers or potential transformers. 

 
MODIFICATION OF FACILITIES 

Section 4.1 Modifications. 

(a) Either Party may undertake additions, upgrades or other modifications 
(collectively “Modifications”) to its respective Interconnection Facilities, LGA Facilities or T&D 
System, as the case may be, including modifications required to maintain or upgrade (including 
equipment replacement, repair or adjustment) its respective Interconnection Facilities, LGA 
Facilities or T&D System, as the case may be; provided that Interconnection Customer must 
receive prior written approval from PREPA, such approval not to be unreasonable withheld, 
conditioned or delayed, before making any such Modification that would reasonably be expected 
to affect the T&D System or the PREPA Interconnection Facilities or interrupt the flow (or the 
manner of the flow) of electricity from the LGA Facility to the T&D System (“Material 
Modification”).  If Interconnection Customer makes a Material Modification without PREPA’s 
prior written approval, then PREPA shall have the right to temporarily disconnect the applicable 
LGA Facility.  

(b) If Interconnection Customer plans to undertake a Material Modification, 
then Interconnection Customer shall provide PREPA sufficient information regarding such 
Material Modification prior to the commencement of work for such Material Modification so that 
PREPA may evaluate the potential impact of such Material Modification.  Such information shall 
be deemed to be Confidential Information hereunder and shall include information concerning the 
proposed timing of such Material Modifications and whether such Material Modification is 
expected to interrupt the flow (or the manner of the flow) of electricity from the LGA Facility to 
the T&D System and such other information as PREPA may reasonably request.  Interconnection 
Customer shall provide the relevant drawings, plans and specifications and such other information 
as PREPA may reasonably request to PREPA at least ninety (90) days in advance of the proposed 
date for commencement of the work or such shorter period upon which the Parties may agree, 
which agreement shall not unreasonably be withheld, conditioned or delayed.  PREPA shall, within 
a reasonable amount of time from receipt of the last of such information required pursuant to this 
Article 4.1(b), notify Interconnection Customer whether it (a) approves of such Material 
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Modification, such approval not to be unreasonably withheld, conditioned or delayed, in which 
case Interconnection Customer may proceed with such Material Modification or (b) requires 
reasonable changes to such Material Modification and/or one or more other Material Modifications 
to the T&D System or PREPA Interconnection Facilities be completed in accordance with 
Article 4.1(c).  Interconnection Customer may not commence work on any Material Modification 
until it has received approval from PREPA in accordance with this Article 4.1(b). 

(c) If Interconnection Customer plans to undertake a Material Modification to 
its LGA Facilities, then in its notice to Interconnection Customer delivered pursuant to 
Article 4.1(b), PREPA shall provide Interconnection Customer an estimate of the cost and expense 
of any additional modifications to the T&D System or PREPA Interconnection Facilities 
necessitated by Interconnection Customer’s proposed Material Modification.  If Interconnection 
Customer elects to proceed with the Material Modification, then promptly after receiving notice 
from PREPA pursuant to this Article 4.1(c), the Parties will enter into a written agreement that 
will govern the costs and expenses associated with such additional modifications to the T&D 
System or PREPA Interconnection Facilities.  

Section 4.2 Standards.  Any Modifications shall be designed and constructed in 
accordance with this Agreement, all Applicable Laws, the System Operation Principles, the 
applicable Agreed Operating Procedures and Prudent Utility Practice. 

Section 4.3 Modification Costs.  Interconnection Customer shall be responsible for the 
costs and expenses associated with (a) any Modifications it undertakes, including any 
Modifications required to maintain or upgrade the Genco Interconnection Facilities consistent with 
Applicable Laws, the System Operation Principles, the applicable Agreed Operating Procedures 
and Prudent Utility Practice and (b) any additional modifications to the T&D System and PREPA 
Interconnection Facilities that are required pursuant to Article 4.1(c).  

 
COMMUNICATIONS 

Section 5.1 Interconnection Customer Obligations.  Interconnection Customer shall 
comply with SOP Procedure 21 Plant Level Communication with respect to all communications. 

Section 5.2 Remote Terminal Units.  Interconnection Customer shall comply with 
SOP Procedures 21 Plant Level Communications, 8 Telemetry and 9 Cybersecurity as they relate 
to remote terminal units and interconnectivity to the T&D System and SCADA. 

 
[RESERVED.] 
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ASSIGNMENT, LIABILITY, INDEMNITY, FORCE MAJEURE AND 

CONSEQUENTIAL DAMAGES 

Section 7.1 Assignment.  

(a) Genco shall provide written notice to PREPA of the pending sale of an 
existing LGA Facility, including whether the sale is a direct sale of the LGA Facility or the direct 
or indirect sale of the Person (the “Owner”) which owns the LGA Facility (collectively, a “Sale”).  
Genco shall promptly provide written notice to PREPA of the effective date of the Sale. 

(b) In the event of any Sale of an LGA Facility, (a) the terms of this Agreement 
with respect to such LGA Facility shall terminate and (b) the LGA Facility shall be disconnected 
from the T&D System upon PREPA’s receipt from the Owner of a request for Interconnection 
Service and a new generator interconnection agreement, which request shall be submitted to 
PREPA within twenty (20) Business Days of the effective date of the Sale.  Acting reasonably, 
PREPA shall enter into a new generator interconnection agreement with the Owner once the 
process for receipt of Interconnection Service is complete, and the terms of this Agreement with 
respect to that LGA Facility shall terminate effective upon execution of the new generator 
interconnection agreement. 

(c) No Party shall assign, transfer, convey, lease, encumber or otherwise 
dispose of its rights or obligations under this Agreement without the prior written consent of (a) 
Administrator, which consent shall not be unreasonably withheld, delayed or conditioned, and (b) 
to the extent required by Applicable Law, PREB.   

(d) Any attempted Sale or assignment, transfer, conveyance, lease, 
encumbrance or other disposition in violation of this Article 7.1 shall be void and of no force and 
effect.  

Section 7.2 Indemnity.  No Party shall be responsible for any direct or indirect losses, 
damages, costs, expenses, liabilities, interest, deficiencies, awards, judgments, fines, assessments, 
penalties, forfeitures, obligations, deposits, taxes, costs, offsets, expenses or other charges of any 
kind incurred (“Losses”) by another Party in connection with their obligations pursuant to the 
terms of this Agreement, except to the extent such Losses are a direct result of (a) the gross 
negligence or willful misconduct of a Party or any of such Party’s Affiliates or any of their 
respective directors, officers, employees, representatives, agents, contractors, Subcontractors or 
suppliers or (b) any failure to comply with the terms of this Agreement. 

Section 7.3 Consequential Damages.  In no event shall any Party or any Affiliate 
thereof or any of their respective directors, officers, employees, agents contractors, Subcontractors 
or suppliers be liable to any other Party or any Affiliate thereof or any of their respective directors, 
officers, employees, agents, contractors, Subcontractors or suppliers for any indirect, 
consequential, punitive, special, incidental or exemplary losses or damages (including for lost 
profits or lost business opportunity), whether such liability arises in contract, tort or otherwise.  
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Section 7.4 Force Majeure.  

(a) As used in this Agreement, a “Force Majeure Event” shall mean any act, 
event, circumstance or condition (other than lack of finances) that (a) is beyond the reasonable 
control of and unforeseeable by, or which, if foreseeable, could not be avoided in whole or in part 
by the exercise of due diligence by, the Party relying on such act, event, circumstance or condition 
as justification for not performing an obligation or complying with any condition required of such 
Party under this Agreement, and (b) materially interferes with or materially increases the cost of 
performing such Party’s obligations hereunder, to the extent that such act, event, circumstance or 
condition is not the result of the willful or negligent act, error or omission or breach of this 
Agreement by such Party; provided that the contesting in good faith or the failure in good faith to 
contest such action or inaction shall not be construed as a willful or negligent act, error, or 
omission, or breach of this Agreement by such Party.  Subject to the requirements specified in the 
foregoing sentence, Force Majeure Event will include, by way of example, and without limitation, 
the following acts, events, circumstances or conditions: (i) an act of God, landslide, lighting, 
earthquake, fire, explosion, flood or similar occurrence; (ii) strikes, boycotts, work stoppages, 
lockouts or other labor or employment disputes or disturbances, but only if occurring in the first 
year of this Agreement; (iii) war, armed conflict, invasion, acts of terror, acts of civil or military 
authority, sabotage or similar occurrence, computer sabotage or virus, acts of a public enemy, acts 
of a foreign enemy, extortion, blockade, embargo, revolution, interference by military authorities, 
quarantine, epidemic, insurrection, riot or civil commotion or disturbance or civil disobedience; or 
(iv) any order, regulation or restriction imposed by a Governmental Body.  The Parties 
acknowledge and agree that none of the following acts, events, circumstances, or conditions shall 
constitute a Force Majeure Event: (1) reasonably anticipated weather conditions for the geographic 
area of the T&D System, Interconnection Facilities and LGA Facilities, except to the extent such 
weather condition otherwise falls under one of the circumstances described in (i) above, (2) an act 
of negligence or intentional wrongdoing, and (3) economic hardship. 

(b) If a Force Majeure Event prevents a Party from fulfilling any obligations 
under this Agreement, the Party affected by the Force Majeure Event (“Affected Party”) shall 
promptly notify the other Party, in writing or, where otherwise impossible to provide written 
notice, via telephone, of the existence of the Force Majeure Event; provided that written notice 
shall be provided as soon as such notice is practicable.  The notification must specify in reasonable 
detail the circumstances of the Force Majeure Event, its expected duration and the steps that the 
Affected Party is taking to mitigate the effects of the Force Majeure Event on its performance.  
The Affected Party shall keep the other Party informed on a continuing basis of developments 
relating to the Force Majeure Event until the Force Majeure Event ends.  The Affected Party shall 
be entitled to suspend or modify its performance of obligations under this Agreement (other than 
the obligation to make payments) only to the extent that the effect of the Force Majeure Event 
cannot be mitigated by the use of Reasonable Efforts.  The Affected Party shall use Reasonable 
Efforts to resume its performance as soon as possible.  
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INSURANCE 

(A) Each Party agrees to maintain general liability insurance consistent with such 
Party’s or its predecessor’s commercial practice; provided that in any event such insurance shall 
include coverage for such Party’s liabilities under this Agreement. 

(B) The Parties further agree to notify each other whenever an accident or incident 
occurs resulting in any injuries or damages to persons or property that are included within the 
scope of coverage of such insurance, whether or not such coverage is sought.  

(C) The requirements contained herein as to the types of insurance to be maintained by 
the Parties are not intended to and shall not in any manner, limit or qualify the liabilities and 
obligations of the Parties under this Agreement. 

 
CONFIDENTIALITY 

(A) “Confidential Information” shall mean any confidential and/or proprietary 
information provided by one Party to the other Party that is clearly marked or otherwise designated 
“Confidential.” For purposes of this Agreement, all design and operating specifications provided 
by Interconnection Customer shall be deemed Confidential Information regardless of whether it is 
clearly marked or otherwise designated as “Confidential.”  Confidential Information does not 
include information previously in the public domain or which enters the public domain (other than 
in breach of this Article 9).  Information designated as Confidential Information will no longer be 
deemed confidential if the Party that designated the information as “Confidential” notifies the other 
Party that it no longer is “Confidential.” 

(B) During the term of this Agreement, and for a period of three (3) years after the 
expiration or termination of this Agreement, except as otherwise provided in this Article 9, each 
Party receiving Confidential Information shall hold such information in confidence and shall not 
disclose it to any third party nor to the public, except to the extent disclosure is: (a) required by 
Applicable Law; (b) required to fulfill obligations under this Agreement or to fulfill legal or 
regulatory requirements; (c) reasonably deemed by the receiving Party to be required in connection 
with a dispute or litigation between the Parties, including an action to enforce this Agreement; or 
(d) otherwise permitted by consent of the other Party, which consent shall not be unreasonably 
withheld, conditioned or delayed.  Prior to any disclosures of the other Party’s Confidential 
Information under this Article 9, PREB or any other Governmental Body, the disclosing Party 
agrees to promptly notify the other Party in writing and agrees to assert confidentiality and 
cooperate with the other Party in seeking to protect the Confidential Information from public 
disclosure by confidentiality agreement, protective order or other reasonable measures. 

(C) Each Party shall employ at least the same standard of care to protect Confidential 
Information obtained from the other Party as it employs to protect its own confidential information.  

(D) Each Party is entitled to equitable relief, by injunction or otherwise, to enforce its 
rights under this Article 9 to prevent the release of Confidential Information without bond or proof 
of damages and may seek other remedies available at law or in equity for breach of this Article 9.  
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(E) If requested by either Party, the other Party shall provide, in writing, the basis for 
asserting that any information provided by the other Party to the requesting Party is Confidential 
Information and warrants confidential treatment, and the requesting Party may disclose such 
writing to PREB.  Each Party shall be responsible for the costs associated with affording 
confidential treatment to its information. 

(F) If information requested by PREB from one of the Parties is Confidential 
Information, then such Party shall provide to the other Party prompt written notice of such 
request(s) so that the other Party may seek an appropriate protective order or waive compliance 
with the terms of this Agreement.  The Party receiving the request from PREB shall be entitled to 
provide the requested information to PREB within the time provided for in the request for 
information and shall not be in breach of this Article 9.  In providing the information to PREB, the 
Party may request that the information be treated as confidential and non-public in accordance 
with the Applicable Laws of the Commonwealth and that the information be withheld from public 
disclosure.  

(G) Except as otherwise permitted in this Article 9, no Party shall release or disclose 
Confidential Information to any other Person, except to its Affiliates, Subcontractors, employees 
or consultants, or to parties who may be, or reconsidering providing financing to or equity 
participation with, Interconnection Customer, or to potential purchasers or assignees of 
Interconnection Customer, on a need-to-know basis in connection with this Agreement, unless 
such Person has first been advised of the confidentiality provisions of this Article 9 and has agreed 
to comply with such provisions.  Notwithstanding the foregoing, a Party providing Confidential 
Information to any Person (other than to a Governmental Body as required by this Article 9) shall 
remain primarily responsible for any release by such Person of such Confidential Information in 
contravention of this Article 9. 

(H) Each Party retains all rights, title and interest in the Confidential Information that 
it discloses to the other Party.  The disclosure by each Party to the other Party of Confidential 
Information shall not be deemed a waiver by either Party or any other person or entity of the right 
to protect the Confidential Information from public disclosure.  

(I) By providing Confidential Information, neither Party makes any warranties or 
representations as to its accuracy or completeness.  In addition, by supplying Confidential 
Information, neither Party obligates itself to provide any particular information or Confidential 
Information to the other Party.  

(J) Upon termination of this Agreement with respect to any LGA Facility for any 
reason, each Party shall, within ten (10) days of receipt of a written request from the other Party, 
use Reasonable Efforts to destroy, erase, delete (with such destruction, erasure and deletion 
certified in writing to the other Party) or return to the other Party, without retaining copies thereof, 
any and all written or electronic Confidential Information received from the other Party with 
respect to that LGA Facility.  
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DISPUTES 

(A) The Parties agree to attempt to resolve all disputes arising under this Agreement 
according to the provisions of this Article 10.  

(B) In the event of a dispute, either Party shall provide the other Party with a written 
notice of dispute, such notice to describe in detail the nature of the dispute and proposed resolution. 

(C) Upon receipt of the notice described in Article 10(B), representatives from each 
Party shall meet or confer telephonically to resolve the dispute.  If the dispute has not been resolved 
within twenty (20) Business Days after receipt of the notice, either Party may contact the 
Administrator for assistance in informally resolving the dispute.  If the Parties are unable to 
informally resolve the dispute within sixty (60) days of contacting the Administrator, either Party 
may then file a formal complaint with PREB.  In the event a Party does not file a formal complaint 
with PREB, each Party may exercise whatever rights and remedies it may have in equity or at law 
consistent with the terms of this Agreement. 

(D) Each Party agrees to conduct all negotiations in good faith.  

(E) Each Party shall be responsible for its own costs incurred during the Article 10 
dispute process. 

 
TAXES 

(A) The Parties agree to comply with all tax-related Applicable Laws.  

(B) Each Party shall cooperate with the other Party to maintain the other Party’s tax 
status.  Nothing in this Agreement is intended to adversely affect PREPA’s tax exempt status with 
respect to the issuance of bonds, including local furnishing bonds. 

 
REPRESENTATIONS, WARRANTIES AND COVENANTS 

Section 12.1 Representations and Warranties of the Parties.  Each Party makes the 
following representations and warranties as of the Effective Date: 

(a) Such Party (a) is duly organized, validly existing and in good standing under 
the laws of the Commonwealth, (b) is qualified to do business in the Commonwealth and (c) has 
the corporate power and authority to own its properties, to carry on its business as now being 
conducted and to enter into and perform its covenants and obligations under this Agreement. 

(b) This Agreement is a legal, valid and binding obligation of such Party, 
enforceable against such Party in accordance with its terms, except as the enforceability thereof 
may be limited by applicable bankruptcy, insolvency, reorganization or other similar laws 
affecting creditors’ rights generally and by general equitable principles (regardless of whether 
enforceability is sought in a proceeding in equity or at law). 
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(c) The execution, delivery and performance of this Agreement by such Party 
does not violate or conflict with the organizational or formation documents, or bylaws or operating 
agreement, of such Party or any judgment, license, permit, order, material agreement or instrument 
applicable to or binding upon such Party or any of its assets. 

Section 12.2 Other Representations, Warranties and Covenants.  Each Party 
represents, warrants and covenants as of the Effective Date that (a) it has sought or obtained or, in 
accordance with this Agreement will seek or obtain, each consent, approval, authorization, order 
or acceptance by any Governmental Body in connection with the execution, delivery and 
performance of this Agreement, and (b) it will provide to any Governmental Body notice of any 
actions under this Agreement that are required by Applicable Laws. 

 
MISCELLANEOUS 

Section 13.1 Governing Law, Regulatory Authority, and Rules.  

(a) The validity, interpretation and enforcement of this Agreement and each of 
its provisions shall be governed by the internal laws of the Commonwealth, without regard to its 
conflicts of law principles, except where the federal supremacy clause requires otherwise.  This 
Agreement is subject to all Applicable Laws.  Each Party expressly reserves the right to seek 
changes in, appeal or otherwise contest any laws, orders or regulations of a Governmental Body.  
Each Party’s obligations under this Agreement shall be subject to its receipt of any required 
approval from one or more Governmental Body in form and substance satisfactory to such Party.  
Each Party shall in good faith seek and use Reasonable Efforts to obtain such other approvals. 

(b) PREPA shall file this Agreement (and any amendment hereto) with the 
appropriate Governmental Body, if required.  Interconnection Customer may request that any 
information so provided be subject to the confidentiality provisions of Article 9.  Interconnection 
Customer shall reasonably cooperate with PREPA with respect to such filing and to provide any 
information reasonably requested by PREPA needed to comply with applicable regulatory 
requirements. 

(c) The Parties hereby acknowledge and agree that to the extent PREB (a) is 
not permitted under Applicable Law to carry out its rights, duties and obligations under this 
Agreement (“PREB Actions”) or (b) ceases to be an entity of the government of the 
Commonwealth, the related PREB Actions shall automatically become the rights, duties and 
obligations of Administrator.  In the event that such PREB Actions become the rights, duties and 
obligations of Administrator, Administrator shall exercise such rights, duties and obligations 
(i) taking into account the standards, processes and procedures previously used by PREB with 
respect to PREB Actions, (ii) in a manner that does not adversely affect the exclusion from gross 
income of interest on obligations of PREPA, Genco, any of their Affiliates or another 
Governmental Body for federal income tax purposes under the Internal Revenue Code and (iii) 
taking into account any obligations under Section 10.1 of Act 120, to the extent applicable.   

Section 13.2 Amendment.  The Parties may amend this Agreement, including the 
Appendices attached hereto, only by a written instrument duly executed by both Parties.  
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Section 13.3 No Third-Party Beneficiaries.  This Agreement is not intended to and does 
not create rights, remedies or benefits of any character whatsoever in favor of any persons, 
corporations, associations or entities other than the Parties, and the obligations herein assumed are 
solely for the use and benefit of the Parties, their successors in interest and, where permitted, their 
assigns.  

Section 13.4 Waiver.  The failure of a Party to insist, on any occasion, upon strict 
performance of any provision of this Agreement will not be considered a waiver of any obligation, 
right or duty of, or imposed upon, such Party.  Any waiver at any time by either Party of its rights 
with respect to this Agreement shall not be deemed a continuing waiver or a waiver with respect 
to any other failure to comply with any other obligation, right or duty of this Agreement.  To be 
effective, any waiver of this Agreement must be in writing.  

Section 13.5 Entire Agreement.  This Agreement, including all Appendices attached 
hereto, constitutes the entire agreement between the Parties with reference to the subject matter 
hereof, and supersedes all prior and contemporaneous understandings or agreements, oral or 
written, between the Parties with respect to the subject matter of this Agreement (other than the 
GGHOA and the applicable Agreed Operating Procedures).  There are no other agreements, 
representations, warranties or covenants that constitute any part of the consideration for, or any 
condition to, either Party’s compliance with its obligations under this Agreement.  

Section 13.6 Multiple Counterparts.  This Agreement may be executed in two or more 
counterparts, each of which is deemed an original but all of which constitute one and the same 
instrument.  

Section 13.7 No Partnership.  This Agreement shall not be interpreted or construed to 
create an association, joint venture, agency relationship or partnership between the Parties or to 
impose any fiduciary duty, partnership obligation or liability upon either Party.  Neither Party shall 
have any right, power or authority to enter into any agreement or undertake for, or act on behalf 
of, to act as or be an agent or representative of, or to otherwise bind, the other Party.  

Section 13.8 Severability.  If any provision or portion of this Agreement shall, for any 
reason, be held or adjudged to be invalid, illegal or unenforceable by any court of competent 
jurisdiction or other Governmental Body, (a) such provision or portion shall be deemed separate 
and independent, (b) the Parties shall negotiate in good faith to restore insofar as practicable the 
benefits to each Party that were affected by such ruling, and (c) the remainder of this Agreement 
shall remain in full force and effect.  

Section 13.9 Security Arrangements.  Infrastructure security of electric system 
equipment and operations and control hardware and software is essential to ensure day-to-day 
reliability and operational security.  Interconnection Customer is expected to meet basic standards 
for electric system infrastructure and operational security, including physical, operational and 
cyber-security practices, in each case, in accordance with Applicable Laws and Prudent Utility 
Practices.   

Section 13.10 Environmental Releases.  Each Party shall notify the other Party, first 
orally and then in writing, of the release of any hazardous substances, any asbestos or lead 
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abatement activities or any type of remediation activities related to any LGA Facility or any 
Interconnection Facility, each of which may reasonably be expected to affect the other Party.  The 
notifying Party shall (a) provide the notice as soon as practicable; provided that such Party makes 
a good faith effort to provide the notice no later than twenty-four (24) hours after such Party 
becomes aware of the occurrence and (b) promptly furnish to the other Party copies of any publicly 
available reports filed with any Governmental Body addressing such events.  

Section 13.11 Subcontractors.  

(a) Nothing in this Agreement shall prevent a Party from utilizing the services 
of any Subcontractor as it deems appropriate to perform its obligations under this Agreement; 
provided that each Party shall require its Subcontractors to comply with all applicable terms and 
conditions of this Agreement in providing such services, and each Party shall remain primarily 
liable to the other Party for the performance of such Subcontractor.  

(b) The creation of any subcontract relationship shall not relieve the hiring 
Party of any of its obligations under this Agreement.  The hiring Party shall be fully responsible 
to the other Party for the acts or omissions of any Subcontractor it hires as if no subcontract had 
been made; provided that in no event shall PREPA be liable for the actions or inactions of 
Interconnection Customer or its Subcontractors with respect to obligations of Interconnection 
Customer under this Agreement.  Any applicable obligation imposed by this Agreement upon the 
hiring Party shall be equally binding upon, and shall be construed as having application to, any 
Subcontractor of such Party.  

(c) The obligations under this Article 13.11 will not be limited in any way by 
any limitation of Subcontractor’s insurance.  

Section 13.12 Binding Effect.  This Agreement and the rights and obligations hereof, 
shall be binding upon and shall inure to the benefit of the successors and permitted assigns of the 
Parties. 

Section 13.13 Conflicts.  In the event of a conflict between the body of this Agreement 
and any Appendix attached hereto, the terms and provisions of the body of this Agreement shall 
prevail and be deemed the final intent of the Parties.  

Section 13.14 Rules of Interpretation.  This Agreement, unless a clear contrary intention 
appears, shall be construed and interpreted as follows: (a) the singular number includes the plural 
number and vice versa; (b) reference to any Person includes such Person’s successors and assigns 
but, in the case of a Party, only if such successors and assigns are permitted by this Agreement, 
and reference to a Person in a particular capacity excludes such Person in any other capacity or 
individually; (c) reference to any agreement (including this Agreement), document, instrument or 
tariff means such agreement, document, instrument or tariff as amended or modified and in effect 
from time to time in accordance with the terms thereof and, if applicable, the terms hereof; (d) 
reference to any Applicable Laws means such Applicable Laws as amended, modified, codified or 
reenacted, in whole or in part, and in effect from time to time, including, if applicable, rules and 
regulations promulgated thereunder; (e) unless expressly stated otherwise, reference to any Article, 
or Appendix means such Article of this Agreement or such Appendix to this Agreement, as the 
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case may be; (f) “hereunder,” “hereof,” “herein,” “hereto” and words of similar import shall be 
deemed references to this Agreement as a whole and not to any particular Article or other provision 
hereof or thereof; (g) “including” (and with correlative meaning “include”) means including 
without limiting the generality of any description preceding such term; and (h) relative to the 
determination of any period of time, “from” means “from and including,” “to” means “to but 
excluding,” and “through” means “through and including.” 

Section 13.15 Headings.  The descriptive headings of the various Articles of this 
Agreement have been inserted for convenience of reference only and are of no significance in the 
interpretation or construction of this Agreement. 

 
NOTICES 

Section 14.1 General.  Unless otherwise provided in this Agreement, any written notice, 
demand or request required or authorized in connection with this Agreement shall be deemed 
properly given if delivered in person, delivered by recognized national courier service, sent by first 
class mail, postage prepaid or sent electronically to the person specified below:  

If to PREPA: [__________] 
[______] 
Attention: Chief Executive Officer – [___] 
Telephone: [___] 
Email: [___] 

  

 with copies to: 

 Administrator 
PO BOX 42001 
San Juan, Puerto Rico 00940-2001 
Attention: Executive Director – Fermín E. Fontanés Gómez 
Telephone: (787) 722-2525 Ext. 15330 
Email: Fermin.Fontanes@p3.pr.gov and 
Administrator@p3.pr.gov 

If to Interconnection Customer: [__________] 
[______] 
Attention: Chief Executive Officer – [___] 
Telephone: [___] 
Email: [___] 

 with copies to: 

 Administrator 
PO BOX 42001 
San Juan, Puerto Rico 00940-2001 
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Attention: Executive Director – Fermín E. Fontanés Gómez 
Telephone: (787) 722-2525 Ext. 15330 
Email: Fermin.Fontanes@p3.pr.gov and 
Administrator@p3.pr.gov 

If to Administrator: Administrator 
PO Box 42001 
San Juan, Puerto Rico 00940-2001 
Attention: Executive Director – Fermín E. Fontanés Gómez 
Telephone: (787) 722-2525 Ext. 15330 
Email: Fermin.Fontanes@p3.pr.gov and 
Administrator@p3.pr.gov 

Section 14.2 Changes to the Notice Information.  Either Party may change this notice 
information contained within this Article 14 by giving five (5) Business Days written notice prior 
to the effective date of the change.  

 
INFORMATION ACCESS AND AUDIT RIGHTS 

Section 15.1 Information Access.  Each Party (“Disclosing Party”) shall make available 
to the other Party information that is in the possession of the Disclosing Party and is necessary in 
order for the other Party to: (a) verify the costs incurred by the Disclosing Party for which the other 
Party is responsible under this Agreement; and (b) carry out its obligations and responsibilities 
under this Agreement.  The Parties shall not use such information for purposes other than those set 
forth in this Article 15.1 and to enforce their rights under this Agreement. 

Section 15.2 Reporting of Non-Force Majeure Events.  Each Party (“Notifying Party”) 
shall notify the other Party when the Notifying Party becomes aware of its inability to comply with 
the provisions of this Agreement for a reason other than a Force Majeure Event.  The Parties agree 
to cooperate with each other and provide necessary information regarding such inability to comply, 
including the date, duration, reason for the inability to comply and corrective actions taken or 
planned to be taken with respect to such inability to comply.  Notwithstanding the foregoing, 
notification, cooperation or information provided under this Article 15.2 shall not entitle the Party 
receiving such notification to allege a cause for anticipatory breach of this Agreement. 

Section 15.3 Audit Rights.  Subject to the requirements of Article 15.4 and 
confidentiality under Article 9, each Party shall have the right, at its own cost, and upon prior 
reasonable notice to the other Party, to perform an annual audit of the other Party’s records 
pertaining to the other Party’s performance and satisfaction of its obligations under this 
Agreement.  Any audit authorized by this Article 15.3 shall be performed at the offices where such 
records are maintained and shall be limited to those portions of such records that relate to each 
Party’s performance and satisfaction of obligations under this Agreement.  Each Party shall keep 
such records for a period equivalent to the audit rights periods described in Article 15.4. 

Section 15.4 Audit Rights Period.  Records related to either Party’s performance or 
satisfaction of all obligations under this Agreement shall be subject to audit as follows: (a) for an 
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audit relating to cost obligations, the applicable audit rights period shall be twenty-four (24) 
months after the auditing Party’s receipt of an invoice giving rise to such cost obligations; and (b) 
for an audit relating to all other obligations, the applicable audit rights period shall be twenty-four 
(24) months after the event for which the audit is sought. 

[Signatures appear on next page] 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by 
their respective duly authorized representatives as of the date first written above.  

 

[THE PUERTO RICO ELECTRIC POWER AUTHORITY] 

 

By:    
Name:    
Title:    

 

[INTERCONNECTION CUSTOMER] 

 

By:    
Name:    
Title:    
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Appendix 1 
 

Definitions  

“Access Party” has the meaning stated in Article 2.2.  

“Act 29” has the meaning stated in the preamble to this Agreement.  

“Administrator” has the meaning stated in the recitals to this Agreement.  

“Affected Party” has the meaning stated in Article 7.4(b).   

“Affiliate” means, with respect to any Person, any other Person that, directly or indirectly, 
including through one or more intermediaries, Controls, is Controlled by or is under common 
Control with such Person.   

“Agreed Operating Procedures” means, with respect to each LGA Facility, those agreed 
operating procedures agreed to by PREPA and Genco pursuant to the GGHOA, as the same may 
be amended from time to time.  

“Agreement” has the meaning stated in the preamble to this Agreement. 

“Applicable Law” means any foreign, national, federal, state, Commonwealth, municipal 
or local law, constitution, treaty, convention, statute, ordinance, code, rule, regulation, common 
law, case law or other similar requirement enacted, adopted promulgated or applied by any 
Governmental Body, including any Environmental Law, PROMESA and any order issued by the 
Title III Court, in each case applicable to the Parties.   

“Business Day” means any day that is not a Saturday, a Sunday or a day observed as a 
holiday by either the Commonwealth or the United States federal government. 

“CERCLA” means the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, 42 U.S.C. §§ 9601 et seq. 

“Commonwealth” has the meaning stated in the preamble to this Agreement. 

“Confidential Information” has the meaning stated in Article 9.1.  

“Consent Decree” means the Consent Decree between PREPA and the United States of 
America (through the United States Department of Justice and the EPA), as entered by the United 
States District Court for the District of Puerto Rico on March 19, 1999 in Civil Action No. 93-
2527(CCC), as modified on September 9, 2004, and as may be further modified in the future, 
including any successor consent decree thereto. 

“Control”, “Controlled by” and similar expressions mean the power, directly or indirectly, 
to direct or cause the direction of the management and policies of an entity, whether through the 
ownership of outstanding share capital (or equivalent interest), by contract or otherwise.  Without 
limiting the foregoing, a Person shall be deemed to control another Person (a) if such Person has 
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directly or indirectly designated a majority of the board of directors (or equivalent governing body) 
of such other Person or (b) if such Person has the direct or indirect power, whether through 
ownership of outstanding share capital (or equivalent interest), by contract or otherwise to 
designate a majority of the board of directors (or equivalent governing body) of such other Person. 

“Disclosing Party” has the meaning stated in Article 15.1. 

“Effective Date” has the meaning stated in Article 3.1.  

“Emergency Response Plan” means the plan of action of the T&D Operator that outlines 
the procedures and actions necessary for responding to any emergency affecting or reasonably 
likely to affect the T&D System in effect at the time, and as may be modified by T&D Operator 
from time to time which includes and attaches SOP Procedure 28 Emergency Response 
Execution Procedure and SOP Procedure 29 Emergency Response Drills. 

“Environmental Law” means (a) any law, statute, ordinance, code, rule, regulation, order, 
writ, injunction, decree, ruling, determination, award, standard, permit or variance of any 
Governmental Body, or any binding agreement with any Governmental Body, and (b) any consent 
order or decree, settlement agreement or other similar agreement between PREPA and/or Genco 
and the Puerto Rico Department of Natural and Environmental Resources, EPA, the United States 
Department of Justice, or other relevant Governmental Body, in each case having the force of law 
and applicable from time to time, relating to (i) the conservation, protection, pollution, 
contamination or remediation of the environment or natural resources; (ii) any Hazardous Material, 
including investigation, study, remediation or abatement of such Hazardous Material; (iii) the 
storage, treatment, disposal, recycling or transportation of any Hazardous Material;  or (iv) human 
health or safety.  For avoidance of doubt, Environmental Law includes the Consent Decree. 

“FOMB” means the Financial Oversight and Management Board for Puerto Rico. 

“Force Majeure Event” has the meaning stated in Article 7.4(a). 

“Forced Outage” means an unplanned disconnection or stoppage of the LGA Facility due 
to failure or defect of the LGA Facility unit or its equipment, or another such event, including due 
to the operational or unplanned malfunctioning of equipment on the T&D System or human error 
that impacts the operation of the LGA Facility. 

“Genco” has the meaning stated in the preamble to this Agreement. 

“Genco Capital Contribution Agreement” means that certain capital contribution 
agreement entered into by PREPA and Genco on [●] pursuant to which PREPA transferred to 
Genco the Legacy Generation Assets. 

“Genco Interconnection Facilities” means all assets, equipment and facilities located on 
Genco’s side of each Interconnection Point, installed, operated and maintained by or on behalf of 
Genco for the purpose of interconnecting each LGA Facility to the T&D System, as further 
described in Appendix 2.  

“Genco Operator” has the meaning stated in the recitals to this Agreement.  
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“Generation O&M Agreement” has the meaning stated in the recitals to this Agreement.   

“GGHOA” means that certain Puerto Rico PREPA-Genco-Hydroco Operating Agreement, 
dated as of [__________], 2022, by and among PREPA, Genco, [PREPA Hydroco LLC], T&D 
Operator and Administrator.  

“Governmental Body” means any U.S. federal, state, Commonwealth, regional, municipal 
or local legislative, executive, judicial or other governmental board, agency, authority, 
commission, bureau, administration, court, instrumentality or other duly authorized body, 
including PREB and the FOMB (if then in existence), other than PREPA and Genco, and, in its 
capacity as such under this Agreement, Administrator, or any official thereof having jurisdiction 
with respect to any subject of this Agreement. 

“Granting Party” has the meaning stated in Article 2.2.  

“Hazardous Material” means: (i) any waste, substance, object or material deemed 
hazardous under Environmental Law, including “hazardous substances” as defined in CERCLA 
and “hazardous waste” as defined in RCRA and any local counterpart law; (ii) any oil or petroleum 
product, lead-based paint, per- or poly-fluoroalkyl substances or polychlorinated biphenyl; and 
(iii) any other pollutant, contaminant, material, substance or waste that has deleterious or 
hazardous properties and that is listed, defined or is subject to regulation under any Environmental 
Law. 

“Interconnection Customer” has the meaning stated in the preamble to this Agreement.  

“Interconnection Facilities” means collectively the PREPA Interconnection Facilities and 
the Genco Interconnection Facilities.    

“Interconnection Point” means, with respect to each LGA Facility, the physical 
demarcation point between the applicable Genco Interconnection Facilities and the applicable 
PREPA Interconnection Facilities where electricity from such LGA Facility is delivered or made 
available to the T&D System, as set forth in Appendix 2. 

“Interconnection Service” means an interconnection service that allows Interconnection 
Customer to integrate the LGA Facilities with the T&D System in a manner that allows for the 
LGA Facilities to serve load in the Commonwealth.    

“Legacy Generation Assets” has the meaning stated in the recitals to this Agreement. 

“LGA Facility” means any power generating facility or complex located on any of the 
Legacy Generation Assets that is operated and maintained by or on behalf of Genco, including any 
such power generating facility or complex that is transferred by PREPA to Genco pursuant to the 
Genco Capital Contribution Agreement. 

“Losses” has the meaning stated at Article 7.2.  

“ManagementCo” has the meaning stated in the recitals to this Agreement.  
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“Material Modifications” has the meaning stated at Article 4.1(a).  

“Modifications” has the meaning stated at Article 4.1(a).  

“Notifying Party” has the meaning stated in Article 15.2. 

“Owner” has the meaning stated in Article 7.1(a). 

“Parties” and “Party” have the meanings stated in the preamble to this Agreement.  

“Person” means any individual (including the heirs, beneficiaries, executors, legal 
representatives or administrators thereof), firm, corporation, company, association, partnership, 
limited partnership, limited liability company, joint stock company, joint venture, trust, business 
trust, unincorporated organization or other entity or a Governmental Body. 

“PREB” means the Puerto Rico Energy Bureau, also known as the Negociado de Energia 

de Puerto Rico, an independent body created by Act No. 57 of the Legislative Assembly of Puerto 
Rico, enacted on May 27, 2014, as amended.  

“PREB Actions” has the meaning stated in Article 13.1(c).  

“PREPA” has the meaning stated in the preamble to this Agreement. 

“PREPA Interconnection Facilities” means all assets, equipment and facilities located on 
PREPA’s side of each Interconnection Point, installed, operated and maintained by or on behalf of 
PREPA for the purpose of interconnecting each of the LGA Facilities to the T&D System, as 
further described in Appendix 2. 

“Prudent Utility Practice” means, with respect to Genco or PREPA, as applicable, at any 
particular time, the practices, methods, techniques, conduct and acts that, at the time they are 
employed, are generally recognized and accepted by companies operating in the United States gas 
and/or oil-fired electric power generating plants business or electric transmission and distribution 
business, as applicable, as such practices (including timely reporting), methods, techniques, 
conduct and acts relate to the operation, maintenance, repair and replacement of assets, facilities 
and properties of the type covered by this Agreement.  The interpretation of acts (including the 
practices, methods, techniques, conduct and acts engaged in or approved by a significant portion 
of the electrical utility industry and/or electrical generation industry prior thereto) shall take into 
account the facts and the characteristics of the Legacy Generation Assets or the T&D System and 
the System Power Supply, as applicable, known at the time the decision was made.  Prudent Utility 
Practice is not intended to be limited to the optimum or minimum practice, method, technique, 
conduct or act, to the exclusion of all others, but rather to be a spectrum of possible practices, 
methods, techniques, conduct or acts that a prudent operator would take to accomplish the intended 
objectives at just and reasonable cost consistent with Applicable Law, reliability, public and 
employee safety, environmental compliance, expediency and good customer relations. 

“Reasonable Efforts” shall mean, with respect to an action required to be attempted or 
taken by a Party under this Agreement, efforts that are timely and consistent with Prudent Utility 
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Practice and are otherwise substantially equivalent to those a Party would take to protect its own 
interests.  

“Related Documents and Agreements” means the GGOA, the Agreed Operating 
Procedures and the System Operation Principles. 

“Release” means any emission, spill, seepage, leak, escape, leaching, discharge, injection, 
pumping, pouring, emptying, dumping, disposal, migration or release of Hazardous Materials from 
any source into or upon the environment. 

“Sale” has the meaning stated in Article 7.1(a). 

“ServCo” has the meaning stated in the recitals to this Agreement. 

“SOP Procedure” refers to any of the individual operation procedures established in 
connection with the System Operation Principles, as may be amended from time to time.  

“Subcontractor” means every Person (other than employees of such Person) employed or 
engaged by any Person directly or indirectly for the performance of any obligations under this 
Agreement, whether for the furnishing of labor, materials, equipment, supplies, services or 
otherwise.   

“System Operation Principles” means the operation principles conditionally approved by 
PREB on June 1, 2021, and available on T&D Operator’s website at https://lumapr.com/, as may 
be amended from time to time in accordance with Applicable Law, including any operation 
procedures established in connection therewith, as may be amended from time to time.  

“System Power Supply” means electric capacity, energy and ancillary services from any 
power supply sources authorized under Applicable Law to operate in the Commonwealth.  

“T&D O&M Agreement” has the meaning stated in the recitals to this Agreement.   

“T&D Operator” has the meaning stated in the recitals to this Agreement.  

“T&D System” means the transmission and distribution facilities and related facilities, 
equipment and other assets related to the transmission and distribution system in which PREPA 
has an ownership or leasehold interest. 
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Appendix 2 
 

One-line Diagrams Depicting the LGA Facilities, Interconnection Facilities and 
Interconnection Points 

[NTD: To be attached to final draft.]  
 
 

 

 




