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GOVERNMENT OF PUERTO RICO 

PUBLIC SERVICE REGULATORY BOARD 

PUERTO RICO ENERGY BUREAU 

IN RE: AMENDMENT TO POWER 

PURCHASE OPERATING AGREEMENT 

BETWEEN PREPA AND AES PUERTO 

RICO, L.P. 

CASE NO.: NEPR-AP-2023-0005 

SUBJECT: Motion in Compliance with 

Energy Bureau Request for PREPA to File 

Information Regarding the Proposed 

Amendment 

 

 

MOTION IN COMPLIANCE WITH ENERGY BUREAU REQUEST FOR PREPA TO 

FILE INFORMATION REGARDING THE PROPOSED AMENDMENT 

TO THE HONORABLE PUERTO RICO ENERGY BUREAU: 

COMES NOW the Puerto Rico Electric Power Authority (“PREPA”), through its counsel 

of record, and respectfully submits and prays as follows: 

On December 5, 2023, the Energy Bureau of the Puerto Rico Public Service Regulatory 

Board (the “Energy Bureau”) issued a Resolution and Order requesting information from PREPA 

in connection with PREPA’s Petition for Approval of Third Amendment to Power Purchase 

Operating Agreement Between the Puerto Rico Electric Power Authority and AES Puerto Rico, 

L.P. (the “Petition”).  

In compliance with the Energy Bureau’s request, attached as Exhibit A is a list of 

information the Energy Bureau requested and PREPA’s responses thereto.  

Certain of the information submitted in Exhibit A is confidential. Below is a table 

summarizing the justifications required to comply with the Energy Bureau’s standard for the 

treatment of confidential information:   
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Confidential Item Justification for Confidential Treatment 

Exhibits A-1; A-4, 

A-5, A-8, A-9a, A-

9b, A-10, and A-11 

• PREPA’s Responses Contain Information Subject to Confidentiality 

Agreement between PREPA and AES-PR (collectively, the 

“Parties”) – Before engaging in negotiations over the Proposed 

Amendment’s terms, the Parties executed a confidentiality 

agreement. This confidentiality agreement is a crucial aspect of the 

Parties’ negotiations in that it protects sensitive financial and 

operational information exchanged between the Parties, fostering a 

trusting environment conducive to reaching a resolution.   

 

• PREPA’s Responses Contain Trade Secrets – AES-PR has a strong 

interest in preserving its proprietary secrets. These responses 

contain certain confidential information that AES-PR entrusted to 

PREPA under the assurance of confidentiality under the 

Confidentiality Agreement and its contract. Sharing this data openly 

could not only breach such contracts, but also give competitors or 

business counterparties a competitive edge.  

 

• PREPA’s Responses Contain Confidential Infrastructure 

Information – The Energy Bureau’s Policy on Management of 

Confidential Information (the “Confidentiality Policy”) CEPR-MI-

2016-0009, issued on August 31, 2016 and partially amended on 

September 16, 2016, protects confidential infrastructure 

information.1 The Facility (as defined in the Petition) meets the 

definition of Critical Infrastructure, and the information included in 

the exhibits fits squarely within the definition of “Confidential 

Infrastructure Information.” 

 

• PREPA’s Responses Contain information protected by the 

Deliberative Process Privilege – The deliberative process privilege 

serves a critical role in preserving the candid and uninhibited 

exchange of ideas among government officials, which is essential 

for effective decision-making.   

 

WHEREFORE, PREPA respectfully requests that the Energy Bureau take notice of 

PREPA’s submission, treat the designated items in Exhibit A as confidential, and deem PREPA 

to have complied with the Energy Bureau’s request.  

 

1 The Petition provides definitions for both “Critical Infrastructure” and “Confidential Infrastructure Information.” 
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RESPECTFULLY SUBMITTED. 

 

 

In San Juan, Puerto Rico, on the 7th day of December, 2023.  

GONZÁLEZ & MARTÍNEZ  

1509 López Landrón  

Seventh Floor  

San Juan, PR 00911-1933  

Tel.: (787) 274-7404  

  

s/Alexis G. Rivera-Medina  

Alexis G. Rivera-Medina  

TSPR No.: 18,747  

E-mail: arivera@gmlex.net 

mailto:arivera@gmlex.net


 

 

CERTIFICATE OF SERVICE 

It is hereby certified that, on this same date, I have filed the above motion with the Office 

of the Clerk of the Energy Bureau using its Electronic Filing System at 

https://radicacion.energia.pr.gov/login. 

In San Juan, Puerto Rico, on the 7th day of December, 2023. 

s/Alexis G. Rivera-Medina  

Alexis G. Rivera-Medina  

 

  

https://radicacion.energia.pr.gov/login
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Exhibit A 

 

Information Requested by the Energy Bureau on December 5, 2023 

 

1. On tab 12, “Potential Rate Calculation”, of the Exhibit A-5, “Additional Financial 

Information and Calculations”, what is the specific source of the data for monthly 

sales (in GWh) for the November 2022 through October 2023 period? Provide all the 

information supporting the response. 

 

The source for monthly sales figures is the data worksheet titled “aee-meta” prepared by LUMA 

and attached as Exhibit A-1.  Under the Transmission and Distribution System Operation and 

Management Agreement between PREPA and LUMA, LUMA is responsible under the T&D OMA 

for preparing load forecasts. 

 

2. On tab 12, “Potential Rate Calculation”, of the Exhibit A-5, “Additional Financial 

Information and Calculations”, what is the basis for presuming “Applicable Sales for 

Cost Recovery (GWh)” for 2024 as being equal to the amounts from November 2022 

through October 2023? Provide all the information supporting the response.  

 

PREPA reviewed recent historical actual sales data and trends and, based on its review including 

of Exhibit A-1, determined that the simplest and least subjective assumption for this illustrative 

calculation would be holding recent actuals constant. If sales are higher, rates could be lower and 

vice versa.   

 

3. On tab 12, “Potential Rate Calculation”, of the Exhibit A-5, “Additional Financial 

Information and Calculations”, on what basis is the expected “Applicable Sales for 

Cost Recovery (GWh)” for 2024 through 2027 the same for all years? Provide all the 

information supporting the response. 

 

See response to Question 2 above. 

 

4. On tab 10, “Historical”, of the Exhibit A-5, “Additional Financial Information and 

Calculations”, confirm or explain otherwise that the sum of the “variable Agremax 

costs” and “fixed Agremax costs” are the costs incurred to enable the off-Island 

disposal of the coal ash waste. If there are any other costs associated with enabling 

the off-Island disposal of the coal waste, provide those costs with supporting 

calculations and sources. Provide all the information supporting the response. 

 

Confirmed that the sum of the "variable Agremax costs" and "fixed Agremax costs" line items are 

the direct costs incurred to enable the off-Island disposal of coal ash. There have been certain 

additional indirect costs associated with Agremax disposal as well, including general G&A, 

personnel, outside advisors and other items summarized on Exhibit A-4.  
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5. What effect on the monthly Equivalent Availability Factors (EAFs) between 2015 and 

the present does AES estimate is due to PREPA’s requests to delay required planned 

maintenance activities? Provide AES’s best estimate and rationale for this estimate. 

Provide all the information supporting the response.  

 

Please refer to the December 2022 letter to PREPA attached as Exhibit A-5.  In January 2020, 

PREPA requested that AES-PR delay necessary maintenance of certain generation units, because 

PREPA needed AES-PR’s generation in the wake of the damages caused by the earthquakes in 

Puerto Rico on other PREPA assets. AES-PR complied with PREPA’s request and delayed 

necessary maintenance of these units from January 2020 to June 2020. As PREPA explained to 

the PREB at the Integrated Resource Planning proceeding, if AES-PR had not deferred 

maintenance and remained in operation, it would have been unable to serve load, leaving many 

citizens without power. The inability to timely service these units for that period compromised 

AES-PR’s ability to maintain a 90% EAF in 2020 and 2021. The costs posed by these EAF 

penalties (per the PPOA formulas) in these two years alone exceeded $10 million. 

 

6. Does AES estimate a change to average heat rates seen by the plant, on a monthly 

basis, due to delayed maintenance activities arising from PREPA’s request for such 

delays? If so, provide that estimate and the rationale for it. Provide all the information 

supporting the response. 

 

There has been a gradual degradation in heat rate from approximately 10,300 to over 11,000 over 

the last 10 years due to lack of availability of higher-quality coal, lack of financial resources, and 

delayed maintenance (in many cases requested by PREPA or LUMA). Please refer to the February 

2023 presentation attached in Exhibit A-9a. 

 

7. Provide Genera's best estimate of monthly availability by unit for all existing Legacy 

Generation Units under its control, from December 1, 2023, through the end of year 

2027.1 

 

PREPA has requested Genera provide the information requested in Question 7.  Genera informed 

PREPA that in order for Genera to make a responsible and responsive projection of the equivalent 

availability per unit from December 1, 2023, through the end of year 2027, Genera needs to prepare 

an analysis that considers many dynamic aspects such as: (a) the maintenance outage program, (b) 

the critical component replacement project, (c) operational reserves projection, (d) energy demand 

projections, (e) retirement of peaking units, (f) estimated dates of commercial operation of the new 

peaking unit and, (g) battery energy storage system, among others.  

 

As a result, Genera informed PREPA that it is not able to meet the Energy Bureau’s deadline to 

submit the requested information. Genera has requested that the Energy Bureau grant Genera until 

 

1 Request for Information #7 to be responded by PREPA with Genera's support. 
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Friday December 15, 2023, to respond to the Resolution and Order to allow Genera to submit to 

PREPA and, in turn, the Energy Bureau, a responsible work product.  

 

PREPA further provides Energy Bureau with reference to the LUMA 2024 Resource Adequacy 

Study, filed on November 14, 2023, under the docket for case number NEPR-MI-2022-0002, and 

PREPA requests that the Energy Bureau take judicial notice of such document. This study contains 

an analysis of scenarios in which the AES-PR plant is retired early, which is relevant to Question 

7 and to this proceeding.  

 

8. Provide a full set of AES Puerto Rico LP interim financial statements as of their latest 

closing (10/31/2023). 

 

Attached as Exhibit A-8. 

 

9. In the Technical Conference PREPA represented that its consultants engaged in a 

protracted evaluation and due diligence of AES's financials to evaluate and confirm 

the allegedly severe financial difficulties that impact AES's ability to maintain its 

operations through the end of the PPOA term. Provide, (i) all relevant information 

evaluated by PREPA's representatives and/or consultants to confirm AES's financial 

situation, and (ii) all relevant documents (or reports) prepared by PREPA's 

consultants to apprise PREPA of its findings and conclusions regarding AES's alleged 

financial difficulties. 

 

Attached as Exhibit A-9a are presentations prepared by AES-PR regarding its financial situation, 

which contain key background information relevant to PREPA’s assessment and Proposed 

Amendment.  

 

Attached as Exhibit A-9b are periodic update presentations to PREPA and its governing board  

and stakeholders.  

 

Moreover, PREPA’s consultants had access to a confidential data room maintained by AES-PR 

that includes AES financial statements, cash balance and liquidity projections, bond documents 

and loan agreements, communications between AES-PR and PREPA, and other requests for 

information and responses.  Due to the commercially sensitive nature of the information in the data 

room, PREPA and its consultants are under a contractual obligation with AES-PR to maintain the 

confidentiality of information in this data room.  Access to the data room can be provided to the 

Energy Bureau or its consultants upon agreement to similar confidentiality.    

 

10. Provide a summary of all payments made by AES Puerto Rico LP to its affiliates from 

2015 to October 2023, including a full description of all such payments. 

 

Attached as Exhibit A-10.   
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11. Provide evidence of all claims (judicial or extra-judicial) presented to PREPA 

regarding the additional costs and/or losses allegedly incurred by AES due to the 

implementation Coal Combustion Residuals (“CCR”) restrictions established in Act 

5-2020, including without limitation, all administrative (or other claims) presented in 

PREPA's PROMESA Tittle III Case No. 17 BK 4780-LTS. Provide all documents 

presented or used by AES to support such claims. To the extent that any of such 

claims have been settled, provide all the relevant settlement documents.  

 

AES-PR has expressed its alleged damages relating changes in law implementing CCR restrictions 

in meetings and communications with PREPA and other Puerto Rico governmental entities.  AES-

PR has provided its correspondence on this topic, attached as Exhibit A-11.  Evidence supporting 

AES-PR’s claims of the effect of the change in law has been provided to the Energy Bureau in the 

financial information provided in response to this request for information (see Exhibit A-4) and 

the previous request for information.   

 

On May 22, 2018, AES-PR filed a pre-petition proof of claim in PREPA’s Title III proceedings in 

which it outlined the amounts then known to AES-PR to be owed to it, and also included a 

reservation of rights to assert any further claims.  As explained in the confidential conference held 

on November 21, 2023, AES-PR believes it also has an administrative claim against PREPA 

related to changes in law. The deadline to file administrative claims in PREPA’s Title III 

proceedings has not yet been set and therefore has not yet passed.  PREPA’s proposed plan of 

adjustment (the “Plan”) currently contemplates such deadline to be set forth in the order 

confirming the Plan, and in any case shall not be more than 90 days after the effective date of the 

Plan.  See Plan § I.A.6 (“‘Administrative Claim Bar Date’ means . . . the date established by the 

Title III Court and set forth in the Confirmation Order as the last day to file proofs of 

Administrative Expense Claims pursuant to section 503(b) of the Bankruptcy Code, which date 

shall be no more than ninety (90) days after the Effective Date.”). Confirmation of the Plan will 

be considered by the court at the confirmation hearing currently scheduled for March 2024, subject 

to further postponement.  Because AES-PR has been negotiating with PREPA in good faith to 

resolve the issues, it has not yet filed any such claim but maintains the right to do so. PREPA 

reserves all rights to object to any claims. 

  

These claims and potential claims are being settled in the Proposed Amendment.  Specifically, 

Section 3 of the Proposed Amendment provides that “Operator and PREPA agree that this 

Amendment is entered into to resolve any and all claims and causes of action Operator may have 

against PREPA or the Commonwealth of Puerto Rico related to any change in law affecting the 

Facility enacted prior to the Third Amendment Effective Date.” This provision was specifically 

included to release any claim AES-PR may have for the changes in law and resolves any and all 

claims and causes of action AES-PR may have against PREPA or the Commonwealth of Puerto 

Rico related to any change in law affecting the Facility enacted prior to the Proposed Amendment’s 

effective date.  

 


