GOVERNMENT OF PUERTO RICO
PUERTO RICO PUBLIC SERVICE REGULATORY BOARD
PUERTO RICO ENERGY BUREAU

IN RE: AMENDMENT TO POWER | CASE NO.: NEPR-AP-2023-0005
PURCHASE = OPERATING AGREEMENT
BETWEEN PREPA AND AES PUERTO RICO,
L.P.

SUBJECT: Resolution and Order issuing
Fourth (4th) ROI about Petition for Approval
of Third Amendment to Power Purchase
Operating Agreement Between the Puerto
Rico Electric Power Authority and AES Puerto
Rico, L.P, filed by the Puerto Rico Electric
Power Authority.

RESOLUTION AND ORDER

On October 11, 1994, the Puerto Rico Electric Power Authority (“PREPA”) and AES Puerto
Rico, L.P. (“AES-PR”) executed a Power Purchase and Operating Agreement between AES
Puerto Rico, L.P.,, and Puerto Rico Electric Power Authority (“AES PPOA”). The AES PPOA was
amended on November 16, 1999 (“First Amendment-AES PPOA”) and, on or about July 17,
2015 (“Second Amendment-AES PPOA”).1 The AES PR facility subject to the AES PPOA is a

_ coal-fired power generation facility located in Guayama with a capacity of 454 megawatts
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*of the November 7 Motion, ordered PREPA to file a redacted version of the Proposed

(MW). The AES-PR facility commenced commercial operation in 2001 and continues to
provide PREPA with dependable capacity and energy under the terms of the AES PPOA. The
AES PPOA is set to expire in December 2027. The AES-PR’s facility has demonstrated a high
level of reliability throughout its operational history and its performance has contributed to
the stability of the power supply and reliability of the electrical grid in Puerto Rico. Notably,
the AES-PR’s facility has been recognized for its ability to provide electric power at a low
cost. This has played a crucial role in supporting PREPA's efforts to meet the energy needs
of its customers while maintaining affordability for consumers.

On November 7, 2023, PREPA submitted to the Energy Bureau of the Puerto Rico Public
Service Regulatory Board ("Energy Bureau") a filing titled Petition for Approval of Third
Amendment to Power Purchase Operating Agreement Between the Puerto Rico Electric Power
Authority and AES Puerto Rico, L.P., seeking approval for the third amendment to the AES
PPOA ("November 7 Motion"). A confidential version of the proposed third amendment,
referred to as the "Proposed Amendment," was attached to the November 7 Motion as
Exhibit B. Additionally, PREPA submitted a study ("Study") as Exhibit C to the November 7

)#W/[otion. This Study, provided by AES-PR to PREPA under a confidentiality and non-disclosure

‘agreement, is purportedly containing proprietary information, trade secrets, and critical
energy infrastructure information of AES-PR.2 PREPA requested that the information given
in Exhibits B and C be designated as confidential under the deliberative process privilege and
the Energy Bureau’s Policy of Management of Confidential Information.3 On November 13,
2023, the Energy Bureau granted confidential designation and treatment to Exhibits B and C

Amendment, established a procedural calendar for the evaluation of the November 7 Motion,
and scheduled a technical conference for November 21, 2023 (“Technical Conference”).*

The record of the captioned case has been supplemented with information from PREPA and
AES PR during a technical hearing (November 21, 2023), and four (4) written submissions

1 The AES PPOA, as amended by the First Amendment-AES PPOA, and the Second Amendment-AES PPOA are
collectively referred to as “AES PPOA”.
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by PREPA dated November 20, November 30, December 7, and December 15, 2023.
Furthermore, the record has been supplemented by the public comments submitted during
a public hearing on November 27,2027, as well as others subsequently provided in this case.

According to PREPA, the Proposed Amendment would facilitate a transition to green energy
and safeguard the availability of dependable and cost-efficient baseload generation by
keeping AES PR'’s facility financially viable.> PREPA and AES-PR agreed to the economic
terms in the Proposed Amendment, to be effective on December 1, 2023, upon final
consideration and approval by the Energy Bureau and the Financial Oversight &
Management Board for Puerto Rico (“FOMB”).6

PREPA's request, centered around the transition to renewable energy, encompasses
provisions for a Green Stabilization Payment, a payment related to heat rate increase, and an
equivalent availability adjustment-related payment. However, the Energy Bureau, while
recognizing the request, highlights that, based on the information available at this time, it
seems the principal motivation for these modifications is more accurately linked to the
financial impacts faced by AES-PR in managing Coal Combustion Residuals ("CCR"). This is
particularly pertinent given the escalated costs resulting from changes in law, specifically
Act 40-2017 and Act 5-2020. AES-PR asserts that the substantial financial impact has
resulted in a default with its bondholders.

The Energy Bureau acknowledges the significance of addressing the November 7 Motion.”
However, throughout the proceedings, there has been a notable lack of proper explanations,
legal justification, and supporting documentation from PREPA/AES-PR. The existing
supporting documentation in the record has been submitted primarily in response to specific
requests made by the Energy Bureau. Moreover, in some instances, the explanations
provided lack comprehensiveness and coherence or the information and responses
presented are conflicting. It is imperative that PREPA/AES-PR, as the primary parties
involved, take the responsibility to present a robust petition accompanied by sufficient
supporting information. This proactive approach is essential for ensuring a transparent and
well-substantiated case before the Energy Bureau. As an illustration, currently, PREPA/AES-
PR has not adequately addressed the specific inquiry raised by the Energy Bureau
concerning the alleged incremental costs associated with CCR management. The significance
of this aspect cannot be overstated, and the Energy Bureau emphasizes that making any
determination regarding this potential impact cannot be based on generalities or
unsupported assertions. It is imperative for AES-PR to furnish comprehensive details on
each component of the costs (both fixed and variable) incurred from 2010 to 2023, including
the quantity of material disposed, along with clear explanations of the calculations involved.
Until such detailed and transparent information is provided on this matter, a conclusive
determination remains unattainable.

The Energy Bureau is currently conducting a thorough examination of the provided
information and has identified a requirement for additional clarification and more detailed
information. Consequently, the Energy Bureau ORDERS PREPA to submit a response to the
Fourth Request for Information outlined in Attachment A to this Resolution and Order no
later than January 9, 2024, by 5:00 p.m. As needed and depending on the responses
received, the Energy Bureau will assess the appropriateness of arranging a meeting between

5 November 7 Motion, p. 4.

6 Id. Anticipating that the Energy Bureau and the FOMB may not reach a final determination on the Proposed
Amendment before December 1, 2023, PREPA and AES PR emphasized during the Technical Conference the
necessity for additional modifications to ensure retroactivity to December 1, 2023.

7 In light of the significance of this matter, the Energy Bureau, as a precautionary measure, has instructed LUMA
to collect the potential increase outlined in the Proposed Amendment for the forthcoming quarter See.
Resolution and Order dated December 21, 2023, In Re: Tarifa Permanente de la Autoridad de Enewld {&c_tg_?g
de Puerto Rico, Case No.: NEPR-MI-2020-0001, pp. 3 and 5.
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its consultants and representatives/consultants from PREPA/AES-PR to provide additional
clarification for the record in this case.

The Energy Bureau has received several petitions from the public seeking access to an
unredacted version of the Proposed Amendment. In response to these requests, the Energy
Bureau directs PREPA to evaluate the possibility of fully disclosing the document.
Alternatively, if full disclosure is not feasible, PREPA is instructed to furnish a more detailed
legal explanation outlining the reasons for withholding the document from public access.
PREPA is granted until December 29, 2023, by 5:00 p.m to provide a comprehensive
response to this directive.

The Energy Bureau WARNS PREPA and Genera that noncompliance with this Resolution and
Order, may result in the imposition of fines pursuant to Article 6.36 of Act 57-2014.8

o St

& @MSM ' Lillian Mateo\Santos

Chairman Associate Commissioner

Be it notified and published.

SS}IVla B. Ugarte ‘Ajlaulo \Antenm%rresm(ia S
Associate Commissioner Associate Commissioner
CERTIFICATION

[ certify that the majority of the members of the Puerto Rico Energy Bureau agreed on December 22,
2023. Associate Commissioner Ferdinand A. Ramos Soegaard did not intervene. Also certify that on
December 22, 2023, | have proceeded with the filing of this Resolution and Order and was notified
by email to arivera@gmlex.net; mvalle@gmlex.net; legal@genera-pr.com; regulatory@genera-
pr.com; kbolanos@genera-pr.com; brannen@genera-services.com.

For the record, I sign in San Juan, Puerto Rico, today, December 22, 2023.

SoniaSeda daztambide

Clerk

8 Puerto Rico Energy Transformation and RELIEF Act, as amended (Act 57-2014").




ATTACHMENT A

Energy Bureau’s Fourth Request for Information
(AES Proposed Third Amendment to PPOA for Coal Plant)
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