
 

GOVERNMENT OF PUERTO RICO 
PUERTO RICO PUBLIC SERVICE REGULATORY BOARD  

PUERTO RICO ENERGY BUREAU 
 

IN RE: AMENDMENT TO POWER 
PURCHASE OPERATING AGREEMENT 
BETWEEN PREPA AND AES PUERTO RICO, 

L.P.  

CASE NO.: NEPR-AP-2023-0005 

SUBJECT:  Resolution and Order issuing 
Fourth (4th) ROI about Petition for Approval 
of Third Amendment to Power Purchase 
Operating Agreement Between the Puerto 
Rico Electric Power Authority and AES Puerto 

Rico, L.P., filed by the Puerto Rico Electric 

Power Authority. 

 

RESOLUTION AND ORDER 

On October 11, 1994, the Puerto Rico Electric Power Authority (“PREPA”) and AES Puerto 
Rico, L.P. (“AES-PR”) executed a Power Purchase and Operating Agreement between AES 
Puerto Rico, L.P., and Puerto Rico Electric Power Authority (“AES PPOA”). The AES PPOA was 
amended on November 16, 1999 (“First Amendment-AES PPOA”) and, on or about July 17, 
2015 (“Second Amendment-AES PPOA”).1 The AES PR facility subject to the AES PPOA is a 
coal-fired power generation facility located in Guayama with a capacity of 454 megawatts 
(MW).  The AES-PR facility commenced commercial operation in 2001 and continues to 
provide PREPA with dependable capacity and energy under the terms of the AES PPOA.  The 
AES PPOA is set to expire in December 2027. The AES-PR’s facility has demonstrated a high 
level of reliability throughout its operational history and its performance has contributed to 
the stability of the power supply and reliability of the electrical grid in Puerto Rico. Notably, 
the AES-PR’s facility has been recognized for its ability to provide electric power at a low 
cost. This has played a crucial role in supporting PREPA's efforts to meet the energy needs 

of its customers while maintaining affordability for consumers. 

On November 7, 2023, PREPA submitted to the Energy Bureau of the Puerto Rico Public 
Service Regulatory Board ("Energy Bureau") a filing titled Petition for Approval of Third 
Amendment to Power Purchase Operating Agreement Between the Puerto Rico Electric Power 
Authority and AES Puerto Rico, L.P., seeking approval for the third amendment to the AES 
PPOA ("November 7 Motion"). A confidential version of the proposed third amendment, 
referred to as the "Proposed Amendment," was attached to the November 7 Motion as 
Exhibit B. Additionally, PREPA submitted a study ("Study") as Exhibit C to the November 7 
Motion. This Study, provided by AES-PR to PREPA under a confidentiality and non-disclosure 
agreement, is purportedly containing proprietary information, trade secrets, and critical 

energy infrastructure information of AES-PR.2  PREPA requested that the information given 
in Exhibits B and C be designated as confidential under the deliberative process privilege and 
the Energy Bureau’s Policy of Management of Confidential Information.3 On November 13, 
2023, the Energy Bureau granted confidential designation and treatment to Exhibits B and C 
of the November 7 Motion, ordered PREPA to file a redacted version of the Proposed 

Amendment, established a procedural calendar for the evaluation of the November 7 Motion, 

and scheduled a technical conference for November 21, 2023 (“Technical Conference”).4 

The record of the captioned case has been supplemented with information from PREPA and 
AES PR during a technical hearing (November 21, 2023), and four (4) written submissions 

 
1 The AES PPOA, as amended by the First Amendment-AES PPOA, and the Second Amendment-AES PPOA are 
collectively referred to as “AES PPOA”. 
 
2 Id.  
 
3 Id., p. 9. See also, Resolution issued by the Energy Bureau on August 31, 2016, in case: In Re: Policy on 
Management of Confidential Information in Procedures Before the Commission, Case No.: CPER-MI-2016-0009. 
 
4 See Resolution and Order dated November 13, 2023 (“November 13 Resolution”). 
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by PREPA dated November 20, November 30, December 7, and December 15, 2023.   
Furthermore, the record has been supplemented by the public comments submitted during 
a public hearing on November 27, 2027, as well as others subsequently provided in this case. 
 
According to PREPA, the Proposed Amendment would facilitate a transition to green energy 
and safeguard the availability of dependable and cost-efficient baseload generation by 
keeping AES PR’s facility financially viable.5  PREPA and AES-PR agreed to the economic 
terms in the Proposed Amendment, to be effective on December 1, 2023, upon final 
consideration and approval by the Energy Bureau and the Financial Oversight & 
Management Board for Puerto Rico (“FOMB”).6   
 
PREPA's request, centered around the transition to renewable energy, encompasses 
provisions for a Green Stabilization Payment, a payment related to heat rate increase, and an 
equivalent availability adjustment-related payment. However, the Energy Bureau, while 
recognizing the request, highlights that, based on the information available at this time, it 
seems the principal motivation for these modifications is more accurately linked to the 
financial impacts faced by AES-PR in managing Coal Combustion Residuals ("CCR"). This is 
particularly pertinent given the escalated costs resulting from changes in law, specifically 
Act 40-2017 and Act 5-2020. AES-PR asserts that the substantial financial impact has 
resulted in a default with its bondholders.  
 
The Energy Bureau acknowledges the significance of addressing the November 7 Motion.7 
However, throughout the proceedings, there has been a notable lack of proper explanations, 
legal justification, and supporting documentation from PREPA/AES-PR. The existing 
supporting documentation in the record has been submitted primarily in response to specific 
requests made by the Energy Bureau. Moreover, in some instances, the explanations 
provided lack comprehensiveness and coherence or the information and responses 
presented are conflicting. It is imperative that PREPA/AES-PR, as the primary parties 
involved, take the responsibility to present a robust petition accompanied by sufficient 
supporting information. This proactive approach is essential for ensuring a transparent and 
well-substantiated case before the Energy Bureau.  As an illustration, currently, PREPA/AES-
PR has not adequately addressed the specific inquiry raised by the Energy Bureau 
concerning the alleged incremental costs associated with CCR management. The significance 
of this aspect cannot be overstated, and the Energy Bureau emphasizes that making any 
determination regarding this potential impact cannot be based on generalities or 
unsupported assertions. It is imperative for AES-PR to furnish comprehensive details on 
each component of the costs (both fixed and variable) incurred from 2010 to 2023, including 
the quantity of material disposed, along with clear explanations of the calculations involved. 
Until such detailed and transparent information is provided on this matter, a conclusive 
determination remains unattainable. 
 
The Energy Bureau is currently conducting a thorough examination of the provided 
information and has identified a requirement for additional clarification and more detailed 
information. Consequently, the Energy Bureau ORDERS PREPA to submit a response to the 
Fourth Request for Information outlined in Attachment A to this Resolution and Order no 
later than January 9, 2024, by 5:00 p.m.  As needed and depending on the responses 
received, the Energy Bureau will assess the appropriateness of arranging a meeting between 

 
5 November 7 Motion, p. 4.  
 
6 Id.  Anticipating that the Energy Bureau and the FOMB may not reach a final determination on the Proposed 
Amendment before December 1, 2023, PREPA and AES PR emphasized during the Technical Conference the 
necessity for additional modifications to ensure retroactivity to December 1, 2023.  
 
7 In light of the significance of this matter, the Energy Bureau, as a precautionary measure, has instructed LUMA 

to collect the potential increase outlined in the Proposed Amendment for the forthcoming quarter. See 

Resolution and Order dated December 21, 2023, In Re: Tarifa Permanente de la Autoridad de Energía Eléctrica 

de Puerto Rico, Case No.: NEPR-MI-2020-0001, pp. 3 and 5. 
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its consultants and representatives/consultants from PREPA/AES-PR to provide additional 
clarification for the record in this case.   

The Energy Bureau has received several petitions from the public seeking access to an 
unredacted version of the Proposed Amendment. In response to these requests, the Energy 
Bureau directs PREPA to evaluate the possibility of fully disclosing the document. 
Alternatively, if full disclosure is not feasible, PREPA is instructed to furnish a more detailed 
legal explanation outlining the reasons for withholding the document from public access. 
PREPA is granted until December	 29,	 2023,	 by	 5:00	 p.m to provide a comprehensive 
response to this directive. 

The Energy Bureau WARNS PREPA and Genera that noncompliance with this Resolution and 
Order, may result in the imposition of fines pursuant to Article 6.36 of Act 57-2014.8 
 

Be it notified and published. 

 

 
 
 

____________________________________ 
Edison Avilés Deliz 

Chairman 
  
  

  
 
 

____________________________________ 
Sylvia B. Ugarte Araujo 

Associate Commissioner 

 
 
 

___________________________________ 
Lillian Mateo Santos 

Associate Commissioner 
 
 
  
  
  

___________________________________ 
Antonio Torres Miranda 
Associate Commissioner 

 

 

CERTIFICATION 

I certify that the majority of the members of the Puerto Rico Energy Bureau agreed on December 22, 
2023. Associate Commissioner Ferdinand A. Ramos Soegaard did not intervene. Also certify that on 
December 22, 2023, I have proceeded with the filing of this Resolution and Order and was notified 
by email to arivera@gmlex.net; mvalle@gmlex.net; legal@genera-pr.com; regulatory@genera-
pr.com; kbolanos@genera-pr.com; brannen@genera-services.com.   

   
For the record, I sign in San Juan, Puerto Rico, today, December 22, 2023.   
  
  
 

______________________________  
Sonia Seda Gaztambide 

Clerk  
  

 
8 Puerto Rico Energy Transformation and RELIEF Act, as amended (Act 57-2014”).   



 

ATTACHMENT A 

 

Energy Bureau’s Fourth Request for Information 
(AES Proposed Third Amendment to PPOA for Coal Plant) 

 

1. For each year from 2010 to 2023, inclusive, provide a comprehensive breakdown of the total costs 
incurred by AES LP for the management and disposal of Coal Combustion Residuals (CCR).  For the 
avoidance of doubt, provide itemized costs associated with the total cost incurred for each specified 
year, and distinguish if they are attributable to additional compliance generated by Puerto Rico Act 
40-2017 and Act 5-2020. Ensure that all necessary supporting documentation and calculations are 
included to facilitate a thorough understanding of the cost components and their incremental 
nature (if applicable).  

 
2. For each year from 2024 to 2027, inclusive, provide a comprehensive breakdown of the total cost 

forecasted for the management and disposal of Coal Combustion Residuals (CCR) additional 
compliance costs attributable to additional compliance generated by Puerto Rico Act 40-2017 and 
Act 5-2020. For the avoidance of doubt, provide itemized costs associated with the total cost 
forecasted for each specified year. Ensure that all necessary supporting documentation and 
calculations are included to facilitate a thorough understanding of the cost components. 

 
3. In attachment A-5 to Exhibit A (the responses to the Energy Bureau questions of December 5, 2023), 

question number 5, the December 13, 2022 letter from AES-PR to PREPA contains a “Schedule B” 
which states the following concerning “Financial Impact” of the “Unprecedented Changes in Law & 
Regulatory Requirements related to CCR Disposal”: 

 
“We estimated that the aforementioned changes in Puerto Rico and federal 
environmental laws have imposed $222 million in costs related to AES-PR’s 
management of CCRs- which, among other things, includes shipping, trucking, and 
disposing of CCRs in a continental U.S. landfill- for the 2019-2027 period. This 
represents an incremental average annual cost to AES-PR of $28 million for the 2019-
2022 period and [an] estimated $22 million/year for the 2023-2027 period.” 
 

In PREPA’s response filed November 30, 2023, Tab 11, "Forecast", of Exhibit A-5, 
“Additional Financial Information and Calculations” contains forecasts for Agremax fixed 
and variable costs that exceed the “estimated $22 million/year” indicated in the December 
13, 2022 letter. Reconcile the Tab 11 forecast of Agremax costs with the earlier December 
2022 estimate, providing supporting information, explanation and calculations as 
necessary to facilitate a thorough understanding of the differences. 
 

4. The response (in Exhibit A) to question 6 of the Energy Bureau’s December 5, 2023, questions 
references a February 2023 AES presentation containing the historical average heat rate values for 
the AES plant. Since the heat rates have exceeded the contract value of 9800 since at least 2010, as 
indicated in the graph, why hasn’t the difference between the contract value and the actual values 
been addressed until this proposed third amendment to the PPOA? Of the three reasons provided 
in the response for heat rate degradation, estimate which portions are under AES’s control, and 
which portions are due to AES responding to PREPA’s requests to delay maintenance. 

 
5. In the “forecast” Tab 11 of Exhibit A-5, projected fuel costs are significantly higher than historical 

fuel costs. Provide underlying explanation of the source of the projected fuel costs, including the 
portion that is due to heat rate changes (if considered in the forecast values) and the portion due to 
per unit prices for coal delivered to Puerto Rico. 

 
6. Tab 12, “Potential Rate Calculation”, includes an estimate of a one-time EAF reset valued at $1.55 

million. The proposed amendment includes specific language that would amend Section 11.2(b) and 
set monthly Equivalent Derated Hours (EDH) to zero for 12 months between October 2022 and 
September 2023. Confirm or explain otherwise that setting these EDH to zero reduces the “$ 
penalty” by the $10.5 million indicated on “Schedule B” of the December 13, 2022 letter, under 
“financial impact” of the “EAF Penalties Under PPOA Article 11, Section 11.2(b)”.  Is the specific EAF 
reset amount requested in the proposed amendment equal to $1.55 million, or $10.5 million? 
Provide all provide supporting information, explanation and calculations as necessary to facilitate 
a thorough understanding of the EAF reset request. 

 
7. Why doesn’t the proposed PPOA amendment directly address remedying the CCR cost issue, instead 

of using a “Green Stabilization Payment” structure to address the asserted liquidity issues? 

sseda
Highlight



 
 

 

 

 
The following request of information relate to the Excel file: 

[A5. Financial Information and Calculations (CONFIDENTIAL - DO NOT FILE PUBLICLY).xlsx] filed by 

PREPA on November 30, 2023. 

 

8. Refer to tab “2. Energy and Capacity Payments.”  

a. What is the source for the Fuel Related Charge (cents / kWh) of 3.8775 for October 

2023?  Show in detail how that Fuel Related Charge was calculated. 

b. Why is that October 2023 Fuel Related Charge of 3.8775 different than the 

corresponding October 2023 amount of 3.7449 Fuel Related Charge from the Excel file 

[FAC-PPAC Reconciliation Sept-Oct-Nov 2023.xlsx], tab “AES-OCT 23 Input” cell B18? 

c. Is the 3.7449 Fuel Related Charge that is shown for October 2023 that is shown in cell 

B18 of Excel file [FAC-PPAC Reconciliation Sept-Oct-Nov 2023.xlsx], tab “AES-OCT 23 

Input” the most accurate information on the AES PPOA fuel related charge for October 

2023? If not, explain fully why not. 

9. Show in detail how each of the following amounts on tab “2. Energy and Capacity Payments” for 

September 2023 are calculated:  

a. Penalties % for revenue Due to Capacity of 1.00% 

b. Penalties for Fixed O&M of  $34,570 
c. Coal Miscellaneous Charges (Bunker Price & Broker Fees) of $291,830 

10. Show in detail how each of the following amounts on tab “2. Energy and Capacity Payments” for 

October 2023 are calculated:  

a. Penalties % for revenue Due to Capacity of 6.55% 

b. Penalties for Fixed O&M of  $226,106 

 

11. Refer to tab “4. Energy Production.” Specifically refer to the line items for (1) Contracted Heat Rate 

and (2) PPA Heat Rate Corrected. For each month of 2023 (i.e., for January through October 2023) 
show in detail how the “PPA Heat Rate Corrected” has been calculated. 

12. Refer to tab “4. Energy Production.”  Referring to the line items for (1) Contracted Heat Rate and 

(2) PPA Heat Rate Corrected.  Explain fully and show in detail whether and how that actual heat 

rate information was considered in deriving a new heat rate of 11,000. 

13. Refer to Exhibit C, “Confidential McHale Survey” and to the Excel tab “4. Energy Production.”  

Referring to the line items for (1) Contracted Heat Rate and (2) PPA Heat Rate Corrected.  How are 

the heat rate tests shown in the “Confidential McHale Survey” consistent with the actual (1) 

Contracted Heat Rate and (2) PPA Heat Rate Corrected information that is presented through 

October 2023 in the Excel tab “4. Energy Production”?  Explain fully. 

14. Refer to Exhibit C, “Confidential McHale Survey.”  What specific information in that survey was 
used to establish a new heat rate of 11,000? 

15. What information was used to establish the Contracted Heat Rates that are listed on the 

Contracted Heat Rate line of Excel tab “4. Energy Production” including but not limited to the 
9,800 that was applicable for each month, January through October of 2023? 

16. Please confirm that, other things being equal, a higher heat rate means that the plant is less 

efficient in converting fuel into electricity and results in a higher cost per MWh.  If this cannot be 
confirmed, explain fully. 

 

 

 



 
 

 

 

17. Refer to tab “12. Potential Rate Calculation.”  Specifically refer to the dollar amounts shown on the 

line “Heat Rate Adjustment to 11,000.”  

a. Show in detail how each of the following amounts was calculated:  

   

b. What are the comparable amounts using the Contracted Heat Rate line of 9,800 that is 

shown on Excel tab “4. Energy Production” that was applicable for each month, January 
through October of 2023?  Explain fully and show calculations. 

18. Refer to tab “12. Potential Rate Calculation.”    Show in detail how the “One-time 12 Month EAF 

Reset” amount of $1,545,349 for 2024 was calculated. 

19. Refer to tab “12. Potential Rate Calculation.”  Please refer to the following table and confirm that it 

shows the estimated Green Payment amounts for each year, 2024 through 2027, that were used to 

estimate the Potential Rates: 

 

a. If any of those amounts cannot be confirmed explain fully and identify the amounts for Green 

Payments that are projected for each year. 

b. Show in detail and explain fully how each Green Payment amount listed above is consistent 

with provision 6.24, Green Energy Commitment” that is being added to Article 6, per Exhibit 

B “Confidential Proposed Amendment.” 

c. Show in detail and explain fully how each Green Payment amount listed on tab “8. Green 

Payment” in the Excel file, [A5. Financial Information and Calculations (CONFIDENTIAL - DO 

NOT FILE PUBLICLY).xlsx], is consistent with provision 6.24, Green Energy Commitment" 

that is being added to Article 6, per Exhibit B "Confidential Proposed Amendment." 

20. Refer to tab “8. Green Payment” in the Excel file, [A5. Financial Information and Calculations 

(CONFIDENTIAL - DO NOT FILE PUBLICLY).xlsx].  

a. Show in detail how the $8 amount applicable through November 2024 was derived. 

b. Show in detail how the $1.75 amount applicable for December 2024 through November 

2027 was derived. 

 
 
 
 
 

2024 2025 2026 2027

Heat Rate Adjustment to 11,000 $27,390,289 $28,611,000 $27,125,391 $28,150,014

Component of Green Payment 2024 2025 2026 2027 Totals

Green payment from tab 8 40,773,425$   9,540,300$     9,540,300$     8,745,275$     $68,599,300

Dec 2023 3,634,400$     3,634,400$     

Sum of above amounts 44,407,825$   72,233,700$   

Year
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