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Case No.: NEPR-MI-2022-0005 

 

Motion for Reconsideration of Resolution and 

Order of September 17, 2024, and Request for 

Administrative Hearing 

 

INFORMATIVE MOTION REGARDING FILING OF PETITION FOR JUDICIAL 

REVIEW 

TO THE ENERGY BUREAU: 

COMES NOW, GENERA PR, LLC (“Genera”), through its undersigned counsel and, 

very respectfully, states and prays as follows: 

1. Earlier today, November 12, 2024, Genera filed a Petition for Judicial Review in 

the present case, KLRA202400630. This Petition seeks review of the Resolution and Order issued 

and notified on September 17, 2024, by the Puerto Rico Energy Bureau (“PREB”), in which it held 

that Genera had purportedly engaged in misrepresentations in connection with the proceedings in 

the present case.  

2. Genera hereby submits a sealed copy of the Petition for Judicial Review. (Exhibit 

1). 

WHEREFORE, Genera respectfully requests that the PREB take notice of the foregoing.  

RESPECTFULLY SUBMITTED.  

In San Juan, Puerto Rico, this 12th day of November 2024. 

NEPR

Received:

Nov 12, 2024

10:26 PM
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It is hereby certified that this motion was filed using the electronic filing system of this 

Energy Bureau, and that electronic copies of this Motion will be notified to the following attorneys 

who have filed a notice of appearance in this case: Lcdo. Alexis Rivera, arivera@gmlex.net; 

Lcda. Mirelis Valle Cancel, mvalle@gmlex.net; Lcda. María Teresa Bustelo-García, 

mbustelo@gmlex.net. 

 

ROMAN NEGRÓN LAW, PSC 

Attorneys for Genera PR, LLC 

P.O. Box 360758 

San Juan, PR  00936 

Tel. (787) 979-2007 

    

  

              s/Luis R. Román Negrón 

                Luis R. Román Negrón 

                   RUA 14,265 

                                                                                                      lrn@roman-negron.com 
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GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD

PUERTO RICO ENERGY BUREAU

IN RE: PREPA'S lo YEAR PLAN
COMPETITIVE INFRASTRUCTURE
PROCUREMENT PROCESSES

CASE NO.: NEPR-MI-2022-0005

SUBJECT: Determination for the Project
Application Package for the Seven (7)
Additional Peakers to be used as Emergency
Generation.

RESOLUTION AND ORDER

Introduction

On November 4, 2022, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau") issued a Resolution and Order ("November 4 Resolution")' conditionally
approving the procurement of additional peaking generation and ordering the Puerto Rico
Electric Power Authority ("PREPA") to work with C0R32 on the revision of the Project
Application Package for the Seven Additional Peakers subject to the following conditions:

The Seven Additional Peakers shall be:

(1) capable of being run using two types of fossil-fuel and Hydrogen or a mix of it. To
avoid doubts, the Project Application Package must contemplate the
infrastructure (as a conceptual design) to manufacture and supply Green
Hydrogen. "Green Hydrogen" is defined as hydrogen produced by hydrolysis
using electricity produced from renewable sources;

(ii) mobile; and

(iii) capable of being used as synchronous condensers to further facilitate the
integration of renewables into the grid.

The November 4 Resolution also indicated that the location of the peaking generation should
be considered in the MiniGrid Optimization proceeding.

¿/ On December 29, 2022, PREPA submitted to the Energy Bureau a Confidential Letter
regarding a Request for Approval to Proceed with Request for Proposals for New Emergency
Generation Units atJobos, Daguao and Palo Seco ("December 29 Request"). The December 29
Request concerned an RFP for up to 50 MW of generation at the Jobos site, up to 60 MW of
generation at the Daguao site, and up to 90 MW of generation at the Palo Seco site.

On January 5, 2023, the Energy Bureau issued a Resolution and Order ("January 5
,

Resolution") to request additional information from PREPA, and to order PREPA to respond
I to questions included in the Resolution and Order concerning the planned Project

On January 9, 2023, PREPA filed a document titled Motion to Subm it Responses in Compliance

Application Package and associated Request for Proposals ("RFP").

with theJanuary 5 Order ("January 9 Motion"). PREPA included an Annex A which contained
the answers to the eight (8) questions from the January 5 Resolution. o o

\
______________

'Resolution and Order, in re: Review of the Puerto Rico Electric Power Authori's 10-Year lnfr
December 2020, case no. NEPR-MI -2021-0002, November 4, 2022. ,

2 Central Office for Recovery, Reconstruction and Resiliency ("COR3"J.
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II. Discussion and Findings

The questions from the Energy Bureau covered the three conditions from the original
November 4 Resolution:

In response to question 2, PREPA states that "fixed units are considered for
long-term generation in a single site" and "Mobile Units are for multiple sites
because they are easier to be relocated".3 PREPA also states, in reference to
fixed and mobile units, that they "both equally provide the resiliency needed
in PREPA's electrical system." PREPA presents no additional information in
support of the statement that they provide equal resiliency for the electrical
system. PREPA does not indicate a preference for either type of peaking units.

In response to question number 3 PREPA stated the following about peaking generation unit
quantities and the MW size of older gas turbine units at each of the Jobos, Daguao, and Palo
Seco:

"Existing units at each location are 21 MW. The RFP intends to provide a range
of MW, allowing multiple technology/manufacturers to bid their standard
offerings". "

PREPA also indicated that it intends to also replace the older GT units at the Vega Baja
station, but their operation is limited to daytime hours, due to compliance with noise control
regulatory requirements.5

The January 5 Resolution and the November 4 Resolution indicated that the location of the
generation should be considered in the MiniGrid Optimization proceeding. The MiniGrid
optimization proceeding is concerned with determining the extent to which distributed
resources can provide resiliency for the Puerto Rico electric system or provide resiliency of
on-site energy service during times of extreme weather and electric system disruptions.
Comparatively, resiliency can also be provided across a reliable, hardened T&D system
accessing utility-scale generation such as the generation considered in PREPA's proposed
RFP for emergency generation purposes, and for existing generation.

c, In addition to PREPA's proposed RFP for emergency generation, the Energy Bureau
approved PREPA's request for the RFP for black start services, for procurement of up to 81
MW of black start capable generation.6

The Energy Bureau approved 844 MW of utility-scale solar PV renewable energy projects,
490 MW of utility-scale battery energy storage projects, and 17 MW of Virtual Power Plant

* A,iÇ battery energy storage capacity in Tranche 1 of the IRP procurement process.7 The Energy
JJ(JJ\ Bureau's Independent Coordinator has issued an RFP and has received initial bids for

/3 renewable energy and battery energy storage, in Tranche 2 of the procurement process
ii established in the IRP Order. Procurement of renewable energy and battery energy storage

/ ( in Tranche 2 is of a similar magnitude as Tranche 1.

January 9 Motion, Annex A. Question 2.

Id., Question 3.

Id., Question 4.

"V10 )°;
OOR2E$ECØ/,

6i and Order, In re: lo Year Plan Federally Funded Competitive Process, Case No. NEPR-MI -2022-0005,
December 19, 2022 ("December 19 Resolution").

In re: Implementation of the Puerto Rico Electric PowerAuthority Integrated Resource Plan and Modified Action
Plan, Case No. NEPR-Ml -2020-0012.
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LUMA has indicated that behind-the-meter installations of small-scale solar PV and battery
energy storage projects continue apace in Puerto Rico.8 Puerto Rico anticipates further
installations of small-scale solar PV and battery storage resiliency projects after the
December2022 passage of Federal legislation which included funding for such projects.9 The
Energy Bureau expects those installations to occur through mechanisms outside of the
Energy Bureau's jurisdiction.'0 The timing of those installations is unknown.

On January 17, 2023, LUMA submitted its fifth update on the stabilization plan in response
to Hurricane Fiona." In the update, LUMA "identifies current operational issues and
concerns and provides an update on LUMA's risk analyses."2 LUMA notes that "barge
generation may not be available" and that it is reviewing all feasible sources for trailer -

mounted generation. LUMA states that "documentation packages have been turned over to
FEMA for approximately 19 project locations" and indicates that the San Juan Power Plant,
Palo Seco Power Plant, and Sabana Llana Transmission Center are being prioritized for
installation of trailer-mounted mobile generators. Additional sites at Cambalache, Yabucoa,
Aguirre and Jobos are being assessed as backup sites, "as needed".'3

In its stabilization plan update LUMA states that "repeated site visits are underway...to
assess physical, logistical, interconnection and other attributes of all feasible sites". LUMA
also notes it has retained Black and Veatch to assist with data compilation and support
required interconnection studies.'4

PREPA is proposing to release its emergency generation RFP for peaking capacity at three
(3) different sites - Palo Seco, Jobos, and Daguao - with the possibility of also considering a
fourth site at Vega Baja. During this emergency generation RFP release and subsequent
analyses and installations, other generation interconnection or pending interconnection
studies and project installations will occur. The RFP activity will thus occur in a highly
dynamic electric supply environment where i) temporary and permanent utility scale
generation, both fossil -fueled and renewable, ii) utility-scale and small-scale battery energy
storage, and iii) small-scale solar PV is slated for installation or assessment at locations all
around Puerto Rico. The final size, ultimate location, or installation timing of at least some of
this generation remains uncertain.

Keeping track of the full sweep of interconnection studies, and the input assumptions used
in those studies, will require careful coordination and "assumption consistency" checks by

J U LUMA and PREPA, as at least two interconnection study contractors will be engaged, Sargent
J" j and Lundy, and Black and Veatch. The Energy Bureau ORDERS PREPA to ensure consistency

8 Case NEPR-MI -2019-0007, concerning underlying data for performance metrics filed by LUMA. LUMA is in
the process of submitting updated public information on the total amount of small-scale solar PV and battery
energy storage distributed resources connected to the Puerto Rico electric distribution system. As of
September 2022, roughly 400- MW of solar PV and more than 800 MWh of battery energy storage are
connected.

' HR 2617, Public Law 117-328, Consolidated Appropriations Act, 2023. Summary ofAppropriations Provisions
by Subcommittee, Title IV - Energy and Water Development, and Related Agencies, Department of Energy,
including: "$1 billion to increase the resilience of Puerto Rico's electric grid and assist low- and moderate -

income households and households that include individuals with disabilities in purchasing and installing
renewable energy, energy storage, and other grid technologies." Available
at https://appropriations.house.gov/sites/democrats.appropriations.house.gov/files/FY23%2oSummarv%2
øof%20Appropriations%20Provisions.pdf (last visit, January 19, 2023).

10 The Energy Bureau understands that the programs are to run by the US Department of Energy.

In re: LUMA's Response to Hurricane Fiona, Case Num. NEPR-Ml -2022-0003, Fifth Update on Stabilization Plan
for Temporary Emergency Generation Capacity filed by LUMA on January 17, 2023.

12 Id., page 4.

14

p,DO
13 Id., Exhibit 1, Fifth Update on Stabilization Plan, Generation Stabilization Plan Discussion, januapf' ,

slide 4, "Area of Focus Past Two Weeks was Site Assessment". I'0
I?

NDQ o;
I ,

'4
o
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of assumptions used for interconnection studies by its contractors with those assumptions
used by LUMA's contractors through facilitation of engaged communications between the
contractors. To comply with this order, PREPA must include as part of the reporting
requirement ordered below a detailed listing of all key assumptions used by its selected
contractor in interconnection studies for the emergency generation, and for the black start
generation approved by the Energy Bureau in the December 19 Resolution. PREPA must also
obtain from LUMA a similar detailed listing of all key assumptions used in interconnection
studies conducted by LUMA's contractor. PREPA must provide in its reporting requirement
a direct narrative stating how the key assumptions used by the two contractors are
consistent for any given existing or planned generation facility. PREPA must also provide the
interconnection studies for the emergency generation and the black start generation when
completed.

The Energy Bureau is aware that conflicts may arise concerning the prioritization of
interconnection options for any of the generation installations that arise from the IRP
procurement tranches, the black start generation, this emergency generation, and the
temporary generation that may result from LUMA's stabilization plan. In support of Puerto
Rico public policy and the IRP Modified Action Plan, the Energy Bureau ORDERS PREPA to
work with LUMA to prioritize interconnection of IRP procured renewable energy and battery
energy storage over interconnection considerations for all other generation, where feasible
while ensuring reliable system operation. The Energy Bureau TAKES NOTE that this
generation is expected to be used for emergency purposes, not for daily "blue sky"
generation needs and expects PREPA and LUMA to consider this in addition to the system
conditions and assumptions when conducting its interconnection studies.

The Energy Bureau recognizes the importance of PREPA and LUMA coordinating the various
streams of generation activity ongoing in Puerto Rico. The Energy Bureau also supports both
PREPA and LUMA's goals of assuring a reliable electric power system for Puerto Rico. The
Energy Bureau notes LUMA's stabilization plan's inclusion of "trailer-mounted mobile
generators". The Energy Bureau reiterates the value of the availability of mobile generation
units during a period of an uncertain trajectory of a "final" set of supply resources. The
Energy Bureau's original November 4 Resolution recognized this, and the Energy Bureau
confirms it here, in less absolute terms. The Energy Bureau DETERMINES that at least three
(3) of the seven additional peaking units proposed for addition by PREPA must be mobile.
The Energy Bureau notes that the major providers of peaking generation of the scale
considered here have mobile unit alternatives.

The Energy Bureau further ORDERS PREPA to limit the total MW quantity of emergency
generation to no more than 200 MW nameplate capacity, and to no more than seven (7)
individual units across the installation locations. The Energy Bureau also ALLOWS PREPA
flexibility to consider the best mix of locations to install the emergency generation, but also
ORDERS PREPA to continue to consider optimal locations and mobile vs. fixed attributes of
emergency generation in any ongoing MiniGrid optimization proceeding activity.

The Energy Bureau further ORDERS PREPA to update the Energy Bureau with substantive
information on the status of the emergency generation procurement ("Status Report"), at
bimonthly intervals (2 Status Reports per month) during the first year commencing from the
issuance of this Resolution and Order,15 and quarterly16 thereafter until installations are
complete. This reporting is to include reporting on the status of the black start generation
RFP and associated processes, and on the interconnection study assumption consistency
between contractors as ordered above.

15 The first Status Report is due February 28. The remaining Status Report for the first year shall be due on or
before seven (7) business days after the end of each 15 days (Bimonthly) period until June 30, 2024.

16 The quarterly Status Report shall commence July 1, 2024, and its periods shall be the same as tl
fiscal year reports (e.g., July 1 - September 30 (Q1), October 1 - December 31 (Q2), and so on). ic
Status Report shall be filed on or before seven (7) business days after end of each quarter. f'

,4uarterly

I '4L. IJ
/.0
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The Energy Bureau CONDITONALLY APPROVES the RFP and the Project Application
Package with these six conditions:

1. At a minimum, at least three (3) of the seven additional peaking units must be mobile.

2. PREPA and LUMA must use consistent and reasonable input assumptions for all
interconnection studies used in support of the emergency generation installation,
considering that multiple contractors will be conducting interconnection studies for
different purposes.

3. PREPA must give prioritization to interconnection of IRP-based generation and
battery energy storage procurement over other generation installation
interconnection, where feasible, while supporting reliable system operation.

4. Total emergency generation will not exceed 200 MW nameplate capacity and will not
exceed seven (7) units.

5. PREPA will coordinate emergency generation location, sizing, and fixed or mobile
attribute considerations with any ongoing MiniGrid optimization proceeding activity.

6. PREPA will report to the Energy Bureau on the status of emergency generation and
black start generation procurement, including interconnection study assumption
consistency between contractors, at bi,%onthly intervals for the first year, and at
quarterly intervals thereafter as statebove untilin,llaipm

Be it notified and published.

on Wilés Deliz
Chairman

Lillian Mateo Sntós t..
Associate Commissioner

S via B. Ugar Araujo
Associate Commissioner

CERTIFICATION

Ferjdinand A. Ramos Soegaard
Associate Commissioner

_-AntonioTorres1vtiranda
Associate Commissioner

I hereby certify that the majority of the members of the Puerto Rico Energy Bureau has so
agreed on January Z 2023. I also certify that onJanuary, 2023 a copy of this
Resolution and Order was notified by electronic mail to kbolanos@diazvaz.law and I have
proceeded with the filing of the Resolution and Order issued by the Puerto Rico Energy
Bureau.

For the record, I sign this in San Juan, Puerto Rico, today January ¿3, 2023.

SonSea eitamb
;°(t. co9'

ETAOO'
t/ E R

I
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GOVERNMENT OF PUERTO RICO
PUERTO RICO PUBLIC SERVICE REGULATORY BOARD

PUERTO RICO ENERGY BUREAU

IN RE: 10 YEAR PLAN FEDERALLY FUNDED CASE NO.: NEPR-MI-2022-0005
COMPETITIVE PROCESS SUBJECT: Procurement of Black-Start and

Emergency Peaking Resources

RESOLUTION AND ORDER

I. Introduction and Procedural Background

On August 24, 2020, the Energy Bureau of the Public Service Regulatory Board ("Energy
Bureau') issued the IRP Order', regarding the Integrated Resource Plan ("IRP") of the Puerto
Rico Electric Power Authority ("PREPA"). The IRP Order approved a Modified Action Plan
that included allowance for replacing a part of PREPA's older gas turbine peaking resources,
up to 81 MW, subject to competitive procurement. The Modified Action Plan further
indicated that PREPA should place such peaking resources at locations with zero or only one

i A - remaining older peaking unit (i.e., Costa Sur, Aguirre, and Yabucoa); and that the design of
such procurement should define services to be provided such as black start, rather than
specific technologies.2

After initial submissions by PREPA of a 10 -Year Infrastructure Plan and the Energy Bureau
Resolutions and Orders addressing deficiencies in those plans, on March 19, 2021, PREPA
filed a document titled Motion Submitting March 2021 Revised 10-Year Infrastructure Plan
("March 19 Motion"). Through the March 19 Motion, PREPA filed a new updated version of
the plan ("March 2021 Revised 10 -Year Plan") which included new black start units at
Aguirre and Costa Sur.

On March 26, 2021 ("March 26 Order"), in alignment with the IRP Order and the Modified
Action Plan, the Energy Bureau, approved PREPA's request for black start units at Aguirre
and Costa Sur.3

On April 14, 2021, PREPA filed a document titled Motion in Compliance with the Resolution
and Order Entered on March 26, 2021 ("April 14 Motion"), which included a list of projects

/1
under the categories of transmission, distribution, and substations.

On April 22, 2021, the Energy Bureau issued a Resolution and Order requesting additional
information for each project in the April 14 Motion under the different project categories,
including but not limited to Transmission Line Projects, Transmission and Distribution
Substation Projects, and Distribution System Projects ("April 22 Order").

On July 6 2021, PREPA and LUMA Energy, LLC and LUMA Energy ServCo, LLC (collectively,
"LUMA") filed a document titled Joint Motion Submitting Updated 10 -Year Infrastructure
Work Plan through which it filed an updated version of the 10 -Year Infrastructure Plan,
which included the Costa Sur and Aguirre Black Start Projects ("10 -Year Infrastructure Plan,
June 2021 Update")4.

1 See, Final Resolution and Order on the Puerto Rico Electric Power Authority's Integrated Resource Plan, In
re: Review of the Puerto Rico Electric Power Authority Integrated Resource Plan, Case No. CEPR-AP-2018-
0001, August 24, 2020 ("IRP Order").

2 IRP Order, pp. 275-276 ¶ 885.

See, Resolution and Order, In re: Review of the Puerto Rico Electric Power Authority's 10 year
Plan December2020, Case No. NEPR-MI-2021-0002, March 26, 2021 ("March 26 Order").

4See, In re: Review of the Puerto Rico Electric Power Authority's 10year Infrastructure Plan DecernP
No. NEPR-MI-202 1-0002,Joint Motion Submitting Updated 10-Year Infrastructure Work Plan, July
6 Motion").

/C%ADO
2020,Case
01 (Ju1y

'. .,
C) '-
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On September 7, 2021, PREPA filed a document titled Motion to Submit Second Group of
Generation Projects Initial SOWS ("September 7 Motion"). In the September 7 Motion, PREPA
requested approval to substitute the Aguirre Black Start Project 5 for the Yabucoa Black Start
Project.5

(

In a Resolution and Order issued on September 28, 2021, the Energy Bureau ("September28
Order")6, approved PREPA's request to substitute the location of the New Black Start System
from Aguirre to Yabucoa.

aPt , On August 2, 2022, PREPA filed before the Energy Bureau a document titled Motion to Inform
Reallocation of FEMA 404 HMGP Funds and Request for Approval of Generation Projects
("August 2 Motion"). Through the August 2 Motion, PREPA notified the Energy Bureau its

t/' determination to allocate Hazard Mitigation Grant Program Funds ("404 HMGP Funds") in
part to cover an updated cost estimate of $190 million for the Costa Sur and Yabucoa
Black-Start Units. PREPA asserted that the substantive price increase from the original $90.4
million to the updated estimate was due to the recent disruption in the supply chain and
inflation.

On August 18, 2022, the Energy Bureau issued a Resolution and Order ("August 18 Order")
containing questions for PREPA to address, including the reasons for the about
$100,000,000.00 cost increase of the black start units compared to initial estimates. The
August 18 Resolution also required PREPA to provide the work performed and diligences set
forth by PREPA upon approval to acquire both Black Start Units close to a year ago.7

On September 7, 2022, PREPA filed a document titled Motion to Submit Responses to Requests
for Information Ordered in the August 18 Order ("September 7 Order") in which PREPA
responded to the August 18 Order. About the Black Start Units, PREPA indicated that the
delay was caused by selecting Yabucoa as a better site and the engineering services to
complete the studies and specifications required for the draft RFP submitted by Sargent &
Lundy in March of 2022.8

On September 15, 2022, the Energy Bureau issued a Resolution and Order ("September 15
Resolution"), through which approved the $100 million increase for the black start units as
the updated cost assumption, versus the roughly $90 million cost in the initial approval of
Resolution June 8 Resolution and the September 28 Resolution. In its September 15 Order,
the Energy Bureau emphasized that PREPA's lack of diligence in procuring these

/ projects will result in about one hundred million ($100 MM) less to transform the

/4 Puerto Rico Electric System.9

/ / On November 10, 2022, PREPA filed under seal a confidential letter to the Chairman of the
( Energy Bureau, seeking approval of the Energy Bureau for the launch of a Request for

Included in the September 7 Motion: 'PREPA respectfully asserts that, after further analysis, it has concluded
that it would best serve system needs to install black-start units at the Yabucoa location instead ofAguirre. This
project is therefore being submitted in place of, not in addition to, the New Black Start System at Aguirre
project. With the approach as explained above, PREPA believes that black-start and continuous emergency
operation services will be most maximized while complying with the Integrated Resource Plan (IRP) goals, by
reaching a much broader area coverage and diversity of clients who provide critical services to the population.
As an example, in the aftermath of Hurricane Marfa, the Yabucoa plant was responsible to provide continuous
service on isolated, island mode for the region, as well as black-start services on several occasions to an
important oxygen plant located in the Humacao industrial area, when oxygen for hospitals was urgently
needed. In addition, the Yabucoa plant was also responsible for black starting the Aguirre Power Complex
during the blackout caused by the earthquake on January 7, 2020. This project will be funded with the FEMA
Section 404 Hazard Mitigation Grant Program."

6See Resolution and Order, In re: Review ofthe Puerto Rico Electric PowerAuthority's 10year Infrastructure Plan
December2020, Case No. NEPR-MI-2021-0002, September 28, 2021 ("September28 Order").

August 18 Resolution, p. 10.

8 September 7 Motion, p. 9.

' September 15 Resolution, p. 3.

b'

\,
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Proposal ("RFP") for black start generation units at Yabucoa and Costa Sur'° ("November 10
Request"). Included in the filing was a draft RFP for the black start units, separate technical
specifications for an EPC ("Engineering, Procurement, and Construction") contract, and draft
contract forms for each of the Yabucoa and Costa Sur location ("November 10 Confidential
Documents").

On December 5, 2022, the Energy Bureau issued a Resolution and Order ("December 5
Order") approving PREPA's request for an RFP process for the procurement of black start
systems at Costa Sur and Yabucoa. The December 5 Order had specific conditions on the
capacity of the resource to be procured and the types of resources eligible to participate in
the solicitation and provide black start service. The December 5 Order also included relevant

( background on the submissions made by PREPA since the issuance of the IRP Order.

'1JJ1 \ On January 23, 2023, the Energy Bureau issued a Resolution and Order ("January 23 Order")
I through which it conditionally approved PREPA's RFP process for the procurement of

emergency generation at Jobos, Daguao, and Palo Seco subject to various conditions,
including that PREPA would report to the Energy Bureau on the status of emergency
generation and black start generation procurement.

In compliance with the January 23 Order, on March 16, 2023, PREPA filed before the Energy
Bureau a document titled Motion to Inform Status Report on the Emergency Generation and
Black Start Generation Procurement in Compliance with the January 23, 2023 Order ("March
16 Motion"). PREPA included as Annex A to the March 16 Motion a document titled RFP 3784,
Power Advocate Event 138790 New Black Start Units Yabucoa and Costa Sur Power Stations
("RFP 3784 Status Report") about the black start generation procurement. As Annex B,
PREPA included a document titled RFP 3800, PowerAdvocate Event 139303 New Peaker Units

Alt for the Daguao, Jobos, and Palo Seco Power Stations ("RFP 3800 Status Report") about the
emergency generation procurement. PREPA also requested that the Energy Bureau
determine that the status reports included as Annex A and B are confidential and maintain
them under seal until the competitive procurement process is completed."

On April 14, 2023, the Energy Bureau issued a Resolution ("April 14 Resolution") taking
notice of the March 16 Motion and granting confidential designation and treatment to Annex
A and B of the March 16 Motion. The April 14 Resolution also stated that since the generation
units being procured in RFP 3784 and RFP 3800 shall eventually be under the operation and
maintenance of Genera PR LLC ("GENERA") as per the LG 0MA12, the Energy Bureau
ENCOURAGES GeneraPR LLC to assume, an active role and jointly engage with PREPA in the

J RFP process to promote a cooperative working relationship intended to ensure an efficient

I and orderly transfer of care, custody and control of the Legacy Generation Assets between
both parties.

( II. Analysis and Conclusions

As noted by the Energy Bureau in earlier Resolutions and Orders, it has been almost two
years since the time that the Energy Bureau approved the Black Start resources at Costa
Sur and Yabucoa, and over 8 months since it approved the procurement of the
emergency generators at the Daguao, Jobos, and Palo Seco Power Stations. Since then,
the estimated cost for the Black Start resources has increased by $100 million, according
to data provided by PREPA. In the meantime, GENERA is in the Pre-Mobilization stage of
the LG OMA, with expected transfer of LG Generation operations and control to occur
within the next several months. After that transfer, GENERA will have responsibility for
operating and maintaining the LG Generation resources, and for leading planning and
procurement activities related to those facilities including procurement piocesses that
include federal funding support. The expected transfer of operations and co, �rcJ fthe

Black Start Units at Yabucoa and Costa Sur ("Black Start Projects"). '. '°'

\,q ) )
11March 16 Motion, p. 2, ¶, 6.

\
12 Puerto Rico Thermal Generation Facilities Operation and Maintenance Agreement, between PREPA, the uerto
Rico Public-Private PartnershipsAuthority ("P3") and Genera PR, LLC,January24, 2023 ("LG OMA").
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LG Generation will occur before the conclusion of bid awards and contract execution
related to PREPA's RFP 3784 and RFP 3899.

Therefore, the Energy Bureau DETERMINES it is vital for GENERA to immediately
assume an active role in administration of these RFP processes, and to provide formal
input into those processes to ensure the procurement of the black start units at Costa
Sur and Yabucoa and the emergency generation units at Daguao, Jobos, and Palo Seco are
being completed efficiently, and allow for efficient and low-cost procurement and future
operations of such generation units. The Energy Bureau DIRECTS GENERA to, on or
before five (5) business days from the notification of this Resolution and Order, to file
any suggested revisions to PREPA's RFP 3784 and RFP 3899 processes, including any
suggested changes to the RFP documents and bid schedules, to outline a plan for
transitioning administration of those RFPs from PREPA to GENERA, and to outline a
proposed process for implementing its suggested changes and administration of the
RFPs for black start and emergency generation resources. Any revisions suggested by
GENERA must comply with previous Resolutions and Orders issued by the Energy
Bureau. The filing of GENERA's compliance with this Resolution and Order shall be in
the form of a Motion to the Energy Bureau in this docket.

However, this Resolution and Order DOES NOT AUTHORIZE any extensions to the existing
procurement calendar. Any suggested revisions to the procurement process shall cause no
delay to the exiting procurement calendar.

The Energy Bureau WARNS GENERA and PREPA that:

(i) noncompliance with this Resolution and Order, regulations and/or applicable laws
may carry the imposition of fines and administrative sanctions of up to $25,000 per day;

(ii) any person who intentionally violates Act 57-2014, as amended, by omitting,
disregarding, or refusing to obey, observe, and comply with any rule or decision of the
Energy Bureau shall be punished by a fine of not less than five hundred dollars ($500)
nor over five thousand dollars ($5,000) at the discretion of the Energy Bureau; and

(iii) for any recurrence of non-compliance or violation, the established penalty shall
increase to a fine of not less than ten thousand dollars ($10,000) nor greater than twenty
thousand dollars ($20,000), at the discretion of the Energy Bureau.

Be it notified and published.

Associate Commission

Sylvia B. UgartAraujo
Associate Commissioner

sociate Commissioner

o

HJEPFÉ \,

R T O

Associate Commissioner
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CERTIFICATION

I hereby certify that the majority of the members of the Puerto Rico Energy Bureau has so
agreed on May iL, 2023. I also certify that on May , 2023 a copy of this Resolution was
notified by electronic mail to mvazquez@diazvaz.law; jmarrero@diazvaz.law;
brannen@genera-services.com; kbolanos@genera-services.com; regulatory@genera-
pr.com; and I have moved forward filing the Resolution issued by the Puerto Rico Energy
Bureau.

I sign this in San Juan, Puerto Rico, today, Mayj, 2023.

Sonia Sed Gaztambide
Clerk /LO

'-.
4 ,
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GOVERNMENT OF PUERTO RICO
PUERTO RICO PUBLIC SERVICE REGULATORY BOARD

PUERTO RICO ENERGY BUREAU

IN RE: 10 -YEAR PLAN FEDERALLY
FUNDED COMPETITIVE PROCESS

CASE NO.: NEPR-MI -2022-0005

SUBJECT: Resolution and Order regarding
the Bi-Monthly Reports on the Status of
Emergency Generation and Black-Start
Generation Procurement for the Periods
from July 15 to July 31, 2023 and August 1
to August 15, 2023, filed by Genera PR, LLC.

RESOLUTION AND ORDER

On July 13, 2023, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau") issued a Resolution and Order whereby it determined that, given the
Puerto Rico Thermal Generation Facilities Operation and Maintenance Agreement ("LGA
OMA") and the transition of responsibilities assumed on July 1, 2023, Genera PR, LLC
("Genera") was the sole entity responsible for managing, leading, and deciding on matters
pertaining the Black Start and Peaking Units being procured in requests for proposals 3784
and RFP 3800 ("RFPs"). The Energy Bureau warned Genera that, as these are ongoing RFPs
in advanced stages, it must move forward with completing this process without delay. The
Energy Bureau further warned Genera it could not issue new RFPs nor amend existing RFPs,
unless a duly justified request to that effect was approved by the Energy Bureau. In addition,

A
the Energy Bureau ordered the Puerto Rico Electric Power Authority ("PREPA") to transfer

T1 on or before Thursday, July 20, 2023 all documentation related to the RFPs to Genera's
designated representatives.

On July 17, 2023, the Energy Bureau reiterated that Genera was the sole entity responsible
for managing, leading, and deciding on the Black Start units and Peaking units being
procured in RFPs 3784 and 3800, respectively. The Energy Bureau further clarified that, as

fr
part of its responsibilities assumed on July 1, 2023, Genera was responsible for the operation
and maintenance of the four (4) new Black Start Units replacing four (4) legacy generation
assets (peaking units) listed in Annex I of the LGA OMA' and the seven (7) additional peaking
facilities approved as part of the Optimization Proceeding (Case No.: NEPR-MI-2020-0016)
to optimize the development of the Minigrids strategy contemplated in the Proposed IRP.2

ntht The Energy Bureau also warned that any PREPA transaction shall be conducted in
accordance with the Public Private Partnership's establishment process in Act No. 29-2009.

,/)Pursuant to its obligations under the LGA OMA, on August 1, 2023, Genera, as agent of
PREPA, filed before the Energy Bureau the Bi-Monthly Report on the Status of Emergency
Generation and Black-Start Generation Procurement for the Period from July 15 to July 31,
2023 ("August 1 Motion").

On August 16, 2023, Genera, as agent of PREPA, filed before the Energy Bureau the Bi -

Monthly Report on the Status of Emergency Generation and Black-Start Generation
Procurement for the Period from August 1 to August 15, 2023 ("August 16 Motion"

Li
I Costa Sur GT Unit 1, Costa Sur GT Unit 2; Yabucoa CT Unit 1; and Yabucoa CT Unit 2.

'Q 14
DI2 See Final Resolution and Order on the Puerto Rico Electric Power Authority's Integrated Resour'e&l1 : 9.

Review of the Puerto Rico Electric Power Authority Integrated Resource Plan, Case No. CEPR-AP-2fl
August 24, 2020 ('IRP Order").

See Section 5(a) of the Puerto Rico Electric Power System Transformation Act ("Act 120-2018").
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The Energy Bureau TAKES NOTICE of the August 1 and August 16 Motions. The Energy
Bureau GRANTS confidential designation and treatment to Exhibit A of the August 1 and
August 16 Motions, as requested by Genera.

The changes proposed by Genera in Exhibit A of the August 16 Motion are consistent with
the IRP Order. Hence, the Energy Bureau ALLOWS the RFPs process to continue in the
manner described by Genera in Exhibit A of the August 16 Motion. The Energy Bureau
ORDERS Genera to submit the draft RFP for its review and approval within ten (10) days
of the notification of this Resolution and Order. The Energy Bureau WARNS Genera that
the Commercial Operation Date ("COD"), as per established in the pro forma contract as part

of PREPA's RFPs, will remain unaltered. Therefore, the Energy Bureau CAUTIONS Genera
that noncompliance with this Resolution and Order will result in the imposition of fines
pursuant to Article 6.36 ofAct 57-2014. As such, in this case, the Energy Bureau will impose
a fine of twenty-five thousand dollars ($25,000) per day of non-compliance until
compliance is achieved.

The Energy Bureau ORDERS Genera to ensure that federal funds are not debarred and that
applicable requirements are met.

Be it notified and published.

Edison Avilés Deliz
Chairman

Lillian MateoSaJitos
Associate Commissioner

ylvia B. Uga Araujo
Associate Commissioner

CERTIFICATION

I
Ferdlnand A. RosSoegard

Associate Commissioner

'_AntonioTorres Miranda
Associate Commissioner

I certify that the majority of the members of the Puerto Rico Energy Bureau agreed on August
L. 2023. Also certify that on August 2. 2023, I have proceeded with the filing of this
Resolution and Order and was notified by email to mvazquez@diazvaz.law;
jmarrero@diazvaz.law; legal@genera-pr.com; regulatory@genera-pr.com;
jfr@sbgblaw.com; alopez@sbgblaw.com. I also certify that on August 3 2023, I have
moved forward with filing the Resolution and Order issued by the Puerto Rico Energy
Bureau.

23For the record, I sign in San Juan, Puerto Rico, today, August__, 2023.

Puerto Rico Energy Transformation and RELIEFAct, as amended ("Act 57-2014").

Gaztambide
erk

P D O

/11
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GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD

PUERTO RICO ENERGY BUREAU

IN RE: 10 YEAR PLAN FEDERALLY FUNDED
COMPETITIVE PROCESS

CASE NO.: NEPR-MI-2022-0005

SUBJECT: Motion to Submit Supplement to
September 8, 2023 Motion in Compliance
with Resolution and Order Dated August 23,
2023 - Genera Competitive Procurement of
Black Start and Emergency Generation

RESOLUTION AND ORDER

I. Introduction

On December 5, 2022, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau") approved the Puerto Rico Electric Power Authority's ("PREPA") request
for procurement of black start resources, to no more than 81 MW of combined net output
capacity, at two sites, Costa Sur and Yabucoa.'

On January 23, 2023, the Energy Bureau conditionally approved PREPA's request for
procurement of emergency generation ("January 23 Resolution"). The conditions included a
maximum of 200 MW of total emergency generation, across no more than seven (7) units, at
least three (3) of which must be mobile.2 The conditions also included giving prioritization
to interconnection of IRP-based generation and battery energy storage procurement over
other generation installation interconnection, where feasible, while supporting reliable
system operation.

On August 1, 2023, Genera PR, LLC ("Genera"), filed a Motion to Submit Bi - Monthly Report
on the Status ofEmergency Generation and Black-Start Generation Procurementfor the Period
from July 15, 2023 toJuly 31, 2023, in Compliance with Resolution and Order DatedJanuary23,
2023 ("August 1 Motion"). Genera included as Exhibit A or Annex A the Bi-monthly report
describing the status of the black start and emergency generation procurement process and
requested confidential treatment for a portion of the material in the Bi-monthly report.

On August 16, 2023, Genera filed a Motion to Submit Bi - Monthly Report on the Status of
Emergency Generation and Black-Start Generation Procurementfor the Period from August 1

,
toAugustl5, 2023, in Compliance with Resolution and Order DatedJanuary23, 2023 ("August
16 Motion"). Genera included as Exhibit A or Annex A the Bi-monthly report describing the
status of the black start and emergency generation procurement process and requested
confidential treatment for a portion of the material in the Bi-monthly report.

On August 23, 2023, the Energy Bureau granted Genera's request for confidential treatment
of Exhibit A or Annex A of the August iMotion and the August 16 Motion. The Energy Bureau
also noted that the changes proposed by Genera in Exhibit A of the August 16 Motion are
consistent with the IRP Order. Hence, the Energy Bureau allowed the RFPs process to
continue in the manner described by Genera in Exhibit A of the August 16 Motion. The Energy
Bureau also ordered Genera to submit the draft RFP for its review and approval by
September 4, 2023.

On August 25, 2023 LUMA Energy, LLC filed a Motion Submitting One Scope of Work, Request
for Confidentiality, And Supporting Memorandum of Law ("August 25 Motion") concerning

I Energy Bureau Resolution and Order, NEPR-Ml-2022-0005, Resolution and Order regarding I
Requesting Expedited Approval ofthe RFP Processfor the New Black Start Systems at Costa Sur and Yabu
by the Puerto Rico Electric Power Authority. December 5,2022. o

0/
2 Energy Bureau Resolution and Order, NEPR-MI-2022-0005, Determination for the Project/pli
Package for the Seven (7) Additional Peakers to be used as Emergency Generation. January 23, 2b24

'I ,IIt_I 1
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their planned Scope of Work ("SOW") for submittal to FEMA and COR3 for installation of a
Transmission and Distribution project consisting of four (4), 25 MW, 4-hour duration (100
MWh) battery energy storage system ("BESS") interconnections on the LUMA System at the
38 kV voltage level.3 The cost of the BESS systems in total (100 MW capacity) was estimated
by LUMA at $216.6 million, and LUMA estimated completion by June 2025. LUMA also noted
that the energy storage system "is being done to improve the reliability and resiliency of the
Puerto Rico electric transmission system", and that "...fast frequency regulation will be the
primary use case that shall be considered in the ESS sizing calculation".5 Fast frequency
regulation is an ancillary service that can also be provided by Genera's planned generation
procurement for black start and emergency generation.

On August 30, 2023 the Energy Bureau approved LUMA's request to submit to FEMA and
COR3 the four BESS projects indicated in the August 25 Motion.6

On September 1, 2023, Genera requested an extension to the September 4, 2023 deadline to
submit the draft RFP.

On September 8, 2023, Genera filed Motion toSubmitDraftRFPin Compliance with Resolution
and Order Dated August 23, 2023, and Request for Extension of Time to Supplement
("September 8 Motion"), whereby Genera submitted under seal of confidentiality a copy of
the document titled Grid Support Units; Technical Specification for Power Generation
Equipment ("Draft Scope"), detailing the requirements and scope, in draft form, of the RFP
that Genera will issue to purchase the units. Additionally, Genera requested an extension of
time to submit a Memorandum of Law supporting its request for confidential treatment of
the Draft Scope and an extension of time to submit supplemental RFP Package documents.

On September 15, 2023, Genera filed a Memorandum of Law in Support of Confidential
Treatment of RFP Draft Scope Submitted in Compliance with Resolution and Order Dated
August 23, 2023 ("September 15 Motion"). Through the September 15 Motion, Genera
requested confidential designation and treatment of the Draft Scope submitted on
September 8, 2023 as Exhibit A.

On September 21, 2023, the Energy Bureau granted Genera's request of September 15
Motion for confidential treatment of Exhibit A.

On September 29, 2023, Genera filed Motion to Submit Supplement to September 8, 2023
Motion in Compliance with Resolution and Order Dated August 23, 2023 ("September 29

,.\J)( Motion"). Genera included supplemental documents (under seal of confidentiality) to the
JI1L\ RFP package and requested an extension to October 13, 2023 to file additional technical

documents "essential for completing Genera's RFP Package".

On October 6, 2023, Genera submitted a Memorandum of Law in support of Confidential
Treatment for the Supplement to Genera's September 8 Motion, Submitted in September 29,
2023, in Compliance with Resolution and Order Dated August 23, 2023. This was indicated as

' /7 forthcoming in Genera's September 8t11 Motion.

On October 13, 2023 Genera submitted a Motion to Submit Second Supplementto September
8, 2023, Motion in Compliance with Resolution and Order DatedAugust23, 2023 ("October 13
Motion"). It contained Exhibits A through K (filed under seal of confidentiality) as a second
set of supplemental documents to the September 8 Motion. Genera noted that the filed

Case No. NEPR-MI-2021-0002, In Re: Review of the Puerto Rico Electric Power Authority's 10 -Year
Infrastructure Plan - December 2020. Exhibit 1 to LUMA's August25 Motion consists of a redacted version of
a "FEMA Project Initial Scope of Work" dated August 23, 2023.

Ibid., pages 5 and 7 of 10 of"FEMA Initial Scope of Work Rev# 0".
O

C'
Ibid., pages 4 and 5. 00

6 Available at: https://energia.pr.gov/wp-content/uploads/sites/7/202 3/08/202 30830-M1202 10
Resolution-and-Order.pdf (Last verified October 3, 2023).

'I
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second supplement "brings Genera's RFP package close to completion. However, the package
is still in draft form and may require further revisions." Thus, in the October 13 Motion
Genera requested additional time, to October 20, 2023, to "finalize and submit the complete
RFP package".

On October 16, 2023 Genera filed a Motion to Submit Bi-Weekly Report on the Status of
Emergency Generation and Black-Start Generation Procurement for October 1 to October 1,
2023 in Compliance with Resolution and Order DatedJanuary23, 2023 ("October 16 Motion").
The October 16 Motion included an Exhibit A, the Bi-Weekly Report, which indicated that
Genera "Agreed with COR3 to move the peaker units to 406 FEMA Hazard Mitigation Grants
and keep the black start units under 404 FEMA Hazard Mitigation Grants".

On October 19, 2023, the Energy Bureau issued a Resolution and Order ("October
19Resolution") approving Genera's request to submit remaining supplements to the
September 8 Motion by October 20, 2023, and granting confidential treatment to the
documents requested in the September 29 Motion, 2023 and the October 13 Motion.

The October 19 Resolution also ordered Genera to file responses to questions posed by the
,

Energy Bureau concerning battery energy storage systems presented as an option in the
draft RFP scope included as an Exhibit attached to the September 8 Motion. The Energy
Bureau also ordered Genera to explain how the potential presence of 100 MW of battery

A A 1.-energy storage procurement by LUMA, described in the August 25 Motion, would impact the
scope, scale, or other aspects of the RFP package for black start and emergency generation.
The October 19 Resolution also directed Genera to answer a question concerning the nature
of FEMA hazard mitigation grants under different FEMA program funding sources.

On October 20, 2023, Genera filed a Motion to Submit Third Supplement to September 8, 2023,
Motion and Response to Resolution and Order Dated October 19, 2023 ("October 20 Motion").
Genera included (filed under seal) in the October 20 Motion a third and final set of
supplemental documents related to the "Draft Scope" of the RFP submitted with the
September 8 Motion. Genera stated in the October 20 Motion that its filing "fulfills all the
requirements outlined for Genera's RFP package" and that it "considers the RFP package to
be complete and ready for final review and approval by the Energy Bureau".7

II. Discussion and Findings

In the October 20 Motion Genera answered the FEMA program funding source question
Jasked by the Energy Bureau through the October 19 Resolution.

In the October 20 Motion Genera did not explain how the LUMA battery energy storage
procurement might impact the scope, scale or other aspects of the RFP package for black
start and emergency generation. Genera did state that it has "decided to withdraw the
battery requirements from the RFP" and Genera "submitted that the majority of the
questions posed in the October 19 Order have become moot".8 Genera also indicated it will
"present a separate BESS project to the Energy Bureau, and the submittal will address the
questions included in the October 19 Order".

The October 19 Resolution battery energy storage question to Genera specifically asking for
an explanation of how the RFP package procurement will be impacted by LUMA's 100 MW
battery procurement is not moot. The presence of an additional 100 MW of battery energy
storage capacity, with the ability to provide ancillary services including black start, could
impact the overall need for black start services being procured through Genera's RFP
package for capacity including those services. Depending on power system circumstances
including the ability to be recharged, the 100 MW battery energy Sto rage capacity could also
provide a form of emergency generation.

October 20 Motion at paragraph 16, pages 5-6.

8 October 20 Motion at paragraph 13, page 5.

(ODE
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The Energy Bureau TAKES NOTICE of the Genera filing responding to the battery energy
storage question.9

At a minimum, this information concerning the "separate BESS project" MUST include the
magnitude (in MW, and duration), the purpose, the planned timing of installation and
whether it is intended for one or for multiple locations across Puerto Rico.

The "Plant General Configuration" section A.1.2 of Exhibit J - Technical Specification for
Power Generation Equipment of the RFP includes options for type and size of generation.
The upper limit of the range of capacity (MW) sizing included in this section of the RFP far
exceeds the maximum of 200 MW of emergency generation and 81 MW of net plant
output for black start services approved by the Energy Bureau in the December 5
Resolution and the January 23 Resolution. The Energy Bureau provided PREPA the flexibility
to consider the best mix of locations for emergency generation in its January 23 Resolution.
However, the Energy Bureau REMINDS Genera that the total MW quantity of emergency
generation and black start capacity procurement is limited by the conditions included in the
approval orders.

Subject to the reminder above, the Energy Bureau APPROVES the RFP package submitted
for procurement of black start and emergency generation services.

Be it notified and published.

Edison

Fekdinand A. RaITh-Seeg'a
1ssociate Commissioner

ylvia B. Ugart)Araujo
Associate Commissioner

CERTIFICATION

'Antoni-Tefre iranda
Associate Commissioner

I certify that the majority of the members of the Puerto Rico Energy Bureau agreed on
November I_, 2023. Also certify that on November _, 2023, 1 have proceeded with the
filing of this Resolution and Order and was notified by email to jfr@isbgb1aw.com:
alopez@isbgblaw.com: j1ago@ysbgblaw.com; lionel.santa@yprepa.com: legal@genera-pr.com;
regulatory@genera-pr.com. I also certify that on November J_, 2023, I have moved forward
with filing the Resolution and Order issued by the Puerto Rico Energy Bureau.

' Amended Motion for Leave to Submit Amendment to Project and 406 BESSs Initial Scope of Wor)(&P :
Review of the Puerto Rico Electric Power Authority's 10-Year infrastructure Plan -December 2020, jtc o.
NEPR-MI-2021-0002, October 27, 2023. I o

DE

Associate Commissioner
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For the record, I sign in San Juan, Puerto Rico, today, November ____, 2023.

Wanda I. Cordero Morales
Interim Clerk

\'%._' 1do
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GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD

PUERTO RICO ENERGY BUREAU

IN RE: 10 YEAR PLAN FEDERALLY
FUNDED COMPETITIVE PROCESS

CASE NO. NEPR-MI-2022-0005

SUBJECT: Resolution and Order to Motion
to Submit Bi -weekly Report on the Status of
Emergency Generation and Black-Start
Generation Procurement in Compliance
with Resolution and Order of January 23,
2023.

RESOLUTION AND ORDER

On January 23, 2023, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau") issued a Resolution and Order ("January 23 Order") that conditionally
approved the Puerto Rico Electric Power Authority ("PREPA") RFP' process for the
procurement of emergency peaker generation systems at Jobos, Daguao, and Palo Seco
subject to various conditions. Conditions included a maximum total nameplate capacity of

J
200 MW, three (3) of seven (7) units being mobile, prioritization to interconnection of

A IRP-based generation and battery energy storage systems ("BESS") over other generation

/ installation interconnection (where feasible while supporting reliable system operation),
and other conditions.2

On May 25, 2023, Genera PR, LLC ("Genera") submitted a document titled Memorandum of
Compliance with May 8 Order (subject: Procurement of Black Start and Emergency Peaking
Resources) ("May 25 Memorandum"), in which Genera proposed to the Energy Bureau a
different approach and plan for the procurement of the Black Start and Emergency Peaking
Resources and stated that their proposed approach would be more efficient. Permitting was
identified as a critical path, specifically EPA air permitting, and the proposed plan by Genera
stated that "if EPA air permits can be completed within nine months, the entire project can
achieve commercial operation within 18 months."3

» On August 16, 2023, Genera, filed a document titled Motion to Submit Ri-Monthly Report on
the Status of Emergency Generation and Black-Start Generation Procurement for the Period
from Augusti toAugust15, 2023, in Compliance with Resolution and OrderDated January 23,
2023 ("August 16 Motion"). Genera included as Exhibit A the Bi -monthly report describing
the status of the black start and emergency generation procurement process, and
recommendations for changes to the RFP4 processes, which Genera affirmed could lead to
significant cost savings and a reduction in completion time by 9 to 12 months.5

On August 23, 2023, the Energy Bureau issued a Resolution and Order ("August 23 Order")
in which it determined that the changes proposed by Genera in Exhibit A of the
August 16 Motion were consistent with the IRP Order6. Considering Genera's assurance that

1 Request for Proposal ("RFP")

2 January 23 Order.

)IL May25 Memorandum, p.4.

' Request for Proposal ("RFP"J

August 16 Motion, Annex A, p.5.

(toc)

6 Final Resolution and Order on the Puerto Rico Electric Power Authority's Integrated Resource Plan, In re:
Review of the Integrated Resource Plan of the Puerto Rico Electric PowerAuthority, Case No. CEPR-AP-2018-
0001, August 24, 2020 ("IRP Order").
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the units would be purchased at a lower cost and be commissioned earlier than expected,
the Energy Bureau allowed the RFPs process to continue in the manner described by Genera
in Exhibit A of the August 16 Motion.

On November 8, 2023, after several procedural events, the Energy Bureau issued a
Resolution and Order ("November 8 Order") approving the RFP package submitted by
Genera for the procurement of black start and emergency generation services. The Energy
Bureau reminded Genera that the total MW quantity could not exceed 200 MW of emergency
generation and 81 MW of net plant output for black start services. Also, authorized Genera
to file a separate BESS project detailing the magnitude (in MW), purpose, planned timing of
installation, among other information.7

On February 29, 2024, Genera, filed a document titled Motion to Submit Bi-Monthly Report on
the Status of Emergency Generation and Black-Start Generation Procurement in Compliance
with Resolution and Order Dated January 23, 2023 ("February 29 Motion") in which Genera
stated that initial award was scheduled for March 2024.

On July 1, 2024, Genera filed before the Energy Bureau a document titled Motion to Submit
Bi-weekly Report on the Status of Emergency Generation and Black-Start Generation
Procurement in Compliance with Resolution and Order Dated January 23, 2023 ("July 1
Motion"), in which Genera included as Exhibit A the Bi -weekly Report describing the status
of the Emergency Generation and Black-Start Generation Procurement.

Additionally, Genera informs in the July 1 Motion that starting July 1, 2024, pursuant to

Footnote 16 of the January 23 Order, reports will be submitted on a quarterly basis,
consistent with the fiscal year's quarters (e.g., July 1 to September 30 for Qi, October 1 to
December 31 for Q2, and so forth)8, and that their next report is due by October 9, 2024.

Upon review of the July 1 Motion, and the delay in the RFP process conducted by Genera in
comparison with the expected time savings that would have occurred compared to the
Puerto Rico Electric Power Authority ("PREPA") RFP award scheduling, which was
scheduled to end July 31, 2023, the Energy Bureau determines that Exhibit A filed as the
bi-monthly report does not adequately inform the progress in the procurement process nor
provides information on the milestones of the critical paths that shall be accomplished to
have the units in commercial operation in due time, according to the timeline presented in
Annex A-3 of the August 16 Motion. The Energy Bureau reminds Genera that the FY2023
Certified Fiscal Plan for the Puerto Rico Electric Power Authority ("FY2023 Certified Fiscal
Plan"), Section 5.2.1.4 (p. 94), expected to have deployed the black start units for Costa Sur
and Yabucoa by December 2025, and the new Peaker units deployed for the Daguao, Jobos,
and Palo Seco Power Stations by January 2026.

It is in the best public interest to know if the Emergency Peaker Generation and Black-Start
Generation Procurement will be in commercial operation by the time specified in the FY2023
Certified Fiscal Plan and the time scheduled promised by Genera.

Consequently, the Energy Bureau hereby DENIES Genera request to submit the Bi -monthly
report to quarterly reports, and ORDERS Genera to submit monthly reports instead of
hi -weekly on the Status of Emergency Generation and Black-Start Generation Procurement
commencing August 15, 2024. Also, Genera SHALL include as part of the next and
subsequent monthly progress report its best
timetable for completing the critical steps up
include, as a minimum, the following:

estimate of the expected schedule and
to project completion. The reports shall

1. A breakdown of each task, estimated cost, cost amount

timeline for completion of such task.

November 8 Order, p.4.

8January23 Order, p. 5.

consumed nd

!

' Available at: https://drive.google.com/file/d/ 1agXCP72 8HU7s7uE1Ys-nHvchnJ85dvIJ/view
July 29, 2024).
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2. The stages of each task, timeline, present status and estimated time for
completion.

3. A project timeline chart (e.g. Gantt Chart) with critical path for the COD'° of
the project.

4. Permit list, permits obtained, estimated timeline for each permit and status of
such permit.

5. Tasks required in preparation for each site where the project shall be installed.
Details on any demolition and permits required in preparation for the
installation of the project.

6. Permit and cost for each site to accommodate the project.

The Energy Bureau ORDERS Genera to inform with ten (10) days of the notice of this
Resolution and Order how the Genera procurement approach has saved costs and
accelerated the COD compared to the PREPA RFP approach which had a scheduled award
date of July 31, 2023 compared to Genera's approach which to date has not completed the
award of its equipment RFP.

The Energy Bureau WARNS Genera's that, noncompliance with any provision of this
Resolution and Order may result in the imposition of fines pursuant to Act 57-2014 and
applicable Energy Bureau's regulations and any other appropriate administrative sanctions,
as deemed appropriate by the Energy Bureau.

Be it notified and published.

Lillian Mateo Santos(
Associate Commissioner

'-- --Antonio TorresMiranda
Associate Commissioner

CERTIFICATION

I certify that the majority of the members of the Puerto Rico Energy Bureau agreed on July
, 2024. Associate Commissioner Ferdinand A. Ramos Soegaard did not intervene. Also

certify that on July 2024, I have proceeded with the filing of this Resolution and Order
and was notified by email to arivera@gmlex.net; mvalle@gmlex.net; jfr@sbgblaw.com;
alopez@sbgblaw.com; legal@genera-pr.com; regulatory@genera-pr.com.

I sign in San Juan, Puerto Rico, today, July 2, 2024.

Sonid/Gaztambide
lerk

___________________

I ?1O1
'° Commercial Operation Date ("COD").

¯ . /

Sylvia B. Ug te Araujo
Associate Commissioner
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GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD

PUERTO RICO ENERGY BUREAU

IN RE: 10 YEAR PLAN FEDERALLY FUNDED Ji CASE NO. NEPR-MI-2022-0005
COMPETITIVE PROCESS ii

I! SUBJECT: Order to Show Cause Regarding
$25,000 Fine for Misrepresentation

ORDER TO SHOW CAUSE

On January 23, 2023, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau") issued a Resolution and Order ("January 23 Order") that conditionally
approved the Puerto Rico Electric Power Authority ("PREPA") RFP' process for the
procurement of emergency peaker generation systems at Jobos, Daguao, and Palo Seco
subject to various conditions. Conditions included a maximum total nameplate capacity of
200 MW, three (3) of seven (7) units being mobile, prioritization to interconnection of
IRP -based generation and battery energy storage systems ("BESS") over other generation
installation interconnection (where feasible while supporting reliable system operation),
and other conditions.2

On May 25, 2023, Genera PR, LLC ("Genera") submitted a document titled Memorandum of
Compliance with May 8 Order (subject: Procurement of Black Start and Emergency Peaking
Resources) ("May 25 Memorandum"), in which Genera proposed to the Energy Bureau a
different approach and plan for the procurement of the Black Start and Emergency Peaking
Resources and stated that their proposed approach would be more efficient. Permitting was
identified as a critical path, specifically EPA air permitting, and the proposed plan by Genera
stated that "if EPA air permits can be completed within nine months, the entire project ca
achieve commercial operation within 18 months."3

On August 16, 2023, Genera, filed a document titled Motion to Submit Bi-Monthly Report on
_

the Status of Emergency Generation and Black-Start Generation Procurement for the Period
from August 1 to August15, 2023, in Compliance with Resolution and Order DatedJanuaty 23,
2023 ("August 16 Motion"). Genera included as Exhibit A the Bi -monthly report describing
the status of the black start and emergency generation procurement process, and
recommendations for changes to the RFP4 processes, which Genera affirmed could lead to
significant cost savings and a reductiofi in completion time by 9 to 12 months.5

On August 23, 2023, the Energy Bureau issued a Resolution and Order ("August 23 Order")

/;

1

in which it determined that the changes proposed by Genera in Exhibit A of the
August 16 Motion were consistent with the IRP Order6. Considering Genera's assurance
that the units would be purchased at a lower cost and be commissioned earlier than
expected, the Energy Bureau allowed the RFPs process to continue in the manner
described by Genera in Exhibit A of the August 16 Motion.

I Request for Proposal ("RFP").

2 January 23 Order.

May 25 Memorandum, p.4.

" Request for Proposal ("RFP").

August 16 Motion, Annex A, p.5.

'_I "
-

/ !" i".6 ,-"¯i:

\4 ':
/

6 Final Resolution and Order on the Puerto Rico Electric Power Authority's Integrated Resource Plan, in re:
Review of the Integrated Resource Plan of the Puerto Rico Electric PowerAuthority, Case No. CEPR-AP-2018-
0001, August 24, 2020 ("IRP Order").
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On November 8, 2023, after several procedural events, the Energy Bureau issued a
Resolution and Order ("November 8 Order") approving the RFP package submitted by
Genera for the procurement of black start and emergency generation services. The Energy
Bureau reminded Genera that the total MW quantity could not exceed 200 MW of emergency
generation and 81 MW of net plant output for black start services. Also, authorized Genera
to file a separate BESS project detailing the magnitude (in MW), purpose, planned timing of
installation, among other information.7

On February 29, 2024, Genera, filed a document titled Motion to Submit Bi-Monthly Report on
the Status of Emergency Generation and Black-Start Generation Procurement in Compliance
with Resolution and Order Dated January 23, 2023 ("February 29 Motion") in which Genera
stated that initial award was scheduled for March 2024.

On July 1, 2024, Genera filed before the Energy Bureau a document titled Motion to Submit
Bi-weekly Report on the Status of Emergency Generation and Black-Start Generation
Procurement in Compliance with Resolution and Order Dated January 23, 2023 ("July 1
Motion"), in which Genera included as Exhibit A the Bi -weekly Report describing the status
of the Emergency Generation and Black-Start Generation Procurement.

(Z& /
Additionally, Genera informs in the July 1 Motion that starting July 1, 2024, pursuant to
Footnote 16 of the January 23 Order, reports will be submitted on a quarterly basis,
consistent with the fiscal year's quarters (e.g., July 1 to September 30 for Qi, October 1 to
December 31 for Q2, and so forth)8, and that their next report is due by October 9, 2024.

Upon review of the July 1 Motion, and considering the delay in the RFP process conducted
by Genera in comparison with the expected time savings that would have occurred compared
to the Puerto Rico Electric Power Authority ("PREPA") RFP award scheduling, which was
scheduled to end July 31, 2023, on July 30, 2024, the Energy Bureau issued a Resolution and
Order ("July 30 Resolution") whereby it determined that Exhibit A filed as the bi -monthly
report did not adequately inform the progress in the procurement process nor provided
information on the milestones of the critical paths that shall be accomplished to have the
units in commercial operation in due time, according to the timeline presented in Annex A-

:1 3 of the August 16 Motion. The Energy Bureau further highlighted that the FY2023 Certified

/ / Fiscal Plan for the Puerto Rico Electric Power Authority ("FY2023 Certified Fiscal Plan"),

/ / Section 5.2.1.4 (p. 94), expected to have deployed the black start units for Costa Sur and

/ / Yabucoa by December 2025, and the new Peaker units deployed for the Daguao, Jobos, and

/ ¡ Palo Seco Power Stations by January 2026. The Energy Bureau emphasized that it was in

J the best public interest to know if the Emergency Peaker Generation and Black-Start
Generation Procurement would be in commercial operation by the time specified in the
FY2023 Certified Fiscal Plan and the time scheduled promised by Genera.

Consequently, through its July 30 Resolution, the Energy Bureau denied Genera's request to
submit the bi -monthly report to quarterly reports, ordered Genera to submit monthly
reports instead of hi -weekly on the Status of Emergency Generation and Black-Start
Generation Procurement commencing August 15, 2024.

The Energy Bureau also ordered Genera to include as part of the next and subsequent
monthly progress report its best estimate of the expected schedule and timetable for
completing the critical steps up to project completion. The Energy Bureau further ordered
that the reports include, as a minimum, the following:

1 A breakdown of each task estimated cost cost amount consumed and, -
"_'\ ,:e

timeline for completion of such task

¡
November 8 Order, p.4.

/8 January 23 Order, p. 5. /;

' Available at: https://drive.google.com/file/d/1agXCP728l-lU7s7uE1Ys-nHvchnJ85dvll/view (last visited
August 28, 2024).
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2. The stages of each task, timeline, present status and estimated time for
completion.

3. A project timeline chart (e.g. Gantt Chart) with critical path for the COD1° of
the project.

4. Permit list, permits obtained, estimated timeline for each permit and status of
such permit.

5. Tasks required in preparation for each site where the project shall be installed.
Details on any demolition and permits required in preparation for the
installation of the project.

6. Permit and cost for each site to accommodate the project.

The Energy Bureau granted Genera ten (10) days to inform how the Genera procurement

approach has saved costs and accelerated the COD compared to the PREPA RFP approach

*, which had a scheduled award date of July 31, 2023 compared to Genera's approach which to

date has not completed the award of its equipment RFP. The Energy Bureau warned Genera
that noncompliance with such orders would result in the ¡mposition of fines pursuant to Act
572014.11

On August 9, 2024, Genera filed a document titled Motion to Submit Comparison Report in

/ , Compliance with Resolution and Order Dated July 30, 2024 ("August 9 Motion"), whereby it
detailed the distinctions between Genera's RFP process and PREPA's previous RFP process.

On August 19, 2024, Genera filed a document titled Motion to Submit Monthly Report on the
Status ofEmergency Generation and Black-Start Generation Procurement in Compliance with
Resolution and Order Dated July 30, 2024 ("August 19 Motion"). In it, Genera informed that
the preliminary estimate for the peaker projects was $911,340,000.00 and projected that
COD would be achieved across the first and fourth quarters of 2027.

As evidenced in Genera's multiple filings with the Energy Bureau, Genera has always
represented that its approach and plan for the procurement of the Black Start and

1: /Emergency Peaking Resources would be more efficient than PREPA's. Genera maintained
that their plan would result in significant cost savings and a shortened Commercial

(7P Operation Date (COD) timeline compared to the continuation of the project under PREPA.
Relying on these representations, the Energy Bureau granted Genera authorization and/or
allowed it to continue the RFPs processes in the manner described by Genera.

// Nonetheless, Genera's August 9 and August 19 Motions illustrate that the actual costs

/1 associated with the projects under Genera have significantly exceeded the costs originally

/ / projected by PREPA. Further, the project timeline has been extended beyond the promised

/ / schedule, contrary to the commitments made by Genera. Specifically, PREPA's estimates
y totaled $613,541,936.38, while Genera projected estimated costs to be $911,340,000.00.

Further, in its May 25, 2023 filing Genera estimated the project could achieve COD within
eighteen (18) months, while it now ascertains completion time across 2027.

The Energy Bureau DETERMINES there is sufficient cause to believe that Genera may have
engaged in misrepresentation of material facts concerning the projected cost savings and
COD timeline, thereby potentially misleading the Energy Bureau in granting them
authorization to continue with their proposed approach.

As such, the Energy Bureau ORDERS Genera to SHOW CAUSE as to why a fine of $25,000
should not be imposed for misrepresentation in connection with the RFP process. Genera
shall submit a written response to this Order within five (5) business days from its
notification, addressing the following:

¯ The basis for the representations made regarding cost savings and the COD timeline.

10 Commercial Operation Date ( COD ).

Puerto Rico Energy Transformation and RELIEFAct as amended ( Act 57 2014 )

E
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¯ A detailed explanation of the reasons for the discrepancies between the projected and
actual costs and timelines.

¯ Any mitigating circumstances or evidence that Genera wishes to present in defense
of its actions.

¯ A clarification on whether any of the increased costs incurred under Genera's
administration (any amount exceeding PREPA's original estimate) are expected to be
recovered from the Federal Emergency Management Agency ("FEMA") or any other
sources.

The Energy Bureau WARNS Genera that failure to comply and submit a timely response will
result in the imposition of a $25,000 fine, and/or any other sanctions the Energy Bureau
deems appropriate, in accordance with Art. 6.36 of Act 57-2014. The Energy Bureau reserves
the right to take any additional actions as may be deemed necessary based on the Genera's
future filing in compliance with this Order, including but not limited to further financial
penalties, recovery of any excess costs, or referral to other regulatory or legal authorities.

The Energy Bureau WARNS Genera that, in accordance with Section 6.36 of Act 57-20 14:

(a) The Energy Bureau shall impose administrative fines for violations of this Act, or
j iL- /

" the regulations and orders issued thereunder, committed by any person or electric
power company subject to ¡ts jurisdiction, of up to a maximum of twenty-five
thousand dollars [$25,000) per day. Said fines shall never exceed five percent (5%)
of the gross sales, fifteen percent (15%) of the net income, or ten percent (10%) of
the net worth of the sanctioned person or the electric power company. The greater of
the aforementioned amounts corresponding to the most recent taxable year shall be
the amount of the fine.

(b) If the person or certified electric power company commits a subsequent violation
of this Act, the Energy Bureau may impose penalties of up to a maximum of twenty -

j / five thousand dollars ($25,000) per day. In such case and by unanimous
determination of the Energy Bureau, it may impose fines up to twice the limitations
on the basis of sales, income or assets set forth in subsection (a) of this Section and
up to five hundred thousand dollars ($500,000).

/7 (c) Any claim or cause of action authorized by law filed by any person with legal

/ / standing shall not affect the powers granted under this Section to impose
administrative sanctions.

(d) Any person who intentionally violates any provision of this Act, omits,
disregards, or refuses to obey, observe, and comply with any rule or decision of
the Energy Bureau shall commit a misdemeanor and upon conviction shall be
punished by imprisonment for a term not to exceed six (6) months, or by a fine of not
less than five hundred dollars ($500) nor more than five thousand dollars ($5,000),
at the discretion of the Energy Bureau. In the event of recurrence, the established
penalty shall increase to a fine of not less than ten thousand dollars ($10,000) nor
more than twenty thousand dollars ($20,000), at the discretion of the Energy Bureau.

(e) The Energy Bureau may resort to the pertinent forums to seek any remedy,
including account garnishment, to ensure compliance with the penalties imposed.

The Energy Bureau WARNS Genera that the payment of any fine must be satisfied using the
money it receives as payment (i.e., fee) under its contract; such payment shall not be
considered, construed or treated as a cost attributable to consumers or pass thru.

The Energy Bureau further WARNS Genera that the failure to respond or provide adequate
justification will be considered as a deliberate and intentional obstruction of the functions of
the Energy Bureau, which could lead to additional legal actions and other sanctions as
provided in Article 6.36 of Act 57-2014.

Be it notified and published.
) __) O

u) j
'

ç¯
t 1
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Be it notified and published.

Lillian Mateo S
Associate Commis

¿<i í -tV'
Sylvia B. Ugarte Aráujo

Associate Commissioner

CERTIFICATION

N 1
Antonio Turres Miranda
Associate Commissioner

I certify that the majority of the members of the Puerto Rico Energy Bureau has so agreed on
August 28, 2024. I also certify that on August 28, 2024, I have proceeded with the filing of the
Resolution and Order issued by the Puerto Rico Energy Bureau, and was notified by
electronic mail to arivera@gmlex.net; mvalle@gmlex.net; jfr@sbgblaw.com;
alopez@sbgblaw.com; legal@genera-pr.com; regulatory@genera-pr.com.

I sign this in San Juan, Puerto Rico, on August 28, 2024.

Sonia Se/fa Gaztambide
Clerk

fIT
'U

cf
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[CAUTION] This email originated from outside the organization. Do not open suspicious
links or attachments. Report concerns to cybersecurity@genera-pr.com
[PRECAUCIÓN] Este correo electrónico se originó fuera de la organización. No abra
enlaces o archivos adjuntos sospechosos. Informe a cybersecurity@genera-pr.com

From: Francisco Santos Rivera
To: Luis Roman
Subject: Fw: NEPR-MI-2022-0005 Resolution and Order
Date: Monday, November 11, 2024 4:33:59 PM
Attachments: Outlook-djdtwcv1.png

20240917 MI20220005 Resolution and Order.pdf

From: Sonia Seda <sseda@jrsp.pr.gov>
Sent: Tuesday, September 17, 2024 6:56 PM
To: Lcdo. Alexis Rivera <arivera@gmlex.net>; 'mbustelo@gmlex.net' <mbustelo@gmlex.net>; Lcda.
Mirelis Valle Cancel <mvalle@gmlex.net>; Jorge Fernandez-Reboredo <jfr@sbgblaw.com>;
'alopez@sbgblaw.com' <alopez@sbgblaw.com>; Genera PR Legal <legal@genera-pr.com>; Regulatory
Genera PR <Regulatory@genera-pr.com>
Subject: NEPR-MI-2022-0005 Resolution and Order

Notificamos Resolución y Orden emitida hoy en el asunto de referencia por el Negociado de
Energía de la Junta Reglamentadora de Servicio Público de Puerto Rico.

Favor confirmar recibo de este correo.

Gracias por permitirme servirle. 

TA154-A

mailto:Francisco.Santos@genera-pr.com
mailto:lrn@roman-negron.com


GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD

PUERTO RICO ENERGY BUREAU

IN RE: 10 YEAR PLAN FEDERALLY
FUNDED COMPETITIVE PROCESS

CASE NO. NEPR-MI-2022-0005

SUBJECT: Resolution and Order pertaining
to Order to Show Cause issued on August 28,
2024.

RESOLUTION AND ORDER

I. Factual Background

On January 23, 2023, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau") issued a Resolution and Order ("January 23 Order") that conditionally
approved the Puerto Rico Electric Power Authority ("PREPA") RFP' process for the
procurement of emergency peaker generation systems at Jobos, Daguao, and Palo Seco
subject to various conditions. Conditions included a maximum total nameplate capacity of
200 MW, three (3) of seven (7) units being mobile, PREPA must give prioritization to
interconnection of IRP-based generation and battery energy storage systems ("BESS") over
other generation installation interconnection (where feasible while supporting reliable
system operation), and other conditions.2

On May 25, 2023, Genera PR, LLC ("Genera") submitted a document titled Memorandum of
Compliance with May 8 Order (subject: Procurement of Black Start and Emergency Peaking
Resources) ("May 25 Motion"), in which Genera proposed to the Energy Bureau a different
approach and plan for the procurement of the Black Start and Emergency Peaking Resources

)i'-k and stated that their proposed approach would be more efficient. Permitting was identified
as a critical path, specifically EPA3 air permitting, and the proposed plan by Genera stated
that "if EPA air permits can be completed within nine months, the entire project can
achieve commercial operation within 18 months."4

On August 16, 2023, Genera, filed a document titled Motion to Submit Bi-Monthly Report on
the Status of Emergency Generation and Black-Start Generation Procurement for the Period
from August 1 to August 15, 2023, in Compliance with Resolution and Order DatedJanuary 23,
2023 ("August 16 Motion"). Genera included as Exhibit A the Bi-monthly report describing
the status of the black start and emergency generation procurement process, and
recommendations for changes to the RFP processes, which Genera affirmed could lead to
significant cost savings and a reduction in completion time by 9 to 12 months.5

/ On August 23, 2023, the Energy Bureau issued a Resolution and Order ("August 23 Order")
in which it determined that the changes proposed by Genera in Exhibit A of the

¿2' 1 August 16 Motion were consistent with the IRP Order.6 Considering Genera's assurance
that the units would be purchased at a lower cost and be commissioned earlier than

I Request for Proposal ( RFP) _-

2January23 Order 7
k

USA Environmental Protection Agency ( EPA) L,
I

4May25Motion,p.4.
(J ,

5 16 Motion Annex A p 5 '' '

6 Final Resolution and Order on the Puerto Rico Electric Power Authority's Integrated Resource Plan, In re:
Review of the Integrated Resource Plan of the Puerto Rico Electric Power Authority, Case No. CEPR -AP-2018-
0001, August 24, 2020 ("IRP Order").
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expected, the Energy Bureau allowed the RFPs process to continue in the manner
described by Genera in Exhibit A of the August16 Motion.

On November 8, 2023, after several procedural events, the Energy Bureau issued a
Resolution and Order ("November 8 Order") approving the RFP package submitted by
Genera for the procurement of black start and emergency generation services. The Energy
Bureau reminded Genera that the total MW quantity could not exceed 200 MW of emergency
generation and 81 MW of net plant output for black start services. Also, authorized Genera
to file a separate BESS project detailing the magnitude (in MW), purpose, planned timing of
installation, among other information.7

On February 29, 2024, Genera, filed a document titled Motion to Subm it Bi-Monthly Report on
the Status of Emergency Generation and Black-Start Generation Procurement in Compliance
with Resolution and Order Dated January 23, 2023 ("February 29 Motion") in which Genera

.j'9yj( stated that initial award was scheduled for March 2024.

On July 1, 2024, Genera filed before the Energy Bureau a document titled Motion to Submit
Bi-weekly Report on the Status of Emergency Generation and Black-Start Generation
Procurement in Compliance with Resolution and Order Dated January 23, 2023 ("July 1
Motion"), in which Genera included as Exhibit A the Bi -weekly Report describing the status
of the Emergency Generation and Black-Start Generation Procurement. Genera also
informed that starting July 1, 2024 under Footnote 16 of the January 23 Order, reports would
be submitted on a quarterly basis, consistent with the fiscal year's quarters (e.g., July 1 to
September 30 for Qi, October 1 to December 31 for Q2, and so forth)8, and that their next

( / report is due by October 9, 2024.

After a review of the July 1 Motion, and considering the delay in the RFP process conducted
by Genera in comparison with the expected time savings that would have occurred compared

RFP award scheduling, which was scheduled to end July 31, 2023, on July 30, 2024,
the Energy Bureau issued a Resolution and Order ("July 30 Resolution") whereby it
determined that Exhibit A filed as the hi-monthly report did not adequately inform the
progress in the procurement process nor provided information on the milestones of the
critical paths that shall be accomplished to have the units in commercial operation in due
time, according to the timeline in Annex A-3 of the August 16 Motion. The Energy Bureau
further highlighted that the FY2023 Certified Fiscal Plan for the Puerto Rico Electric Power
Authority ("FY2023 Certified Fiscal Plan"), Section 5.2.1.4 (p. 94), expected to have deployed
the black start units for Costa Sur and Yabucoa by December 2025, and the new Peaker units

¡ deployed for the Daguao, Jobos, and Palo Seco Power Stations by January 2026. The Energy
Bureau emphasized that it was in the best public interest to know if the Emergency Peaker
Generation and Black-Start Generation Procurement would be in commercial operation by
the time specified in the FY2023 Certified Fiscal Plan and the time scheduled promised by
Genera.

Through its July 30 Resolution, the Energy Bureau denied Genera's request to submit the bi-
monthly report to quarterly reports, ordered Genera to submit monthly reports instead of
bi -weekly on the Status of Emergency Generation and Black-Start Generation Procurement
beginning August 15, 2024.

The Energy Bureau also ordered Genera to include as part of the next and subsequent
monthly progress report its best estimate of the expected schedule and timetable for
completing the critical steps up to project completion. The Energy Bureau further ordered
that the reports include, as a minimum, the following:

' November 8 Order, p.4-.

8January 23 Order, p. 5.

pL L

' Available at: httpJJdrivggie.corn/fikfdJi CP728HtJ7s7uE1Ys-nHvch85ll.,'e (last visited
September 16, 2024).
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1. A breakdown of each task, estimated cost, cost amount consumed, and
timeline for completion of such task.

2. The stages of each task, timeline, present status and estimated time for
completion.

3. A project timeline chart (e.g. Gantt Chart) with critical path for the COD'° of
the project.

4. Permit list, permits obtained, estimated timeline for each permit and status of
such permit.

5. Tasks required to prepare for each site where the project shall be installed.
Details on any demolition and permits required to prepare for the installation
of the project.

6. Permit and cost for each site to accommodate the project.

The Energy Bureau granted Genera ten (10) days to inform how the Genera procurement

approach has saved costs and accelerated the COD compared to the PREPA RFP approach
which had a scheduled award date of July 31, 2023 compared to Genera's approach which to

date has not completed the award of its equipment RFP. The Energy Bureau warned Genera
that noncompliance with such orders would result in the imposition of fines under Act 57-
2014.11

On August 9, 2024, Genera filed a document titled Motion to Submit Comparison Report in
Compliance with Resolution and Order Dated July 30, 2024 ("August 9 Motion"), whereby it
detailed the distinctions between Genera's RFP process and PREPA's previous RFP process.

/ On August 19, 2024, Genera filed a document titled Motion to Submit Monthly Report on the
Status ofEmergency Generation and Black-Start Generation Procurement in Compliance with
Resolution and Order Dated July 30, 2024 ("August 19 Motion"). In it, Genera informed that
the preliminary estimate for the peaker projects was $911,340,000.00 and projected that
COD would be achieved across the first and fourth quarters of 2027.

As shown in Genera's multiple filings with the Energy Bureau, Genera always represented
that its approach and plan for the procurement of the Black Start and Emergency Peaking
Resources would be more efficient than PREPA's. Genera maintained that their plan would

/11 result in significant cost savings and a shortened COD timeline compared to the continuation

/ of the project under PREPA. Relying on these representations, the Energy Bureau granted

/ \ Genera authorization and/or allowed it to continue the RFPs processes in the manner
/. \ described by Genera.

Nonetheless, Genera's August 9 and August 19 Motions illustrated that the actual costs
associated with the projects under Genera significantly exceeded the costs originally
projected by PREPA. Further, the project timeline has been extended beyond the promised
schedule, contrary to the commitments made by Genera. Specifically, PREPA's estimates
totaled $613,541,936.38, while Genera projected estimated costs to be $911,340,000.00.
Further, in its May 25, 2023 filing Genera estimated the project could achieve COD 9-12
months before PREPA's spring of 2026 COD proposed schedule, while it now ascertains
completion time across 2027.

The Energy Bureau deemed there was sufficient cause to believe that Genera may have
engaged in misrepresentation of material facts about the projected cost savings and COD
timeline, thus potentially misleading the Energy Bureau in granting them authorization to
continue with their proposed approach. On August 28, 2024, the Energy Bureau ordered
Genera to, within five (5) business days, show cause to as to why the Energy Bureau should
not impose the maximum administrative fine of twenty-five thousand dollars ($25,000) for
misrepresentation in connection with the RFP process for the procurement of black start and

10 Commercial Operation Date ("COD").

11 Puerto Rico Energy Transformation and RELIEFAct, as amended ("Act 5 7-2014")

-

:

,
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emergency peaking generation systems. The Energy Bureau further ordered Genera to

submit a written response addressing the following:

a) The basis for the representations made regarding cost savings and the COD
timeline;

b) A detailed explanation of the reasons for the discrepancies between the
projected and actual costs and timelines;

c) Any mitigating circumstances or evidence that Genera wishes to present in
defense of its actions; and

d) A clarification on whether the increased costs incurred under Genera's
administration (any amount exceeding PREPA's original estimate) are
expected to be recovered from the Federal Emergency Management
Agency ("FEMA") or any other sources.

On September 5, 2024, Genera filed a document titled Motion in Compliance with Order to
Show Cause datedAugust28, 2024 ("September 5 Motion"). In its September 5 Motion, Genera
argued that discrepancies between projected outcomes and the current status of the RFP
process originated from external factors that significantly exceeded its control, rather than
from deliberate or willful misrepresentation.'2 According to Genera, initial cost overruns and
projected delays, though substantial, resulted from evolving market dynamics.'3 Genera
stressed that the project was affected by a broader economic downturn, unforeseen
regulatory changes, and supply chain disruptions.'4 Genera further argued that COD and
estimated costs from PREPA cannot be used as a basis for comparing Genera's project

fl) ] outcomes.15 Genera maintained that PREPA's projections were never validated, and that
Genera's process demonstrates that those projections were unachievable.16 Genera
supported this argument referencing alleged hundreds of exceptions that PREPA received in
response to its proposed EPC'7 project.'8 Genera argued that the projected PREPA costs and

A timelines would have been significantly adjusted to address these exceptions during this
çj negotiation process which never occurred.'9

Before issuing a ruling, on September 6, 2024, the Energy Bureau granted PREPA five (5)
business days to submit a detailed response to Genera's September 5 Motion.

On September 12, 2024, Genera filed a document titled Motion to Submit a Supplement to the
Response to the Order to Show Cause dated August 28, 2024 ("September 12 Motion").
Through its September 12 Motion, Genera submitted supplemental information, as Exhibit
A, aiming to provide the Energy Bureau with a detailed account of the factors contributing to
the delay in the awarding of the RFPs. Particularly, Genera maintained that throughout the
awarding process for PREPA's RFPs 3784 and 3800, many exceptions and clarifications from
proponents were identified and received, requiring thorough review and consideration.2°
Exhibit A to the September 12 Motion details those clarifications and exceptions reported by
the proponents, which total 532. Genera submitted Exhibit A to the September 12 Motion
under seal of confidentiality, due to the inclusion of sensitive commercial details related to
the RFP process. Genera requested the Energy Bureau to maintain its confidentiality and

12 September 5 Motion, p. 11.

'31d.

Íd., p. 12.

15 Id.

16

17 Engineer, Procure, and Construct ("EPC")

18 September 5 Motion, p. 12.

' Id.

'N

-/

20 September 12 Motion, p. 2, ¶ 3.
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indicated it would provide a memorandum of law, within ten (10) days, to support said
request.2'

On September 13, 2024, PREPA filed a document titled Motion in Compliance with the
Resolution and Order Dated September 6th, 2024, and to Request Order ("September 13
Motion"). PREPA argued that Genera's claims were misleading and do not accurately reflect
the reality of the contracting process and the circumstances under which PREPA transferred
the project to Genera.22 Pertaining to Genera's assertion that the procurement presented by
PREPA was not possible from the start and that its timeline and cost projections were
unachievable, PREPA maintained that its process for selecting projects was competitive,
based on the RFPs, which allows PREPA to meet with proponents to clarify any exceptions
or concerns regarding the proposals.23 According to PREPA, each proponent presented a
timeline in the proposals submitted; the proponents had the manufacturer's support, which
gave PREPA certainty about the representations they made in the proposal, including the
project completion timeline.24 In addition, PREPA indicated that the proposals received were
secured with a bid bond, ensuring the project's viability within the RFP parameters.25 PREPA
further stated that the delivery periods for the units and the completion date were set by the

A"'. proponents, not by PREPA.26 Moreover, PREPA expressed its project scope involved
installing new combustion turbine units within footprint of existing units, which would have
reduced construction time and ensured control over the budget.27

/ PREPA also argued that Genera assumed responsibility to meet the original time and budget

fl ,.-í and that its determination to cancel the advanced process started by PREPA, causing the loss
of the guaranteed delivery dates and prices for the units, and avoidable delays.28 PREPA

(J maintained that one of the primary reasons for the delay was Genera's unilateral decision to
reconfigure the project to one that involves the installation of larger and heavier units, a
decision that has required demolition, constructing new foundations, and handling new

, environmental permit challenges, which were not part of PREPA's original concept.29 PREPA
J4J \ contended that Genera's claims, trying to shift blame to PREPA for the delays and additional
/' costs are misleading. PREPA sustained those problems with the project stem largely from

Genera's decisions after taking control, including canceling the original RFP and
j reconfiguring the project in a more costly, complex, and environmentally impactful way.3°

PREPA also requested the Energy Bureau to order Genera to provide PREPA with Exhibit A
/J to the September 12 Motion and grant PREPA ten (10) days to file a supplemental response.31

II. Discussion & Conclusion

In its May25 and August 16, 2023 Motions Genera represented that its proposed changes to
the RFPs would not result in higher costs and/or a lengthier project timeline than
those originally expected under PREPA. Particularly, through the May 25 Motion, Genera
stated that the referenced project could achieve commercial operation within 18 months
and that its plan would result in lower costs, among other benefits. In the August 16 Motion,

21 Id., p. 3, ¶ 5.

22 September 13 Motion, pp. 6 - 7.

23 Id., p. 7.

24 Id.

25 Id., pp. 7 - 8.

26 Id., p. 8.

27 Id.

28Jd

29 Id., p. 9.

301d.,pp.9 -1O.

311d.,pp.1O -11.

-
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Genera stated its proposed path forward reduces the costs of the entire project and reduces
times to have the units in commercial operation. Comparing its approach to PREPA's, Genera
stated it would considerably reduce the project completion time by 9-12 months from
PREPA's schedule, which specified a COD by the spring of 2026. Further, Genera highlighted
its approach would reduce overall project costs by 25% to 40%.

Relying on these representations, the Energy Bureau approved Genera's reconfiguration
of the original scope of the RFPs and allowed it to continue with the understanding that the
project would not require additional costs or significant delays in completion.

j/A-;/ Though the August 9 and 19, 2024 Motions, the Energy Bureau, was made aware, that
contrary to the representations made, both the costs and timeline have substantially
exceeded the originally projected estimates. Specifically, PREPA's estimates totaled
$613,541,936.38, while Genera projected estimated costs to be $911,340,000.00. Further,
while PREPA's schedule indicated a COD bythe spring of 2026, and Genera initially estimated
it could shorten said timeline by 9-12 months, it now ascertains completion time across

' 2027.

The Energy Bureau requested an explanation to justify these discrepancies in costs and
timeline. In its September 5 Motion, Genera asserted that cost overruns and projected delays,
though substantial, resulted from evolving market dynamics. Genera contended that that the
costs and timeline proposed by PREPA in connection with the RFPs were unrealistic and that
PREPA's projections were neither validated nor achievable. Through the September 12
Motion, Genera further attributed delays in awarding of the RFPs to the numerous
clarifications and exceptions from proponents.

jJ( On the other hand, in its September 13 Motion, PREPA argued that Genera has tried to shift
fLV responsibility to PREPA. PREPA denies such responsibility and stated that delays and cost

overruns were directly attributable to Genera's reconfiguration of the RFPs, leading to the
need for new construction foundations, additional permits, and other unexpected work,

/ which has resulted in significant cost increases and delays to the project timeline.

After reviewing the arguments put forth by both parties in their respective motions, the
Energy Bureau DETERMINES that project delays and cost increases resulted from
misrepresentations by Genera, particularly in their commitment to improve the original
cost estimates and timeline, proposed by PREPA. If Genera had reason to believe that the
timeline and costs would increase, instead of decrease (as originally represented by Genera),
it was their responsibility to promptly notify the Energy Bureau.

Since Genera guaranteed it would maintain the timeline and costs and failed to notify
promptly of the alleged project costs overruns and delays, it must now comply with what it
represented in terms of time and costs, which led to the Energy Bureau's RFPs
reconfiguration approval.

To address the issue with the project timeline, the Energy Bureau evaluated the schedule
proposed by the proponents under PREPA's RFPs, with a COD by the spring of 2026.
Genera contended its approach could reduce such completion time by 9-12 months, but now
proposes completion time across 2027. Therefore, in the interest of maintaining the terms
originally represented by Genera, which were the basis for our approval, the Energy Bureau
ORDERS Genera to complete the project and achieve COD by the end of the Second Quarter
(Q2) of 2026, consistent with PREPA's approach. If Genera fails to meet this deadline, it will
be subject to a daily fine of up to twenty-thousand dollars ($25,000) for each day the
project remains incomplete beyond the specified deadline, which shall serve as a
deterrent for further delays, under Art. 6.36 of Act 57-2014.

In its latest monthly report, filed on September 13, 2024, Genera informed the Energy
Bureau that it was exploring ways to improve the timeline with negotiations with
proponents and revisiting the construction sequences.

The Energy Bureau TAKES NOTICE that Genera is in discussions with the proponents to
shorten the timeline. In this case, the Energy Bureau REITERATES that the schedule set by

o
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the Energy Bureau should be followed, and any agreed timeline between Genera and the
proponents must not extend beyond the end of Q2 2026, as established by the Energy
Bureau.

The Energy Bureau acknowledges that, as stated by Genera, project costs will be covered by
funds from FEMA and costs overruns are eligible for reimbursement. Hence, consumers will
not be held responsible for any cost overruns directly related to the mismanagement
of the RFPs. Nonetheless, should FEMA fail to assume the additional costs incurred due to

the reconfiguration of the RFP, Genera shall be fully responsible for covering any excess
costs. Under no circumstances will these additional costs be passed on to consumers.
Consumers will be shielded from cost increases, with FEMA covering additional costs, and

/
any uncovered costs to be borne by Genera for its misrepresentation of the RFP.

The Energy Bureau will continue to monitor the progress of the project closely and Genera
must continue to submit its monthly reports on the project's status, including any unforeseen
developments that may affect the cost or timeline, ensuring continued oversight by the
Energy Bureau.

The Energy Bureau DETERMINES not to impose a fine at this time, but Genera is WARNED
that any failure to comply with this Resolution and Order will result in daily fines and
potential further sanctions if necessary.

With this Resolution and Order the Energy Bureau is ensuring clarity, accountability, and a

f firm response to Genera's misrepresentation, while also protecting the interests of
consumers. The Energy Bureau reserves the right to impose additional sanctions should
further misrepresentations or delays be uncovered during the course of the projects.

The Energy Bureau will issue a determination on Genera's request for confidentiality
pertaining Exhibit A to the September 12 Motion through a separate resolution once Genera
provides the memorandum of law in support thereof, due on or before Monday, September
23,2024.

PREPA's request to order Genera to provide PREPA with Exhibit A to the September 12

A
Motion and grant PREPA ten (10) days to file a supplemental response is hereby DENIED, as
the Energy Bureau has resolved the matter at hand through this Resolution and Order, and
no further arguments are needed.

The Energy Bureau WARNS Genera that under Art. 6.36 of Act 57-2014:

(i) noncompliance with this Resolution and Order, regulations and/or
applicable laws may carry the imposition of fines and administrative
sanctions of up to $25,000 per day;

(ii) any person who intentionally violates Act 57-2014, as amended, by
omitting, disregarding, or refusing to obey, observe, and comply with
any rule or decision of the Energy Bureau shall be punished by a fine of
not less than five hundred dollars ($500) nor over five thousand dollars
($5,000) at the discretion of the Energy Bureau; and

(iii) for any recurrence of non-compliance or violation, the established
penalty shall increase to a fine of not less than ten thousand dollars
($10,000) nor greater than twenty thousand dollars ($20,000), at the
discretion of the Energy Bureau.

The Energy Bureau further WARNS Genera that the payment of any fine imposed by the
Energy Bureau must be satisfied using the money it receives as payment (i.e., Service Fee)
under its contract; such payment shall not be considered, construed or treated as a cost
attributable to customers or pass-through expenditures, as per Genera's Operation and
Maintenance Agreement.

Be it notified and published. I

I
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Edison Avi'és I
Chaírx2nan

(4iYL4 ,ui-
Lillian Mat o Sar()

Associate Commissioner
Ferdinand A. Ramos Soegaa

Asociate Commissioner

:
Sylvia B. Ugarte Araujo Antonio Torres Mi-cahda

Associate Commissioner Associate Commissioner

CERTIFICATION

I certify that the majority of the members of the Puerto Rico Energy Bureau have agreed on
September 17, 2024. I also certify that on September 17, 2024 a copy of this Resolution and
Order was notified by electronic mail to arivera@gmlex.net; mbustelo@gmlex.net;
mvalle@gmlex.net; jfr@sbgblaw.com; alopez@sbgblaw.com; legal@genera-pr.com;
regulatory@genera-pr.com; and I have moved forward with filing the Resolution and Order
issued by the Puerto Rico Energy Bureau.

I sign this in San Juan, Puerto Rico, today September 17, 2024.

Clerk
I
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of the Second Quarter (Q2) of 2026, consistent with PREPA’s approach. The PREB went further 

to specifically reiterate that “any agreed timeline between Genera and the proponents must not 

extend beyond the end of Q2 2026”. The PREB advised Genera that failure to meet this deadline 

may carry the imposition of fines and administrative sanctions of up to $25,000 per day, for each 

day the project remains, “which shall serve as a deterrent for further delays, under Art. 6.36 of Act 

57-2014.”  

Genera respectfully requests the reconsideration of the Resolution and Order of September 

17, 2024, under Section 3.15 of the Puerto Rico Administrative Procedure Act (“LPAU”, in its 

Spanish acronym), 3 L.P.R.A. § 9655, for the reasons set forth below.  In short, the PREB’s ruling 

affects liberty and proprietary interests of Genera insofar as a finding of misrepresentation impacts 

its commercial reputation and goodwill. The ruling also affects its rights under the Puerto Rico 

Thermal Generation Facilities Operation and Maintenance Agreement (“OMA”) dated as of 

January 24, 2023, by and among PREPA, Genera and the Puerto Rico Private-Public Partnership 

Authority (“P3 Authority”), including, among others, Sections 7.2, 7.7, 19.2, 19.3, 19.5. The 

Resolution and Order of September 17, 2024, also requires Genera to comply with a timeline that 

not only implies a further increase in costs that could impact the company but also does not 

resemble what proponents in the current procurement process say they can actually achieve. If no 

reconsideration is given (i.e., if the PREB will not permit agreements that align with the delivery 

schedules submitted by proponents in a competitive process), then the process will stall.  

Additionally, failure to comply with the timeline and budget would expose Genera to fines of up 

to twenty-thousand dollars ($25,000) for each day the project remains incomplete beyond the 

specified deadline. As such, Genera posits that the Resolution and Order of September 17, 2024, 

violates its constitutional right to due process, and is inconsistent with Act 57-2014 and the LPAU 

for two main reasons.  
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First, it contains findings of fact that are based solely on allegations by the parties.  That 

is, the PREB adjudicated controverted facts, many of which arise from estimates and forecasts that 

were later affected by exogenous events, without allowing Genera the opportunity to present 

evidence and have the issues in controversy adjudicated before an examining officer or 

administrative judge. The Energy Bureau deemed there was sufficient cause to believe that Genera 

actually engaged in misrepresentation of material facts about the projected cost savings and COD 

timeline, thus actually misleading the Energy Bureau in granting them authorization to continue 

with their proposed approach. But the PREB did not even define or meaningfully explain what the 

term “misrepresentation” means from a legal standpoint, what the fundamental elements of the 

concept are, or what evidence satisfied those elements. 

Second, the Resolution and Order did not advise Genera of its right to request 

reconsideration and/or seek judicial review. Specifically, Section 3.14 of the LPAU, 3 L.P.R.A. § 

9654, requires that final agency resolution and orders advise the parties of the right to request 

reconsideration and judicial review. The Resolution and Order of September 17, 2024, does not 

contain the required notices, and also fails to advise Genera of any other remedy available in the 

applicable agency statutes and regulations, effectively depriving it of any alternative to contest a 

decision that affects its liberty and property interests. 

For the reasons stated above, and the arguments discussed in this motion, Genera 

respectfully requests the reconsideration of the Resolution and Order of September 17, 2024, and 

that the adverse findings of fact made therein be set aside. Genera further requests that the PREB 

orders that a hearing be conducted, under Sections 6.11 (b) & (c), 6.19 and 6.201 of Act 57-2014, 

 
1 22 L.P.R.A §§ 1054j, 1054r & 1054s. 
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to evaluate and adjudicate the allegations regarding Genera’s representations in connection with 

the timeline and costs of the Projects, consistent with the applicable law and due process.  

II. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND 

 On January 23, 2023, the PREB issued a Resolution and Order (“January 23 Order”) that 

conditionally approved PREPA’s RFP process for the procurement of emergency peaker 

generation systems at Jobos, Daguao, and Palo Seco (“the Projects”), subject to various conditions. 

On May 25, 2023, before its Service Commencement Date, Genera submitted a document 

titled Memorandum of Compliance with May 8 Order, in which Genera proposed to the PREB a 

different approach and plan for the procurement of the Black Start and Emergency Peaking 

Resources and explained that its proposed approach would be more efficient. In subsequent filings 

before the PREB, Genera explained why its approach would cost less, and be ready earlier, than 

the other alternative.  

On August 16, 2023, Genera filed a Motion to Submit Bi-Monthly Report on the Status of 

Emergency Generation and Black-Start Generation Procurement for the Period from August 1 to 

August 15, 2023, in Compliance with Resolution and Order Dated January 23, 2023 (“August 16 

Motion”). Genera included as Exhibit A the bi-monthly report describing the status of the black 

start and emergency generation procurement process, and recommendations for changes to the 

RFP processes. 

 On August 23, 2023, the PREB issued a Resolution and Order (“August 23 Order”) in 

which it determined that the changes proposed by Genera in Exhibit A of the August 16 Motion 

were consistent with the IRP Order. Accordingly, the PREB allowed the RFP process to continue 

in the manner described by Genera in Exhibit A of the August 16 Motion. 
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 On November 8, 2023, the PREB issued another Resolution and Order (“November 8 

Order”) approving the RFP package submitted by Genera for the procurement of black start and 

emergency generation services. 

 On February 29, 2024, Genera filed a document titled Motion to Submit Bi-weekly Report 

on the Status of Emergency Generation and Black-Start Generation Procurement in Compliance 

with Resolution and Order Dated January 23, 2023 (“February 29 Motion”) in which Genera 

stated that initial award was scheduled for March 2024. 

 On July 1, 2024, Genera filed a Motion to Submit Bi-weekly Report on the Status of 

Emergency Generation and Black-Start Generation Procurement in Compliance with Resolution 

and Order Dated January 23, 2023 (“July 1 Motion”), in which Genera included as Exhibit A the 

bi-weekly report describing the status of the Emergency Generation and Black-Start Generation 

Procurement. Genera also informed that starting on July 1, 2024, pursuant to Footnote 16 of the 

January 23 Order, reports would be submitted on a quarterly basis, consistent with the fiscal year’s 

quarters (e.g., July 1 to September 30 for Q1, October 1 to December 31 for Q2, and so forth), and 

that their next report was due by October 9, 2024. 

 On July 30, 2024, the PREB issued a Resolution and Order (“July 30 Resolution”) in which 

it stated that Exhibit A that was filed along with the July 1 Motion purportedly failed to adequately 

inform the progress in the procurement process. Through the July 30 Resolution, the PREB also 

denied Genera’s request to submit quarterly reports instead of bimonthly reports and ordered 

Genera to submit monthly reports beginning on August 15, 2024.2 The PREB also ordered Genera 

to include as part of the next and subsequent monthly progress report its best estimate of the 

 
2 Pursuant to footnote 15 of the January 23 Order, reports are mandated to be rendered biweekly until June 30, 2024.  

Subsequently, starting July 1, 2024, and according to footnote 16 of the January 23 Order, reports were required to be 

submitted on a quarterly basis, consistent with the fiscal year’s quarters (e.g. July 1 to September 30 for Q1, October 

1 to December 31 for Q2, and so forth).  
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expected schedule and timetable for completing the critical steps up to project completion. The 

Energy Bureau further ordered that the reports include the following information: 

1. A breakdown of each task, estimated cost, cost amount consumed, and timeline for 

completion of such task. 

2. The stages of each task, timeline, present status and estimated time for completion. 

3. A project timeline chart (e.g. Gantt Chart) with critical path for the COD of the project. 

4. Permit list, permits obtained, estimated timeline for each permit and status of such 

permit. 

5. Tasks required to prepare for each site where the project shall be installed. Details on 

any demolition and permits required to prepare for the installation of the project. 

6. Permit and cost for each site to accommodate the project. 

 

 The July 30 Resolution granted Genera ten (10) days to inform how the Genera 

procurement approach has saved costs and accelerated the COD compared to the PREPA RFP 

approach. The PREB warned Genera that noncompliance with such orders would result in the 

imposition of fines under Act 57-2014. 

 On August 9, 2024, Genera filed a document titled Motion to Submit Comparison Report 

in Compliance with Resolution and Order Dated July 30, 2024 (“August 9 Motion”), in which it 

detailed the distinctions between Genera’s RFP process and PREPA’s previous RFP process. The 

RFP Process Comparison Report contained in the August 9 Motion clearly articulated the projected 

efficiencies and benefits of Genera’s project relative to previous initiatives, emphasizing the 

potential for significant operational cost savings and technological enhancements. Based on 

comprehensive analyses and realistic projections, the RFP Process Comparison Report highlighted 

key differences in unit configurations and operational efficiencies that are expected to yield 

substantial cost savings throughout the Projects’ lifespan. 

 Moreover, on August 19, 2024, Genera filed a document titled Motion to Submit Monthly 

Report on the Status of Emergency Generation and Black-Start Generation Procurement in 

Compliance with Resolution and Order Dated July 30, 2024 (“August 19 Motion”). Specifically, 

the inaugural monthly report on the status of the Emergency Generation and Black-Start 
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Generation Procurement, submitted as Attachment A to the August 9 Motion, addressed in detail 

each one of the criteria laid out in the July 30 Resolution. As for the costs and timeline of the 

Projects, Genera informed in the August 19 Motion that the preliminary estimate for the peaker 

projects was $911,340,000.00 and projected that COD would be achieved between the first and 

fourth quarters of 2027. 

On August 28, 2024, the PREB ordered Genera to show cause as to why it should not 

impose the maximum administrative fine of twenty-five thousand dollars ($25,000) for 

misrepresentation in connection with the RFP process for the procurement of black start and 

emergency peaking generation systems (“August 28 Order”). The PREB further ordered Genera 

to submit a written response addressing the following: 

a) The basis for the representations made regarding cost savings and the COD timeline; 

b) A detailed explanation of the reasons for the discrepancies between the projected and 

actual costs and timelines; 

c) Any mitigating circumstances or evidence that Genera wishes to present in defense of 

its actions; and 

d) A clarification on whether the increased costs incurred under Genera’s administration 

(any amount exceeding PREPA’s original estimate) are expected to be recovered from the 

Federal Emergency Management Agency (“FEMA”) or any other sources. 

 

On September 5, 2024, Genera filed a document titled Motion in Compliance with Order 

to Show Cause. In it, Genera unequivocally stated that the discrepancies between projected 

outcomes and the current status of the RFP process originated from external factors that 

significantly exceeded its control, rather than from deliberate or willful misrepresentation. Genera 

further explained that initial cost overruns and projected delays, though substantial, resulted from 

evolving market dynamics. Genera supplemented its response through various motions filed 

thereafter. PREPA also appeared to state its position on this matter.  

The procedural background clearly shows that Genera complied with the orders and 

deadlines imposed by the PREB in the orders to show cause.  Genera also responded and 
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supplied the information required regarding the criteria specified on both the July 31 

Resolution and the August 28 Order, and carefully explained the reasons for the changes in 

timeline and costs of the Projects.  Nevertheless, on September 17, 2024, the PREB issued a 

Resolution and Order in which it ruled, in relevant part, as follows: 

After reviewing the arguments put forth by both parties in their respective motions, the 

Energy Bureau DETERMINES that project delays and cost increases resulted from 

misrepresentations by Genera, particularly in their commitment to improve the original cost 

estimates and timeline, proposed by PREPA. If Genera had reason to believe that the 

timeline and costs would increase, instead of decrease (as originally represented by 

Genera), it was their responsibility to promptly notify the Energy Bureau. Since Genera 

guaranteed it would maintain the timeline and costs and failed to notify promptly of the 

alleged project costs overruns and delays, it must now comply with what it represented in 

terms of time and costs, which led to the Energy Bureau's RFPs reconfiguration approval. 

To address the issue with the project timeline, the Energy Bureau evaluated the schedule 

proposed by the proponents under PREPA’s RFPs, with a COD by the spring of 2026. 

Genera contended its approach could reduce such completion time by 9-12 months, but 

now proposes completion time across 2027. Therefore, in the interest of maintaining the 

terms originally represented by Genera, which were the basis for our approval, the Energy 

Bureau ORDERS Genera to complete the project and achieve COD by the end of the 

Second Quarter (Q2) of 2026, consistent with PREPA's approach. If Genera fails to meet 

this deadline, it will be subject to a daily fine of up to twenty-thousand dollars ($25,000) 

for each day the project remains incomplete beyond the specified deadline, which shall 

serve as a deterrent for further delays, under Art. 6.36 of Act 57-2014. 

 

… 

 

The Energy Bureau further WARNS Genera that the payment of any fine imposed by the 

Energy Bureau must be satisfied using the money it receives as payment (i.e., Service Fee) 

under its contract; such payment shall not be considered, construed or treated as a cost 

attributable to customers or pass-through expenditures, as per Genera's Operation and 

Maintenance Agreement.3 

 

Genera submits that the Resolution and Order of September 17, 2024, is incorrect as a 

matter of law, and inconsistent with the procedures required in the administrative context as a 

matter of due process. Accordingly, Genera respectfully asks that the ruling be reconsidered, and 

 
3 Genera disagrees with the language in the Resolution and Order that purports to limit the pass-through nature of 

fines from the PREB. Genera reserves its right to challenge this assertion, and to defend any and all of its rights under 

the OMA, during this process or any related procedural event.  
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the finding of misrepresentation set aside until the issues in controversy are adjudicated in a 

hearing consistent with due process requirements.  

III. APPLICABLE LAW 

A. Due process requirements under the United States and Puerto Rico 

Constitutions. 

 

Article II, Sec. 7 of the Constitution of Puerto Rico, and the Fifth and Fourteenth 

Amendments to the United States Constitution, L.P.R.A., vol. 1, guarantee that no person shall be 

deprived of his or her liberty or property without due process of law. Due process of law assumes 

two different dimensions: substantive and procedural. Under substantive due process, courts 

examine the validity of a law or regulation in order to protect fundamental individual rights. On 

the other hand, procedural due process imposes on the State the obligation to guarantee that any 

interference with individual liberty and property interests will take place through a fair and 

equitable procedure. Rivera Rodriguez & Co. v. Lee Stowell, etc., 133 D.P.R. 881, 887-888 

(1993). The Puerto Rico Supreme Court has consistently held, based on the federal precedent of 

Mathews v. Eldridge, 424 U.S. 319, 335 (1976), that administrative proceedings that affect 

proprietary and liberty interests of individuals shall comply with the minimum requirements of the 

due process of law, namely: (1) adequate notice; (2) process before an impartial adjudicator; (3) 

opportunity to be heard; (4) the right to cross-examine witnesses and examine the evidence 

presented against him/her; (5) assistance of counsel; and (6) decision based on the record.  Álvarez 

v. Arias, 156 D.P.R. 352, 364-365 (2002); Rivera Rodríguez & Co. v. Lee Stowell, 133 D.P.R. at 

888-889.  

Moreover, the Puerto Rico Supreme Court has also held that when an agency establishes 

procedures and protections through its regulations, those measures become part of the liberty and 

property interests of the individual and part of the process due by the entity. An administrative 
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agency cannot arbitrarily depart from the very processes that it has established through its 

regulatory powers. Fuentes Bonilla v. ELA, 200 D.P.R. 364, 397 (2018) (“an agency cannot depart 

from the processes established by statute or regulation”). (Translation ours). 

B. Act No. 57-2014 

The Puerto Rico Energy Transformation and Relief Act (“Act 57-2014”), was approved on 

May 27, 2014. Act 57-2014 vested on the PREB authority for, among other things, overseeing and 

ensuring the execution and implementation of the public policy on the electric power service in 

Puerto Rico; overseeing the quality, efficiency, and reliability of the electric power services 

provided by any electric power company certified in Puerto Rico to ensure a robust network that 

addresses the needs of the Island; holding public hearings, require and gather any pertinent or 

necessary information to properly carry out its powers and duties; and adopting the rules, orders, 

and regulations needed to carry out its duties, issue orders, and impose fines to comply with the 

powers granted by law, as well as for the implementation of this Act. These regulations shall be 

adopted in accordance with Act No. 38-2017, as amended, known as the ‘Government of Puerto 

Rico Uniform Administrative Procedure Act’. Section 6.3(a),(d),(l) & (oo) of Act 57-2014, 22 

L.P.R.A § 1054b(a),(d),(l) & (oo).  

 Section 6.11 of Act 57-2014, 22 L.P.R.A. § 1054j, provides for the delegation of powers to 

hearing officers and administrative judges to adjudicate matters before the PREB.  Specifically, 

Section 6.11 states, in relevant part, as follows: 

(a) PREB may issue orders to assign, refer, or delegate the resolution of any adjudicative 

or non-adjudicative matter to one or more of the commissioners. In said orders, PREB shall 

specify the name of the commissioner and the specific powers of PREB that are being 

delegated to him. PREB may delegate to its commissioners the following powers: 

(1) administer oaths and take depositions; 

(2) issue summons; 

(3) receive and evaluate evidence; 

(4) preside over hearings; and 

(5) hold conferences to simplify procedures. 
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Any order issued by one or more commissioners pursuant to this Section shall be notified 

to PREB before it is made public, and PREB may modify, amend, or render the order 

ineffective by a majority vote of its commissioners. 

(b) Hearing Officers. — 

PREB shall have the authority to refer or delegate any adjudicative matter to hearing 

officers. PREB shall assign and distribute among its hearing officers the tasks and matters 

to be delegated by PREB, after which the hearing officers shall be responsible for issuing 

recommendations regarding the adjudication of the case or a procedural incident subject to 

PREB’s assignment, referral, or delegation. In issuing a decision, PREB shall have full 

discretion to accept or reject the recommendations of hearing officers. Any hearing officer 

appointed to preside over a hearing or investigation shall have the powers expressly 

delegated to him by PREB in the designation order. Hearing officers shall be designated 

and shall carry out their duties as provided in Act No. 38- 2017, as amended, known as the 

“Government of Puerto Rico Uniform Administrative Procedure Act.” 

(c) Administrative Judges. — 

As provided in this subsection, PREB shall be empowered to delegate to administrative 

judges, with full decision-making powers, the adjudication of any matter, case, and dispute 

on behalf of PREB, as these may be delegated in accordance with the provisions of this 

subsection… In exercising its discretion, the Energy Bureau. may delegate to 

administrative judges cases and disputes related to the review of customers’ electricity bills; 

cases and disputes alleging noncompliance by an electric power service company with the 

regulations of the Energy Bureau in connection with the quality of the services provided to 

its customers; cases and disputes alleging noncompliance by the Authority, its successor, 

subsidiaries, the transmission and distribution network Contractor or an electric power 

service company or customer with its obligations in connection with the interconnection of 

distributed generation systems or any other matter that PREB may provide. The Energy 

Bureau may delegate to its administrative judges any case or dispute in which the total 

value or cost of the remedies sought is twenty-five thousand dollars ($25,000.00) or less. 

Administrative judges shall be appointed and shall carry out their duties as provided in Act 

No. 38-2017, known as the “Government of Puerto Rico Uniform Administrative 

Procedure Act.” 

 

 In turn, Section 6.19 of Act 57-2014, 22 L.P.R.A. § 1054r, states that “[t]he Commission 

shall prescribe through regulations an administrative hearing circuit system that allows for the 

scheduling and holding of administrative hearings on pending cases before the Commission in the 

different regions of the Commonwealth of Puerto Rico.”4 

 
4 Section 1.3(j) of Act 57-2014, 22 L.P.R.A § 1051a(j), defines “Commission” as:  

 

(j) “Commission” or “Energy Commission” — Shall mean the Puerto Rico Energy Bureau or PREB as 

established by virtue of the Reorganization Plan of the Puerto Rico Public Service Regulatory Board, which 

is a specialized independent entity created by virtue of this Act, in charge of regulating, overseeing, and 

enforcing the public policy on energy of the Government of Puerto Rico. Any reference in this Act to the 

‘Commission or Energy Commission’ shall be construed as a reference to the Puerto Rico Energy Bureau. 
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 Moreover, Section 6.20 of Act 57-2014, 22 L.P.R.A. § 1054t, provides, in pertinent part, as 

follows: 

Any process for which this Act does not specifically provide, shall be governed by Act No. 

38-2017, as amended, known as the ‘Government of Puerto Rico Uniform Administrative 

Procedure Act.’ Therefore, Act No. 38-2017, supra, shall govern the procedures pertaining 

to the adoption of regulations, adjudications, judicial review, the granting of franchises, 

certifications, grievances from subscribers and between electric power companies, and 

inspections…As provided in the aforementioned Act, the decisions and orders of PREB 

shall be subject to review by the Court of Appeals of Puerto Rico. 

 

C. Regulation 8543-PREB’s Adjudicative Processes 

 

Regulation 8543 was approved on December 18, 2014 pursuant to Sections 6.3, 6.4, 6.34 

and 6.25 of Act 57-2015, with the purpose of establishing the rules that will govern the adjudicative 

procedures before the PREB, in conjunction with and supplementing the provisions of the LPAU 

and its case law.  See Sections 1.02 & 1.03 of Regulation 8543.5 Section 1.03 of Regulation 8543 

further provides that it applies, in conjunction with and supplementing the provisions of the LPAU 

and its case law, to notices of noncompliance and of investigations.  

Articles 3.01 through 3.05 of Regulation 8543 sets forth the steps for the commencement 

of an adjudicative process. Sections 9.01 through 9.06 establish the structure and procedures that 

govern administrative hearings.  And Sections 12.01 through 14.08 govern the procedures for 

notice of noncompliance.6 Specifically, Section 14.04 of Regulation 8543 provides for the 

presentation of oral testimony when (i) it appears necessary to show the veracity of the arguments 

presented by the party subject to the notice of noncompliance; (ii) the testimony is necessary to 

prove a defense or to show that the party subject to the notice did not fail to comply with the order 

or regulation noticed; and (iii) the testimony is deemed not to be redundant.  

 
5 All translations to provisions of Regulation 8543 are provided by us.  
6 It is important to underscore that here the procedure did not commence through the filing of a complaint or a notice 

of noncompliance. The present interlocutory issue stems from an order to show cause in miscellaneous matter NEPR-

MI-2022-0005. 
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None of the procedures established in Act 57-2014 and Regulation 8543 were used 

during the process leading to the Resolution and Order of September 17, 2024.  

IV. ANALYSIS AND DISCUSSION 

A. Resolution of issues of fact and determination of credibility required a 

hearing that met the minimum requirements of due process. 

 

The August 28 Order instructed Genera to show cause as to why the PREB should not 

impose an administrative fine of twenty-five thousand dollars ($25,000) for misrepresentation in 

connection with the RFP process involving the Projects. The PREB specifically ordered Genera to 

submit a written response addressing the following criteria: 

a) The basis for the representations made regarding cost savings and the COD timeline; 

b) A detailed explanation of the reasons for the discrepancies between the projected and 

actual costs and timelines; 

c) Any mitigating circumstances or evidence that Genera wishes to present in defense of 

its actions; and 

d) A clarification on whether the increased costs incurred under Genera's administration 

(any amount exceeding PREPA’s original estimate) are expected to be recovered from the 

Federal Emergency Management Agency (“FEMA”) or any other sources. 

 

On September 5, 2024, Genera filed a Motion in Compliance with Order to Show Cause, 

in which it showed that the discrepancies between projected outcomes and the current status of the 

RFP process originated from external factors that significantly exceeded its control, rather than 

from deliberate, intentional, or willful misrepresentation. Genera further explained that initial cost 

overruns and projected delays, though substantial, resulted from evolving market dynamics. 

Genera supplemented its response through various motions filed thereafter. Nevertheless, on 

September 17, 2024, the PREB issued a Resolution and Order in which it ruled that Genera had 

engaged in misrepresentation, required Genera to finalize the Projects by a deadline and costs 

different than those announced by Genera in its August 19 Motion, and warn that Genera would 

be exposed to a daily fine of $25,000.00 if it failed to meet any of the goals established. In so 

ruling, the PREB did not cite to any evidence that challenged or undermined Genera’s 
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assertions (because there were none), and issued its determination presumably based on a 

determination of credibility grounded only on the papers filed. The Resolution and Order of 

September 15 is flawed as a matter of law and should be reconsidered and set aside for the 

following reasons. 

First, the procedural background clearly shows that Genera complied with the orders 

and deadlines imposed by the PREB in the orders to show cause.  Genera also responded and 

supplied the information required consistent with the criteria specified on both the July 31 

Resolution and the August 28 Order, and carefully explained the reasons for the changes in 

timeline and costs of the Projects.  Thus, the PREB adjudicated facts that were specifically 

controverted by Genera without allowing Genera the opportunity to present evidence and have the 

issues in controversy adjudicated before an examining officer or administrative judge. Genera 

categorically denied having misrepresented the facts relating to its proposal for the Projects, and 

specifically argued that the changes that impacted the costs and timeline was driven by events 

outside of its control. It is evident that the PREB made determinations as to credibility based solely 

on the papers filed. Moreover, the PREB did not even define, or meaningfully explained, what 

the term “misrepresentation” means from a legal standpoint, and what are the constitutive 

elements of the concept. It did not explain whether the standard applied was one of intention or a 

less exacting one. This procedural background is clearly inconsistent with the minimum 

requirements of due process.  

Although the PREB has the authority to impose sanctions and fines when the parties to a 

proceeding fail to comply with orders and regulations, the situation here is different.  Here, Genera 

did not simply fail to comply with an objectively clear order (i.e. missed a deadline). It is 

uncontested that Genera met the deadlines and addressed all of the factors established by the PREB 

in the August 28 Order. Genera also directly refuted that it had conducted itself with the intention 
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to mislead. On this record, the PREB was required to provide a hearing prior to adjudicating a 

matter that featured several contested facts.   

The United States Supreme Court has recognized that an agency’s finding of 

misrepresentation can implicate either a property interest or a liberty interest and, in such cases, 

due process generally requires a hearing for adjudication.  A property interest is typically 

implicated when the finding of misrepresentation affects a person’s legal right to some benefit, 

such as employment, contract relationship, government benefits or licenses. See Bell v. Burson, 

402 U.S. 535 (1971); Goldberg v. Kelly, 397 U.S. 254 (1970).  Likewise, a liberty interest can be 

implicated when the agency’s finding of misrepresentation harms a person’s reputation in a way 

that significantly alters their status under law, potentially affecting future benefits or business 

opportunities. Board of Regents v. Roth, 408 U.S. 564 (1972) (a person’s liberty interest is 

implicated when the government makes a stigmatizing statement, such as an accusation or 

dishonesty or misrepresentation, that harms their reputation or affects future opportunities); 

Wisconsin v. Constantineau, 400 U.S. 433 (1971) (a person’s liberty interest was implicated when 

the government posted notices prohibiting the sale of certain products to an individual due to his 

alleged misrepresentation or misconduct); Joint Anti-Fascist Refugee Committee v. McGrath, 341 

U.S. 123 (1951) (a government action labeling certain organizations as subversive without a 

hearing violated due process because it harmed the reputation of individuals associated with those 

organizations).  

The proprietary and liberty interests of Genera were affected by the Resolution and Order 

of September 15, 2024 because a finding of misrepresentation has an impact on its commercial 

reputation and goodwill. These findings could also affect Genera’s rights under the OMA. The 

Resolution and Order also requires Genera to comply with a timeline and budget that could have 

an economic impact on the company. Additionally, failure to comply with the timeline and budget 
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would expose Genera to fines of up to twenty-thousand dollars ($25,000) for each day the project 

remains incomplete beyond the specified deadline.  

The courts have also held that an administrative agency cannot adjudicate credibility issues 

without holding a hearing. Credibility determinations often require the opportunity to observe 

witnesses, assess demeanor, and cross-examine testimony, all of which are typically part of a 

formal hearing. Goldberg v. Kelly, 397 U.S. 254, 268-270 (1970); Green v. McElroy, 360 U.S. 

474, 496 (1959). Moreover, courts have held that agencies cannot make credibility determinations 

solely based on written submissions or documentary evidence when the facts are contested, and 

witness testimony is central. Richardson v. Perales, 402 U.S. 389, 406-407 (1971) (while the Court 

upheld the use of written medical reports in Social Security disability hearings, it noted that in 

situations in which the credibility of witnesses is essential, live testimony and cross-examination 

may be required to ensure due process).  

Similarly, the Puerto Rico Supreme Court has ruled, in an employment law context, that a 

hearing is required when the case presents a challenge to a dismissal of an employee who claims 

lack of good cause. López v. Tribunal Superior, 90 D.P.R. 304, 312-313 (1964).  In López, the 

Puerto Rico Supreme Court emphasized that the existence or absence of good cause must be 

decided by through a hearing, not by the sole understanding of the employer, even if the reasons 

for the dismissal are considered evident or justified for the employer.  

As discussed earlier, the Puerto Rico Supreme Court has consistently held that 

administrative proceedings that affect liberty or proprietary interests of individuals shall comply 

with the minimum requirements of the due process of law, namely: (1) adequate notice; (2) process 

before an impartial adjudicator; (3) opportunity to be heard; (4) the right to cross-examine 

witnesses and examine the evidence presented against him/her; (5) assistance of counsel; and (6) 
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decision based on the record.  Rivera Rodríguez & Co. v. Lee Stowell, 133 D.P.R. 881, 888-889 

(1993).  

None of these minimum requirements were observed here. Additionally, none of the 

procedures established in Act 57-2015 and Regulation 8543—as discussed in the previous 

section—were used during the process leading to the Resolution and Order of September 17, 

2024. Those proceedings contemplate the use of hearing officials and administrative judges and 

allow for an evidentiary hearing both in the context of a formal adjudicative proceeding or a notice 

of noncompliance. Because of these shortcomings, the Resolution and Order of September 17, 

2024 fails as a matter of due process and should be set aside. 

As a final note, Genera underscores the practical implications of the PREB maintaining the 

position manifested in the Resolution and Order of September 17, 2024. As stated earlier in this 

motion, if the PREB does not permit agreements that align with the delivery schedules submitted 

by proponents in a competitive process, it is possible that the peaker process will likely fail. 

B. The Resolution and Order of September 17, 2024 fails to notify Genera of its right 

to seek reconsideration and judicial review, and also fails to notify of any other 

remedy available in the applicable agency statutes and regulations. 

 

A review of the Resolution and Order of September 17, 2024 shows that it did not advise 

Genera of its right to request reconsideration and/or seek judicial review. As discussed above, the 

PREB’s ruling affects its rights and property. Yet, the PREB did not afford Genera the right to 

contest the adverse ruling or seek appellate review, thus disregarding key provisions of the LPAU.  

Section 3.16 of the LPAU, 3 L.P.R.A. § 9656, states that “[i]f an agency concludes or decides 

not to conduct or continue an adjudicative proceeding in response to a particular case, it shall 

terminate the proceeding and serve notice of its determination in writing by certified mail return 

receipt requested upon the parties stating the grounds therefor and of any review process available, 
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including the warnings provided in Section 3.14 of this Act.”7 In turn, Section 3.14 of LPAU,  3 

L.P.R.A. § 9654, provides, in relevant part, that “[t]he order or decision shall notify the right to 

request reconsideration by the agency or to file a petition for review as a matter of law before the 

Court of Appeals, as well as the parties to be served with notice of said petition for review, and 

the pertinent time limits therefor. The aforementioned time limits shall start to run once these 

requirements have been met.” 

The Puerto Rico Supreme Court has held that the notification requirements in Section 3.14 

of the LPAU are grounded on due process considerations.  Mun. de Caguas v. AT & T, 154 D.P.R. 

401, 414 (2001); IM Winner, Inc. v. Mun. de Guayanilla, 151 D.P.R. 30, 35–38 (2000). 

Specifically, the Supreme Court has held that an agency’s failure to meet any of these requirements 

renders the determination and any subsequent proceeding invalid, because such notification would 

violate due process.  Comisión Ciudadanos v. G.P. Real Property, 173 D.P.R. 998, 1014 (2008); 

Olivo Román v. Secretario de Hacienda, 164 D.P.R. 165, 178-179 (2005). And, as per the very 

terms of Section 3.14 of LPAU, the terms for reconsideration and for judicial review will not begin 

to run until a valid notification is made.  

The Resolution and Order of September 15, 2024, also fails to advise Genera of any other 

remedy available in Act 57-2014 or Regulation 8543, like the opportunity to request an 

administrative hearing prior to the final ruling, effectively depriving it of any alternative to contest 

a decision that affects its liberty and property interests. Consequently, the Resolution and Order is 

incorrect as a matter of law because it does not comply with the notification requirements of LPAU 

and the concomitant due process infirmities such a disregard implies.  

 
7 The citations to the LPAU contained in this motion are from the official English translation of the statue available in 

the LPRA collection (Laws of Puerto Rico Annotated).  
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WHEREFORE, for the reasons set forth in this motion, Genera respectfully requests the 

PREB to reconsider the Resolution and Order of September 17, 2024, and that the adverse findings 

of fact made therein be set aside. Genera further requests that the PREB orders that a hearing be 

conducted, under Sections 6.11 (b) & (c), 6.19 and 6.20 of Act 57-2014, to adjudicate the 

allegations regarding Genera’s representations in connection with the timeline and costs of the 

Projects, consistent with the applicable law and due process. 

RESPECTFULLY SUBMITTED.  

In San Juan, Puerto Rico, this 7th day of October, 2024. 

It is hereby certified that this motion was filed using the electronic filing system of this 

Energy Bureau, and that electronic copies of this Motion will be notified to the following attorneys 

who have filed a notice of appearance in this case: Lcdo. Alexis Rivera, arivera@gmlex.net; 

Lcda. Mirelis Valle Cancel, mvalle@gmlex.net; Lcda. María Teresa Bustelo-García, 

mbustelo@gmlex.net. 

 

ROMAN NEGRÓN LAW, PSC 

Attorneys for Genera PR, LLC 

P.O. Box 360758 

San Juan, PR  00936 

Tel. (787) 979-2007 

    

  

              s/Luis R. Román Negrón 

                Luis R. Román Negrón 

                   RUA 14,265 

                                                                                                      lrn@roman-negron.com 
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From: Sonia Seda
To: "arivera@gmlex.net"; "mvalle@gmlex.net"; Luis Roman; "legal@genera-pr.com"; regulatory@genera-pr.com
Subject: NEPR-MI-2022-0005 Resolution
Date: Friday, October 11, 2024 5:23:31 PM
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Notificamos Resolución emitida hoy en el asunto de referencia por el
Negociado de Energía de la Junta Reglamentadora de Servicio Público de
Puerto Rico.
 
Favor confirmar recibo de este correo.
 
Gracias por permitirme servirle.

JUNTA
REGLAMENTADORA

DE
SERVICIO PÚBLICO

DE PUERTO RICO

SONIA SEDA GAZTAMBIDE
OFICINA DE SECRETARÍA | SECRETARIA
NEGOCIADO DE ENERGÍA DE PUERTO
RICO

sseda@jrsp.pr.gov

787-756-0804 ext. 3210

energia.pr.gov

NOTA DE CONFIDENCIALIDAD: Esta transmisión electrónica contiene información perteneciente a la Junta Reglamentadora de
Servicio Público, que es confidencial, privilegiada y/o privada bajo las leyes aplicables. Este mensaje y los documentos adjuntos, si
alguno, son para el uso exclusivo del destinatario. Si el lector no es el destinatario, ni ha sido autorizado por éste a leerlos, se le
advierte que el contenido puede ser de naturaleza privilegiada o confidencial y exenta de divulgación por disposición de ley o
reglamento. Si usted recibió esta transmisión por error, se le advierte que no debe divulgar su contenido. Por favor notifique al
remitente por teléfono y remueva la misma de su computadora inmediatamente.
CONFIDENTIALITY NOTE: This electronic transmission contains information belonging to the Public Service Regulatory Board, which
is confidential, privileged and / or private under the applicable laws. This message and any attached documents, if any, are for the
exclusive use of the recipient. If the reader is not the addressee, nor has he been authorized by him to read them, he is warned that
the content may be of a privileged or confidential nature and exempt from disclosure by provision of law or regulation. If you received
this transmission in error, you are advised not to disclose its content. Please notify the sender by phone and remove it from your
computer immediately.

 
 

TA181-A

mailto:sseda@jrsp.pr.gov
mailto:arivera@gmlex.net
mailto:mvalle@gmlex.net
mailto:lrn@roman-negron.com
mailto:legal@genera-pr.com
mailto:regulatory@genera-pr.com
mailto:sseda@jrsp.pr.gov
https://energia.pr.gov/


GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD

PUERTO RICO ENERGY BUREAU

IN RE: 10 YEAR PLAN FEDERALLY
FUNDED COMPETITIVE PROCESS

CASE NO. NEPR-MI-2022-0005

SUBJECT: Resolution pertaining to Motion
for Reconsideration of Resolution and Order
of September 17, 2024, and Request for
Administrative Hearing, filed by Genera PR,
LLC.

RESOLUTION

On September 17, 2024, the Energy Bureau of the Puerto Rico Public Service Regulatory
Board ("Energy Bureau") issued a Resolution and Order ("September 17 Resolution"),
whereby it determined that project delays and cost increases associated to the procurement

of Black-Start and Emergency Peaking Resources resulted from misrepresentations by
Genera PR, LLC ("Genera"), particularly in their commitment to improve the original cost
estimates and timeline originally proposed by the Puerto Rico Electric Power Authority
("PREPA"), which led to the Energy Bureau's RFPs1 reconfiguration approval.

In the interest of maintaining the terms originally represented by Genera, through the
September 17 Resolution, the Energy Bureau ordered Genera to complete the project and
achieve COD2 by the end of the Second Quarter (Q2) of 2026, consistent with PREPA's
approach. With regards to project costs, the Energy Bureau acknowledged that, as stated by
Genera, project costs will be covered by funds from the Federal Emergency Management
Agency ("FEMA") and that cost overruns are eligible for reimbursement. Accordingly, the
Energy Bureau determined that consumers will not be held accountable for any cost
overruns directly related to the mismanagement of the RFPs; such costs not covered by
FEMA are to be borne by Genera.

Although no fines were imposed through the September 17 Resolution, the Energy Bureau
warned Genera that if it failed to meet the specified deadline, it would be subject to a daily
fine of up to twenty-five thousand dollars ($25,000) for each day the project remains
incomplete beyond the deadline, which shall serve as a deterrent for further delays, in
accordance with Art. 6.36 of Act 57-2014. The Energy Bureau further warned Genera that
additional misrepresentations would result in the imposition of fines and that the payment
of any fine imposed by the Energy Bureau must be satisfied using the money it receives as
payment (i.e., Service Fee) under its contract; such payment shall not be considered,
construed or treated as a cost attributable to customers or pass -through expenditures, as
per Genera's Operation and Maintenance Agreement.

On October 7, 2024, Genera filed a document titled Motion for Reconsideration ofResolution
and Order of September 17, 2024, and Request for Administrative Hearing ("October 7
Motion"). In its October 7 Motion, Genera argued that the Energy Bureau's September 17
Resolution contains findings of facts based solely on allegations by the parties, without

/) granting Genera the opportunity to present evidence and have the issues in controversy

,,/ / adjudicated before an Examining Officer or Administrative Judge.4 Genera also contended
/ that the September 17 Resolution failed to notify Genera of its right to seek reconsideration
f and judicial review.5 Genera further requested that the Energy Bureau conduct a hearing to

1 Request for Proposal ("RFP".

2 Commercial Operation Date ('COD")

Puerto Rico Energy Transformation and RELIEFAct, as amended ("Act 57-2014").

Q

' October 7 Motion, p. 3.

HId.

Li ,
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evaluate and adjudicate the allegations regarding Genera's representations in connection
with the timeline and costs of the project.6

Upon review of the October 7 Motion, the Energy Bureau REAFFIRMS its September 17
Resolution and DENIES Genera's request that a hearing be held.

As such, the Energy Bureau REITERATES that Genera must complete the project and achieve
COD by the end of the Second Quarter (Q2) of 2026. If Genera fails to meet this deadline,
it will be subject to a daily fine of up to twenty-thousand dollars ($25,000) for each day
the project remains incomplete beyond the specified deadline.

The Energy Bureau also REITERATES that consumers will not be held responsible for cost
overruns, and should FEMA fail to assume the additional costs incurred, due to the
reconfiguration of the RFP, the Energy Bureau may impose on Genera the full
responsibility of covering any excess costs.

Be it notifed and pu

CERTIFICA

ciate Commissioner

Lillian
Associate Commissioner

i LL
Antonio Torres Miranda
Associate Commissioner

I hereby certify that the majority of the members of the Puerto Rico Energy Bureau has so
agreed on October 2024. Associate Commissioner Sylvia B. Ugarte Araujo did not
intervene. I also certify that on October IL 2024, a copy of this Resolution and Order was
notified by electronic mail to arivera@gmlex.net; mvalle@gmlex.net; lrn@roman-
negron.com; legal@genera-pr.com; regulatory@genera-pr.com, and I have proceeded
with the filing of the Resolution and Order issued by the Puerto Rico Energy Bureau.

For the record, I sign this in San Juan, Puerto Rico, on October JI 2024.

Son'àed"Gaztambide
'clerk

( kIEDa \V
I'L_ fil

fi

\r4D'/
I O'

6 Id., pp. 3 - 4.

Eison Avilés Deliz
Chairman
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