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Recei ved:

PUERTO RICO PUBLIC SERVICE REGULATORY BOARD Nov 12, 2024

PUERTO RICO ENERGY BUREAU

IN RE: 10-YEAR PLAN FEDERALLY
FUNDED COMPETITIVE PROCESS

10: 26 PM

Case No.: NEPR-MI-2022-0005

Motion for Reconsideration of Resolution and
Order of September 17, 2024, and Request for
Administrative Hearing

INFORMATIVE MOTION REGARDING FILING OF PETITION FOR JUDICIAL

TO THE ENERGY BUREAU:

REVIEW

COMES NOW, GENERA PR, LLC (“Genera”), through its undersigned counsel and,

very respectfully, states and prays as follows:

1. Earlier today, November 12, 2024, Genera filed a Petition for Judicial Review in

the present case, KLRA202400630. This Petition seeks review of the Resolution and Order issued

and notified on September 17, 2024, by the Puerto Rico Energy Bureau (“PREB”), in which it held

that Genera had purportedly engaged in misrepresentations in connection with the proceedings in

the present case.

2. Genera hereby submits a sealed copy of the Petition for Judicial Review. (Exhibit

1).

WHEREFORE, Genera respectfully requests that the PREB take notice of the foregoing.

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 12th day of November 2024.



It is hereby certified that this motion was filed using the electronic filing system of this
Energy Bureau, and that electronic copies of this Motion will be notified to the following attorneys
who have filed a notice of appearance in this case: Lcdo. Alexis Rivera, arivera@gmlex.net;
Lcda. Mirelis Valle Cancel, mvalle@gmlex.net; Lcda. Maria Teresa Bustelo-Garcia,
mbustelo@gmlex.net.

ROMAN NEGRON LAW, PSC
Attorneys for Genera PR, LLC
P.O. Box 360758
San Juan, PR 00936
Tel. (787) 979-2007

s/Luis R. Roman Negron

Luis R. Roman Negron
RUA 14,265

Irn@roman-negron.com
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SOLICITUD DE REVISION JUDICIAL
AL HONORABLE TRIBUNAL:

Comparece Genera PR LLC (en adelante, “Genera” o “la recurrente™) por conducto de la
representacion legal que suscribe. v muy respetuosamente EXPONE, ARGUMENTA y
SOLICITA:

L. INTRODUCCION

El presente recurso plantea la comisién de varios errores por ¢l foro administrativo que
constituyen claras violaciones a las disposiciones de la Ley de Procedimiento Administrativo
Uniforme del Gobiemo de Puerto Rico (“LPAUG™). Ley Mim, 38-2017, 3 LPRA § 9601 &/ seq.,
¥ principios basicos de debido proceso de ley. Concretamente. el 17 de scptiembre de 2024, el
Negociado de Energia de Puerto Rico (“NEPR” o “Negociado™) notificé una Resolucidn ¥ Ovden
mediante la cual resolvid, entre otras cosas, que Genera PR LLC (“Genera”) supuestamente
incurric en unas alegadas falsas representaciones (misrepresentarions) ante dicho foro, durante ¢l
proceso de solicitud de propuestas (RFP) que la Autoridad de Energia Eléetrica (“AEE™) aprobo
condicionalmente para la adquisicion de un sistema de gencracion de cmergencia (peakers) para
las plantas de Jobos, Daguao y Palo Seco (*los Proyectos™). Apéndice de la Peticion de Revision
Judicial (“Ap.”), en la pigs. 154A- 61, En especifico, la alegada falsa representacion surge de la
comunicacion enviada por Genera solicitando al NEPR que le ordene a la AEE a transferir toda
la documentacion del proceso a Genera, para este dltimo completarlo. La Resolucidn ¥ Chvden de
I7 de sepliembre de 2024 carecia de advenencias para solicilar reconsideracion o revision

Judicial.



En especifico, el NEPR resolvio que los sumentos en costos v fecha de terminacion de los
Proyectos—Ilos cuales Genera originalmente estimé mis econdmicos ¥ cortos que los propuestos
originalmente por la AEE—respondicron a alegadas representaciones incorrectas de Genera, Por
consiguiente, el NEPR resolvité que, en el interés de mantener los términos originalmente
representados, Genera tendria que completar el Provecto y aleanzar una fecha de operacion
comercial ("COD”) para finales del segundo trimestre {Q2) del afio 2026, segln lo propuso la
AEE en su proceso original, Més ain, el NEPR le advintié a Genera que el incumplimiento con
csie termino acarrearia la imposicion de multas v sanciones administrativas de hasta $25 mil por
dia, por cada dia que los Proyectos permanczcan sin finalizar, 2 modo de penalidad contra
dilaciones adicionales, de conformidad con el Articulo 6.36 de la Ley 57-2014,

A pesar de que Genera solicitd oportunamente In reconsideracion del dictamen recurrido,
el NEPR denegd el remedio solicitado sin conceder vista y sin skquiera discutir los errores de
dereche sefialados. Dichos errores, los cuales se reiteran v desarrollan en este recurso apelativo
s0M, en sintesis, los siguientes.

Primero, la Resolucion y Orden recurrida concluye que CGenera incurrid en falsas
representaciones. a base de determinaciones de hecho que se basan Gnicamente en las alegaciones
de las partes en documentos y mociones. Es decir, el NEPR juzgé hechos controvertidos, muchos
de los cuales surgen de estimados v prondsticos que luego se vieron afeclados por evenlos
extgenos fuera del control de Genera, sin permitir que esta tuviera la oportunidad de presentar
pruebas, y sin permitir que las cuestiones en controversia se adjudicaran ante un oficial
examinador o un jucz administrativo. Es decir, el NEPR resolvio que habia motivos suficientes
para creer que Genera incumid en una tergiversacion de hechos materiales sobre los ahorros de
costos proyectados y el calendario para alcanzar el COD, por lo que determing que Genera le hizo
una falsa representacion al Negociado al presentar su propuesta de trabajo v de costos durante el
RFP. Sin embargo, ¢l NEPR ni siquiern definid o explico lo que significa el término
misrepreseniation desde un punto de vista juridico, ni especificd cudles son los elementos
fundamentales del conceplo o qué prucbas Genera tenin que presentar para satisfacer esos

elementos,

' La Resolucide y Crden de 17 de septiembre de 2024 fue emitida en ¢l idioma inglés. Los escrilos presentados por
lns partes en este caso Lambién fueron redactados en el idioma inglés. Por tanto, en dnimo de claridad y precision, en
ocasiones citaremos el texio de las mociones, v de las decisiones del NEPR, en el idioma en que fueron presentadas;
eslo es, en ol idioma inglés,

-



Asi pues, la Resolucion v Ovden de 17 de septiembre de 2024 afecta Intereses propictarios
¥ de libertad de Cenern en la medida en que un hallazgo vy determinacion de falsas
representaciones y tergiversacion afectn su reputacion comercial ¥ valor como empresa. La
decision del NEPR también afecta sus derechos bajo el Puerte Rico Thermal Generation
Facifities Operation and Maimtenamee Agreemen {"OMA™), del 24 de enero de 2023, pactado
entre la AEE, Genera v la Autoridad de Alianzas Pablico-Privadas de Puerto Rico (*Autoridad
P3"), incluyendo, entre otras, las Secciones 7.2, 7.7, 19,2, 19.3, 19.5, La Resolucidn y Orden de
17 de septiembre de 2024 también obliga a Genera a cumplir con un calendario de trabajo que no
solo implica un aumento de costos que impactard a la empresa, sino que tampoco se ajusta a las
condiciones y limitaciones expucstas por los proveedores ¥ subcontratistas de Genera, Si este
Honorable Tribunal no revoca la Resofucidn ¥ Oreen de 17 de septiembre de 2024 (es decir, si el
NEPR no permite acuerdos que se ajusten v alineen con los calendarios de entrega presentados
por los proponentes y subcontratistas en un proceso competitivo), entonces el proceso miuy
probablemente se detendri. Ademds, el incumplimiento con el calendario y presupuesto impuesto
por el NEPR en la Resolucidn v Orden recurrida, expondria a Genera a multas de hasta veinticineo
mil délares ($25,000) por cada dia que el proyecto permanezea incompleto mis allé del plazo
especificado. En este sentido, Genera sostiene que la Resolucidn v Orden del 17 de scptiembre de
2024 viola su derecho constitucional al debido proceso, y es inconsistente con a Ley 57-2014 ¥
la LPAL.

En segundo lugar, la Resolucidn v Orden no informa a Genera de su derecho a solicitar
reconsideracion y/o solicitar revisién judicial. Especificamente, la Seccidn 3,14 de la LPAU. 3
LPRA § 9654, requiere que las resoluciones finales v las drdenes de Ja agencia informen a las
partes sobre ¢l derecho a solicitar reconsideracién y revision judicial, y los términos pam asi
hacerlo. La Resalucidn v Orden de 17 de septiembre de 2024, no contiene las notificaciones
requeridas por la LPAU, y tampoco informa a Genera de cualquier otro recurso disponible en los
estatutos y reglamentos aplicables del NEPR, limitando asi su capacidad de impugnar una
decisidn que alecta sus intereses de propiedad y libertad.

Por las mzones expuestas, v los argumentos que se discuten en el presente recurso, Genern
solicita respetuosamente que, tras los tramites de rigor, estc Honorable Tribunal revoque la
Resolucion y Orden de 17 de septiembre de 2024, y que se dejen sin efecto las conclusiones de

hecho adversas alli contendidas. Genera solicita, ademis que el NEPR ordene que se celebre una



vista evidenciaria, bajo las Secciones 6.11 (b) y (c). 6.19 y 6.20° de Ia Ley 57-2014, para evaluar
¥ adjudicar las alegaciones con respecto a las representaciones de Genera en relacién con el
calendario ¥ los costos de los Provectos, de conformidad con la ley aplicable v el debido proceso
de ley.
IL. BASE JURISDICCIONAL
Este Honorable Tribunal de Apelaciones posce jurisdiccion para entender en este recurso
en virud de los Articulos 4.002 y 4.006(c) de la Ley de la Judicaturn de Puerio Rico, segin
enmendada por la Ley Nam. 201-2003. 4 LPRA §4 24u y 24y; de la Seccion 4.2 de la LPALU,
Ley Nim. 38-2017, 3 LPRA § 9672; y de las Reglas 56 a 59 del Reglamento del Tribunal de
Apelaciones, 4 LFRA Ap. XX1I-B. También invocamos el Articuls 6.20 de la Ley 57-2014,
22 LPRA § 10541, ¢l cual dispone que “las decisiones y érdenes del NEPR estardn sujetas a la
revision del Tribunal de Apelaciones de Puerto Rico”, Este Tribunal puede revisar esta
determinacion administrativa en esta etapa procesal de conformidad con el citado Articulo 6.20
de la Ley 57-2014, 22 LPRA § 10541, asi como en virtud de la doctring de orden colateral,
pues resuelve de forma concluyente una cuestion de derecho separada ¥ distinta de los méritos
del caso, que advendria esencialmente irrevisable si se esperara a la finalizacion del proceso
administrativo, Féase A. Matanzo Vicens & R. De Félix Divila, Derecho Procesal Ciwil, 82
Rev. Jur. 310, 314-317 (2013). La doctrina de orden colateral se ha aplicado igualmente en el
contexto del derecho administrativo para permitir la revision de érdenes colaterales que
cumplen con los criterios establecidos. Chefiazeli v Attarney General af the U8, 666 F.3d
I8, 136 (3d Cir. 2012); Hale v. Novtan, 476 F.3d 694, 698 (9th Cir.2007): Rhode Island v
EPA. 378 F.3d 19, 24-25 (1st Cir.2004),
. RESOLUCION ADMINISTRATIVA DE LA CUAL SE RECURRE
Se recurre de la Resolucidn y Orden notificada por el NEPR el 17 de septiembre de 2024,
mediante la cual dicho foro administmtivo determiné, sin visla previa v sin evaluar prueba, que
Cienera incurrid en falsas representaciones v lergiversacion (mixrepresentations) cuando indico al
NEPR que era favorable cancelar el proceso de RFP de las peakers para la peneracién de energia
las plantas de Jobos, Daguao y Pale Seco, ¥ que fuera Genera quien manejara el proceso buscando
que fuera mis costo eficiente y ripido que el ofrecido por AEE. Ap. 154A- 61, El NEPR resolvia

ademas que, en ¢l interés de mantener los términos originalmente representados, Genera tendria

222 LPRA §§ 1054), 1054r v 1054s.



que completar el Proyecto y aleanzar una fecha de operacion comercial (“COD™) para finales del
segundo trimestre (Q2) del afo 2026, segin lo propuso la AEE, Mis atin, el NEPR le advirtié a
Genera que el incumplimiento con este Wrmino acarrearia la imposicion de multas v sanciones
administrativas de hasta $25 mil por dia, por cada dia que los Proyectos permanezean sin finalizar,

E1' 7 de octubre de 2024, Genera presentd una mocion de reconsiderncion ante el NEPR, de
conformidad con la Seccién 3.15 de LPAU, 3 LEPRA § 9655. Ap. 162, No obstante, ¢l NEPR
denegd dicha solicitud, sin citar a vista v sin discutir los efrores planteados en la mocidn de
reconsideracicn, mediante una Resolucion notificada ¢l 11 de octubre de 2024, Ap. 181A-182,

IV. RECURSOS PENDIENTES
Segln nuestro mejor conocimiento, no existe ningin recurso pendiente ante este Honorable
Tribunal que se relacione con este recurso,

V. RELACION DE HECHOS PERTINENTES Y TRASFONDO PROCESAL

E123 de enero de 2023, el NEPR emitit una Resolucidn y Orden (“Orden del 23 de enero”)
mediante la cual aprobd condicionalmente el proceso de RFP de la AEE para la adquisicion de
sisternas de generacidn de “peakers™ de emergencia en las planias de Jobos, Daguao v Palo Seco
(“los Proyectos™), sujeto a diversas condiciones. Ap. 1-5.

El 25 de mayo de 2023, antes del Service Commencement Date. Genera presentd un
Mewaorandum of Compliance with May & Ovder,” en el que propuso al NEPR un enfoque y plan
diferente para la adquisicion de los Black Start y Emergency Peaking Units, v explicd que el
enfoque propuesto seria mis eficiente que ¢l originalmente propuesto por la AEE. Ap. 23. En
presentaciones posteriores ante ¢l NEPR, Genera explicd por qué su enfoque costaria menos ¥
estaria listo antes gue la propuesta de la AEE,

El 16 de agosto de 2023, Genera presentd un escrito titulado Movion fo Submi Bi-Manthiy
Repart on the Status of Emergency Generation and Black-Start Generation Procurement Jfor the
Peviod from Angust 1 to August 15, 2023, in Compliance with Resolution and Order Dated
Janwery 23, 2023 (“Mocidn del 16 de Agosto™). Genera incluyd como Anejo A el informe
bimensual que deseribe el estado del proceso de adquisicion de generacién de emergencia v
recomendaciones para cambios en los procesos de RFP. Ap. 31,

El 23 de agosto de 2023, ¢l NEPR emitié una Resolucion v Ovden (“Orden del 23 de

agosto”) en la que dispuso que los cambios propuestos por Genera en el Anejo A de la Mocidn del

' Lo Orden de 8 de mayo de 2023 esth disponible en Ap. 2-10.
5



16 de agosto eran consistentes con la Orden del Plan Integrado de Recursos (IRP, por sus siglas
en inglés). En consecuencia, ¢l NEPR permitit que el proceso de RFP continuara de la manees
propuesta por Genera en el Ancjo A de la Mocion del 16 de agosto. Ap, 47,

El 8 de noviembre de 2023, el NEPR cmitié otra Resolucion ¥ Orden (“Orden del 8 de
noviembre™) mediante la cual aprobé el modelo de RFP presentado por Genera para la contratacion
de los servicios de Mack starl y generacion de emergencia. Ap. 49,

El 29 de febrero de 2024, Genera presentd un documento titulado Motion o Submii Bj-
weekly Report on the Status of Emergency Generation and Black-Start Generation Procuremeny
in Compiiance with Resolution amd Order Dated Janwary 23, 2023 (“Mocion del 29 de febrero™
en el cual Genera confirmé que la adjudicacion inicial del RFP estaba programada para marzo de
2024. Ap. 54.

El 1 de julio de 2024, Genera presentd un escrito titulado Motion ro Submir Bi-weekly
Report on the Status of Emergency Generation and Black-Start Generation Procurement in
Compliance with Resolution and Order Dated Jonuwary 23, 2023 (“Mocién del | de julia™), en la
cual Genera incluyd como Anejo A el informe bi-semanal que describe el estado del Emergency
Generation and Black-Start Generation Procurement. Genera también informo que, a partir del 1
de julio de 2024, de conformidad con la nota al calee 16 de la Orden del 23 de enero, los informes
se presenlarian trimestralmente, segim los timestres del afo fiscal fe.g del 1 de julio al 30 de
septiembre para ¢l primer trimestre, del 1 de octubre al 31 de diciembre para ¢l segundo trimestre,
y asi sucesivamente), ¥ que su proximo informe debia presentarse el 9 de octubre de 2024, Ap. 65.

El 30 de julio de 2024, ¢l NEPR cmitit una Resolucidn y Orden (“Resolucion del 30 de
Julio™) en la que resolvid que el Ancjo A de la Mocion del 1 de julio no informé adecuadamente
el progreso del RFP. Mediante la Resolucion del 30 de julio, ¢l NEPR también rechazé la solicitud
de Genera de presentar informes trimestrales en lugar de informes bimensuales, y ordend a Genera
a presentar informes mensuales a partir del 15 de agosto de 2024. El NEPR también ordend a
Genera a incluir como parte del priximo informe mensual, ¥ en los informes subsiguientes, un
estimado del calendario de trabajo necesario para completar el Provecto. El NEPR ordend,
ademas, que los informes incluyeran la siguiente informacion:

1. A breakdown of each task, estimated cost, cost amount consumed, and timeline for
completion of such task.
2. The stages ol each task, timeline, present status and estimated time for completion.

3. A project timeline chart fe.g Gantt Chart) with critical path for the COD of the project.
4. Permit list, permits obtained. estimated timeline for each permit and status of such

permit.



5. Tasks required to prepare for each site where the project shall be installed. Details on
any demolition and permits required to prepare for the installation of the projeci.
6. Permit and cost for each site to accommodate the project. Ap. 77.

La Resolucion del 30 de julio concedit a Genera diez {10} dias para informar cémo su
enfoque ha reducido costos, y acelerado ¢l COD, en comparacion con el enfoque del RFP original
de la AEE. EI NEPR advirtié a Genera que el incumplimiento con dichas drdenes resultaria en la
imposicion de multas bajo la Ley 57-2014, fd

El 9 de agosto de 2024, Genera presentd un documento timlado Motion to Submir
Comparison Report in Complianee with Resolution and Order Dated July 30, 2024 (*Mocidn del
% de agosto™), en la que detalld las distinciones entre su enfoque y el originalmente propuesto por
la AEE. El RFP Process Comparison Report contenido en la Mocidn del 9 de agosto articuld
claramente las eficiencias y beneficios provectados en la propucsta de Genera, en comparacion
con iniciativas anteriores, enfatizando el potencial de ahorros significativos en costos operativos y
miejoras teenoldgicas. Asi pues, el RFP Process Comparison Report destact las diferencias clave
en las configuraciones de las unidades v las eficiencias operativas fue se espera que produzcan
ahorros de costos sustanciales a lo largo de 1a vida atil de los Proyectos. Ap. B0.

Ademis, el 19 de agosto de 2024, Genera presentd un documento titulado Mortion fo Submii
Monthly Report on the Status of Emergency Generation and Black-Stare Generation Procurement
in Compliance with Resolution and Order Dated July 30, 2024 (“Mocion del 19 de agosto™).
Especificamente, el Anejo A de Ia Mocion del 9 de agosto, abords en detalle cada uno de los
criterios requeridos en la Resolucion del 30 de julio. En cuanto a los costos y calendario de los
Proyectos, Genera informé que el estimado preliminar para los Proyectos era de $911,340.000.00,
¥ proyectaba que se lograria el COD entre ¢l primer v cuarto trimestre de 2027, Ap. 90,

El 28 de agosto de 2024, el NEPR ordend a Genera a mostrar causa por la cual no debia
imponer una multa administrativa de hasta veinticineo mil délares ($25,000) por alegadamente
hacer faltas representaciones en ¢l procese de RFP (“Orden del 28 de agosto™), Ademis, el NEPR
ordend a Genera a proveer respuestas sobre lo siguiente:

a) The basis for the representations made regarding cost savings and the COD timeline;

b) A detailed explanation of the reasons for the discrepancies between the projected and

aciual costs and timelines;

€) Any mitigating circumstances or evidence that Genera wishes to present in defense of

its actions; and

d) A clarification on whether the increased costs incurred under Genera's administration

{any amount exceeding PREPA’s original estimate) are expected to be recovered from the
Federal Emergency Management Agency (“FEMA™) or any other sources. Ap. 104,



El 5 de septiembre de 2024, Genera presentd un documento tiulado Motion in ¢ ‘omplianoee
with Order o Show Cause. En dicho escrito, Genera explics que las discrepancias entre los
resultados proyectados v el estado actual del proceso de RFP se deben a factores externos fuera de
su control, ¥ no a falsas representaciones o tergiversaciones, Genera explicd, ademis, que los
sobrecostos v los retrasos en el calendario, erun ¢l resultado de Jas condiciones del mercado v las
propuestas de los proveedores y subcontratistas. Genera complementd su respuesia a través de
virias mociones presentadas ante ¢l NEPR posteriormente, Ap. 109, La AEE también comparecid
a exponer su posicidn al respecto. Ap, 143.

Los antecedentes procesales expuestos demuestran elaramente que Genera cumplid
con las drdenes y plazos impuestos por el NEPR en las érdenes de mostrar causa, Genera
también respondié ¥ proporciond la informacién requerida con respecto a los eriterios
especificados tanto en la Resolucion del 31 de julio como en la Orden del 28 de agosto,
También explicé en detalle las razones detrds de los cambios en ¢l calendario ¥ los costos de

los Proyectos. A pesar de ello, el 17 de septiembre de 2024, ¢l NEPR emitié una Resefucicn ¥

Carelen en la que resolvio, en lo pertinente, lo siguiente:

After reviewing the arguments put forth by both parties in their respective miotions, the
Energy Burcau DETERMINES that project delays and cost increases resulted from
misrepresentations by Genera, particularly in their commitment to improve the original cost
estimates and timeline, proposed by PREPA. If Genera had reason to believe that the
timeline and costs would increase, instead of decrease (as originally represented by
(ienera). it was their responsibility to promptly notify the Energy Bureau. Since Genera
guaranteed it would maintain the timeline and costs and failed 1o notify promptly of the
alleged project costs overruns and delays. it must now comply with what it represented in
terms of time and costs, which led to the Energy Bureau's RFPs reconfiguration approval.
To address the issue with the project timeline, the Energy Bureau evaluated the schedule
proposed by the proponents under PREPA’s RFPs, with a COD by the spring of 2026.
Genera contended its approach could reduce such completion time by 9-12 months, but
now proposes completion time across 2027, Therefore, in the interest of maintaining the
terms originally represented by Genera, which were the basis for our approval, the Energy
Burean ORDERS Genera to complete the project and achieve COD by the end of the
Second Qruarter (()2) of 2026, consistent with PREPA s approach. IF Genera fails to meet
this deadline, it will be subject to a daily fine of up to twenty-thousand dollars ($25.000)
for each day the project remains incomplete beyond the specified deadline, which shall
serve as a deterrent for further delayvs, under Art. 6.36 of Act 57-2014.

The Energy Bureau further WARNS Genera that the payvment of any fine imposed by the
Energy Bureau must be satisfied using the money it receives as payment (i.e., Service Fee)
under its contract; such payment shall not be considered, construed or treated as a cost
attributable to customers or pass-through expenditures, as per Genera's Operation and
Maintenance Agreement. Ap. 154A-161.

El 7 de octubre de 2024, Genera presentd una mocidn de reconsideracion ante el NEPR, de

conformidad con la Seccidn 3.15 de LPAUG, 3 LPRA § 9655. No obstante, ¢l NEPR denegd dicha



solicitud, sin citar a vista y sin discutir los errores planteados en la mocidn de reconsideracion,
mediante una Resolucion notificada el 11 de octubre de 2024, Ap. 162,

Gienera sostiene que la Resolucidn y Ovden de 17 de septiembre de 2024 es incorrecta como
cuestion de derecho, y es contraria al debido proceso de ley que ¢ requicre cn procesos
administratives. En consecuencia, Genera solicita, muy respetuosamente, que se revoque la

Resoducion y Orden recurrida.

VL. SENALAMIENTOS DE ERROR

P R ERROR: ERRO EL NEGOCIADO DE ENERGIA AL NOTIFICAR LA
RESOLUCION Y ORDEN DE 17 DE SEPTIEMERE DE 2024, PUES NO INCLUYO
LAS ADVERTENCIAS SOBRE EL DERECHO DE LA PARTE AFECTADA POR LA
DECISION ADMINISTRATIVA DE SOLICITAR RECONSIDERACION ANTE LA
AGENCIA, Y DE PRESENTAR UN RECURSO DE REVISION JUDICIAL, Y LA
FORMA Y TERMINOS APLICABLES.

ERROR: ERRO EL NEGOCIADO DE ENERGIA AL NOTIFICAR LA
RESOLUCION DE 11 DE OCTUBRE DE 2024, PUES NO INCLUYO LAS
ADVERTENCIAS SOBRE EL DERECHO DE LA PARTE AFECTADA POR LA
DECISION ADMINISTRATIVA DE SOLICITAR RECONSIDERACION ANTE LA
AGENCIA, Y DE PRESENTAR UN RECURSO DE REVISION JUDICIAL, Y LA
FORMA Y TERMINOS APLICABLES. ADEMAS, FL NEPR TAMPOCO DISCUTIO
NI ABORDO LOS ARGUMENTOS PRESENTADOS POR GENERA EN SUMOCION
DE RECONSIDERACION.

TERCER ERROR: ERRO EL NEGOCIADO DE ENFRGIA AL AFECTAR
DERECHOS PROPIETARIOS Y DE LIBERTAD DE GENERA SIN UN DEBIDO
PROCESQ DE LEY, AL HACER UNA ADJUDICACION DE HECHOS
CONTROVERTIDOS Y RESOLVER QUE GENERA HABIA INCURRIDO EN
FALSAS REPRESENTACIONES, SIN LA CELEBRACION DE UNA VISTA
EVIDENCIARIA EN LA QUE SE PUDIERA ESCUCHAR PRUEBA SOBRE LAS
POSTURAS OPUESTAS DE LAS PARTES.

VIL.  DISCUSION DE LOS SENALAMIENTOS DE ERROR

A. Errores primero y segundo:’ La notificacion de Ia Resolucidn y Orden de 17 de

septiembre de 2024 fue defectuosa, pues no advirtié a Genera de su derceho a solicitar

reconsideraciin y revisién judicial, ¥ Ia forma y términos para hacerlo, en violacién

de In Seccidn 3.16 de la LPAU, 3 LPRA § 9656. La Resolucion de 11 de octubre de

2024, mediante la cual se denegd ln mocién de reconsideracion de Genera, también
adolece del mismo defecto.

Una lectura de la Resolucidn y Oviden de 17 de septiembre de 2024, asi como de la Resolucion

de 11 de octubre de 2024, revela que el NEPR no informé a Genera de su derecho a solicitar la

reconsideracion o de interponer un recurso de revision judicial ante el Tribunal de Apelaciones.

Como s¢ menciond anteriormente, la determinacion del NEPR afecta sus intereses y derechos

propietarios ¥ de libertad. Sin embargo, en la Resolucidn y Crden de 17 de septiembre de 2024, el

! Por estar intimamente relocionados, se discutirin los errores primero v segundo de forma conjunta. Ademds, por
tratar bos errores de error en la notificacion sobee un terma jorisdiccionn] de umbral, se discute de maners preferente
£n CSiE TeCurso.
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NEPR no advierte ni notifica a Genera de su derecho a solicitar la reconsideracion de la decision,
o solicitar la revision judicial de esta, violentando asi las disposiciones de la LPALG.

La seccion 3.16 de la LPAUG, 3 LPRA § 9656, establece que “[s]i la agencia concluye o
decide no iniciar o continuar un procedimiento adjudicativo en un caso en particular, terminard el
procedimiento y notificard por escrito mediante correo ordinario o clectronico a las partes, y a sus
abogados de tenerlos, su determinacion, los fundamentos para la misma v el recurso de revision
disponible, incluyendo las advertencias dispuestas en la Seccitn 3.14 de esta Ley™. A su vez. Ia
Seccion 3.14 de la LPAUG, 3 LPRA § 9654, dispone, en lo pertinente, que “[l]a orden o resolucian
advertird el derecho de solicitar 1a reconsideracion ante la agencia o de instar ¢l recurso de revision
coma cuestion de derecho en ¢l Tribunal de Apelaciones, asi como lus partes que deberin ser
notificadas del recurso de revision, con expresion de los términos correspondientes. Cumplido este
requisito comenzardn a correr dichos términos”,

El Tribunal Supremo de Puerto Rico ha sostenido que los requisitos de notificacion de la
Seccidn 3.14 de la LPAUG tienen su base en el debido proceso de ley, Mun. de Caguas v, AT &
T, 154 D.P.R. 401, 414 (2001 % /M Winner. Inc. v, Mun, de Cruavanifle, 151 D.P.R. 30, 35-18
(2000}, Especificamente, el Tribunal Supremo ha resuelto que el incumplimiento de cualquiera de
estos requisitos por parte de una agencia hace que la determinacion, y cualquier procedimiento
posierior, sean invilidos, porque dicha notificacion violaria el debido proceso, Comisiin
Ciuddadanas v. G.P. Real Property. 173 D.P.R. 998, 1014 (2008): Mive Romdn v. Secreiario de
Hacienda, 164 D.P.R. 165, 178-179 (2005). Y, sepin los términos mismos de la Seccion 3.14 de
la LEAUG, los términos para la reconsideracion v la revision judicial no comenzarin a correr hasta
que se realice una notificacion adecuada

La Resoluctin y Criden del 17 de septiembre de 2024 tampoco informa a Genera de ningidn
otro recurso disponible en la Ley 57-2014 o el Reglamento 8543 como, por cjemplo, la oportunidad
de solicitar una vista administrativa previa a la decision final, privindola asi de una oportunidad
real de impugnar una decision que afecta sus intereses propictarios v de libertad, En consecuencia,
la Resolucidn y la Orden esincorrecta come cuestion de derecho, pues no cumple con los requisitos
de notificacion de la LPAUG. y ello constituye una violacion al debido proceso de ley de Genera.

B. Tercer error: La resoluciin de controversias de hecho v adjudieacion de credibilidad

requerian de la celebracion de una vista evidenciaria, para cumplir con los requisitos
minimaos del debido proceso de ley.
La Orden del 28 de agosto instruyd a Genera a mostrar causa por la cual el NEPR no deberia

impanerle una multa administrativa de veinticinco mil dolares ($23,000) por incurrir en alegadas
i



lalsas representaciones en relacion con el proceso de RFP de los Proyectos. El NEPR ordend
especificamente a Genera a presentar una respuesta que atendiera los siguientes ¢lementos:
a) The basis for the representations made regarding cost savings and the COD timeline:

b) A detniled explanation of the reasons for the discrepancies between the projected and
actual costs and timelines:

) Any mitigating circumstances or evidence that Genera wishes 1o present in defense of
its actions; and

d) A clarification on whether the increased costs incurred under Genera's administration

(any amount exceeding PREPA’s original estimate) are expected to be recovered from the

Federal Emergency Management Agency (“FEMA") or any other sources.

El 5 de septiembre de 2024, Genera presentd un Marion in Compliance with Order to Show
Cause, en la que demosird que los discrepancias entre los precios y calendario proyectados por
Genera originalmente, y ¢l estado actual del proceso de RFP, se dehian a factores externos fuera
de su control, ¥ no a una tergiversacion deliberada o intencional de en las propuestas. Genera
explicd, ademds, que los costos adicionales v los retrasos que ahora se evidencian en el proyecto
eran el resultado de dindmicas del mercado que afectaron los precios y fechas de entrega
originalmente proyectados, y de ninguna manera eran el resultado de falsas representaciones,
Genera complementd su respuesta a través de varias mociones presentadas posteriormente,

No obstante, ¢l 17 de septiembre de 2024, el NEPR emitié una Resolucidn ¥ Ovder en la
cual dictaming que Genera habia incurrido en falsas representaciones (misrepresentations), v
requirit a Genera finalizar los Proyectos en un plazo v costos diferentes a los anunciados por
Genera en su Mocion del 19 de agosto, v advirtié que Genera estaria expuesta a una multa diaria
de $25,000.00 si no cumplia con alguna de las metas establecidas, Especificamente, ¢l NEPR
dispuso lo siguiente:

To address the issue with the project timeline, the Eneray Bureau evaluated the schedule

proposed by the proponents under PREPA’s RFPs, with a COD by the spring of 2026,

Genera contended its approach could reduce such completion time by 9-12 months, but

now proposes completion time across 2027, Therefore, in the interest of maintaining the

terms onginally represented by Genera, which were the basis for our approval, the Energy

Burcau ORDERS Genera o complete the project and achieve COD by the end of the

Second Quarter (Q2) of 2026, consistent with PREPA's approach. If Genera fails to meet

this deadline, it will be subject to a daily fine of up to twenty-thousand dollars ($25,000)

for cach day the project remains incomplete bevond the specified deadline, which shall

serve a8 a deterrent for further delays, under An. 6.36 of Act 57-2014.

Al asi resolver, el NEPR no citd ninguna evidencia que refutara o desmintiera las
razones ofrecidas por Genera para los cambios en precio y ealendario (porque no la habia),
¥ emitid su determinacion basada en una determinacion de credibilidad e la que se evalud

unicamente las mociones presentadas. La Resolucidn y Orden del 15 de septiembre es

improcedente como cuestién de derecho v debe ser revocada por las siguientes razones.
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En primer fugar, el tracto procesal antes expuesto revela claramente que Genera cumplic
con las drdenes y plazos impuestos por el NEPR en las drdenes de mostrar causa, Genera también
respondio y proporciond la informacion requerida de acuerdo con los eriterios especificados tanto
en la Resolucion del 31 de julio como en la Orden del 28 de agosto, y explicd detalladamente las
razones de los cambios en el ealendario v los costos de los Proyectos, Por lo tanto, el NEPR
adjudicd hechos que fueron especificamente controvertidos por Genera sin darle la
oportunidad de presentar pruchas, v sin permitir que las cuestiones en controversia se
resolvieran ante un oficial examinador o un juez administrativo. Fl récord demuestra que
Genera negd categdricamente haber tergiversado los hechos relacionados con SU ropuesta para
los Proyectos, v argumentd especificamente que los cambios que impactaron los costos v el
calendario fueron provocados por eventos fuera de su control. Es evidente que ¢l NEPR realizi
determinaciones de credibilidad basindose dnicamente en las mociones presentadas.
Ademds, el NEPR ni siquiera definia, ni explicd de forma suficiente, qué significa el término
“misrepresentation” desde un punto de vista juridico, v cudles son los elementos constitutivos del
término. El NEPR tmpoco explic si el criterio subjetivo aplicable era uno de intencién o uno
menos exigente. El trimite procesal que desemboctd en la Resolucidn ¥ Orden de 17 de
septiembre es claramente inconsistente con los requisitos minimos del debido process de ley.

Aunque ¢l NEPR tiene autoridad para imponer sanciones ¥ multas cuando las partes en un
procedimiento no cumplen con las drdenes v reglamentos, la situacion aqui es diferente. En esie
caso, no s¢ le imputa a Genera incumplir con una orden objetivamente clara y definida {por
ejemplo, incumplir con un plazo). Es indiscutible que Genera cumplié con los plazos v abordd
lodos los factores establecidos por el NEPR en la Orden del 28 de agosto. Genera también refuté
directamente la imputacién de que habia incurrido en falsas representaciones. Ante esia
situacion, lo que procedia cra que ¢l NEPR proporcicnara una audiencia antes de adjudicar un
asunto que presentaba varios hechoes controvertidos. Como veremos mis adelante, las leyes y
reglamentos aplicables, proveen al NEPR autoridad para designar a un oficinal examinador
0 juez administrativo para que celebrara una vista v resolviera esta controversia, o emiticra
un reporte y recomendacion al respeeto. Sin embargo, aqui ¢l NEPR no designd un oficial
examinador o juez administrativo y resolvid que Genera habia incurrido en misrepresentaiions,
determinacion que conllevd que se adjudicaran hechos en controversia, v se dirimiera credibilidad,
a base unicamente de alegaciones contenidas en las mociones presentadas. Errd ¢l NEPR al asi

resolver.



El Tribunal Supremo de Estados Unidos ha reconocido que determinaciones de falsa
representacion o tergiversacion por parte de una agencia puede implicar un interés de propiedad o
un interés de libertad y, en tales casos, el debido proceso gencralmente requicre una vista previo a
la adjudicacion. Un interés de propiedad se considera implicado cuando una determinacion de
falsa representacion afecta un derecho legal de la persona a algin beneficio como, por ejemplo, un
empleo, relacion contractual, beneficios gubernamentales o licencias. Féase Bell v, Burson, 402
ULS. 535 (1971); Goldberg v. Kelly, 397 U8, 254 (1970). Del mismo modo, un interés de libertad
puede verse implicado cuando la determinacion de falsa representacion de la agencia dafia la
reputacion de una persona de una manera que altera significativamente su estatus legal, lo que
podria afectar beneficios futuros u oportunidades comerciales, Board of Regents v. Roth, 408 1.8,
364 (1972) (el interés en la libertad de una persona estd implicado cuando cf gobiermo hace una
declaracién estigmatizante, como una acusacion de deshonestidad o tergiversacion, que dafia su
reputacion o afecta las oportunidades futuras); Wisconsin v, Constantinean, 400 US. 433 (1971)
(el interés de libertad de una personn quedd afectado cuando el gobierno publicd avisos que
prohibian la venta de ciertos productos a una persona debido & sus supuestas falsas
representaciones o mala conducta); MeGrarlh, 341 U.S, 123 (1951) (una accién del gobiemo que
etiquetd a ciertas organizaciones como subversivas sin una audiencia viold el debido proceso
porque afectd la reputacion de las personas asociadas con esas organizaciones),

Los intereses de propiedad y libertad de Genera se vieron afectados por la Resolucion ¥
Clrden de 17 de septiembre de 2024 debido a que una determinacion de misrepresentations tiene
un impacto en su reputacion e imagen comercial (goodwill). Dicha determinacién también podria
afectar los derechos de Genera bajo el Operation and Maimtenance Agreement ("OMA™) que pactd
con la AEE y la Autoridad P3. La Resolucion v Orden también exige a Genera cumplir con un
calendario y presupuesto que tendrd un impacto econdmico adversa en la empresa, v gue tendria
un impacto en el servicio que se le brinda a los consumidores de Puerte Rico. Ademis, el
incumplimiento del calendario y el presupuesto expondria a Genera a multas de hasta veinticineo
mil délares (325,000} por cada dia que el Proyeclo permanezea incompleto mas alld del plazo
especificado. Esta multa se pagaria de la compensacion a Genera por sus servicios bajo el OMA
lo que le priva de su derecho propietario.

Los tribunales también han sostenido que una agencia administrativa no puede adjudicar
cuestiones de credibilidad sin celebrar una vista evidenciaria, Las determinaciones de credibilidad

requieren la oportunidad de observar a los testigos, cvaluar el comportamiento y contrainterrogar
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la prucba, y para ello se requiere una vista evidenciaria, Goldberg v. Kelly, 397 .S, 254, 268-270
(1970); Green v. MeElroy, 360 U.S. 474, 496 (1959). Ademds, los tribunales han sostenido e
las agencias no pueden hacer determinaciones de credibilidad basadas tmicamente en alegatos
cscritas o pruebas documentales cuando los hechos son impugnados, y el testimonio de los lestigos
e5 fundamental, Richardson v. Perales, 402 1.5, 389, 406-407 {1971 (si bien el Tribunal confinmdé
el uso de informes médicos escritos en las vistas de incapacidad del Seguro Social, sefiald que en
situaciones en las que la credibilidad de los testigos es esencial, es posible que se requiera prucha
testifical y contrainterrogatorios para garantizar el debido proceso),

De manera similar, el Tribunal Supremo de Puerto Rico ha diciaminado, en el contexto del
derecho laboral, que se requiere una vista cuando ¢l caso presenta una impugnacién a un despido
de un empleado que alega falta de justa causa, Lipez v, Tribunal Superior, 90 DPR 304, 312-313
(1964). En Ldpez, el Tribunal Supremo de Puerlto Rico enfatizd que la existencia o ausencia de
causa justificada para el despido debe decidirse medianie una vista, v no exclusivamente o base
del eriterio del patrono, incluso si las razones del despido se consideran evidentes o justificadas
para este.

Como se discutié anteriormente, ¢l Tribunal Supremo de Puerto Rico ha sostenido
consisientemente que los procedimientos administrativos que afectan la libertad o los intereses de
propiedad de las personas deben cumplir con los requisitos minimos del debido proceso de ley, a
saber: (1) notificacion adecuada; (2) proceso ante un adjudicador imparcial; (3) oportunidad de ser
escuchado; 4) el derecho a interrogar a los testigos v o examinar las pruchas presentadas en su
vonira; (3) asistencia de un abogado: y (6) decisién basada en el expediente. Rivera Rodrigues &
Co. v Lee Stowell, 133 DPR 881, BE8-880 (1993),

En este caso no se cumplié ninguno de estos requisitos minimos. Ademis, durante el
proceso que llevo a la Resolucidn y Orden del 17 de septiembre de 2024 no se utilizaron
ninguno de los procedimientos establecidos en la Ley 57-2014 y o Reglamento 8543 del
NEPR. Esos procedimientos contemplan el uwso de oficiales cxaminadores vy jueces
administrativos, v permiten la celebracidn de vistas evidenciarias tanto en ¢l contexto de un
procedimienio adjudicativo formal como en de una notificacion de incumplimiento.

Asi, por ejemplo, scfalamos que la Ley 37-2014, Ley de Transformacion y Alivio
Energdtico de Puerto Rico ("Ley 57-2014), confirid autoridad al NEPR. para, entre otras cosas,
supervisar y asegurar la ejecucion ¢ implementacion de la politica pablica sobre el servicio de

energia eléctrica en Puerio Rico; supervisar la calidad, eficiencia v confiabilidad de los servicios
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de energia eléctrica provistos por cualquier compailia de energia clécirica certificada en Puerto
Rico para asegurar una red robusta que atienda las necesidades de la lsla: celebrar audiencias
piblicas, requerir y recabar toda la informacion pertinente o necesaria para ¢l adecuado
cumplimiento de sus atribuciones v funciones: ¥ adoptar las normas, drdenes v reglamentos
necesarios para ¢l cumplimiento de sus funciones, dictar drdenes o imponer multas para cumplir
con las facultades otorgadas por la ley, asi como para la implementacion de esta Ley. Estas
regulaciones se adoptarin de acuerdo con las disposiciones de la LPAUG. Seccion 6.3 (a),(d).(0) v
(00} de la Ley 57-2014, 22 LPRA § 1054b(a)(d)(} v (o0).

En especifico, la seccion 6.11 de la Ley 57-2014, 22 LPRA § 1054j, establece la delegacion

de poderes a los oficiales examinadores v jueces administrativos para adjudicar asuntos ante ¢l

NEPR en los siguientes términos:

{a) El NEPR podri, mediante orden, asignar, referir, o delegar cualquier asunto
adjudicativo o no adjudicativo para su resolucién en uno o més de los comisionados,
En dichas drdenes, el NEPR especificard ¢l nombre del comisionado v las
facultades especificas del NEPR que se le estén delegando, El NEPR podrd delegar
a sus comisionados las siguientes facultades:

(1) administrar juramentos v tomar deposiciones:

{2) emitir citaciones:

{3) recibir v evaluar evidencia:

(4} presidir las vistas; v

(3) celebrar conferencias para simplificar los procedimientos, Cualquier
orden emilida por uno o més comisionados al amparo de este Articulo serd
notificada al NEPR ¢l caso antes de su notificacion al publico y éste podra dejar sin
efecto, allerar o enmendar la orden mediante el voto nuyoritario de sus
comisionados,

(b) Officiales examinadores. — El NEPR tendrd In autoridad para refierir o delegar
cualquier asunto adjudicative a oficiales examinadores. Bl NEPR serd quien
asignard y distribuird entre los oficiales examinadores del NEPR las tareas v asuntos
delcgados por el NEPR, tras lo cual, éstos tendrin el deber de emitir
recomendaciones sobre la adjudicacion del caso o del incidente procesal objeto de
la asignacion, referido o delegacion del NEPR. Al emitir su decision, el NEPR
tendri plena discrecidn para acoger o rechazar las recomendaciones de los oficiales
examinadores. Todo oficial examinador que sea designado para presidir una vista o
investigacidn tendrd los poderes que expresamente le delegue el NEPR en la orden
de designacion. Los oficiales examinadores seriin designados v desempefiaran sus
funeiones segin lo dispuesto por la [LPAUG].

(¢} Jueces adminisiraiivas. — Segin se dispone en este inciso, el NEPR tendrd la
facultad de delegar a jueces administrativos con plena facultad decisional la
adjudicacion de asuntos, casos y controversias 2 nombre del NEPR que puedan ser
delegadas conforme a las disposiciones de este inciso. Los jueces administrativos
podrin ser empleados de confianza o contratistas del NEPR. El NEPR tendra la
facultad de asignar y distribuir entre los jueces administrativos los asuntos, casos o
controversias que scan delegados conforme a lo dispuesto en este inciso. El
Negociado de Energia podri, en ¢l cjercicio de su diserecion, delegar a jueces
administrativos los casos v controversias relacionadas con la revision de facturas a
los clientes de servicios de energia eléetrica; los casos v controversias sohre el
alegado incumplimiento de una compafifa de servicio eléctrico con los reglamentos
del Negociado de Energia sobre la calidad de los servicios a los clientes; los casos
v controversias sobre el alegado incumplimiento de la Autoridad, su sucesora, sus
subsidiarias o el Contratante de la red de transmision y distribucion, ¥ una compafiia
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de energia o de un cliente de servicio elécirico con sus obligaciones en relacidn con
lat interconexidn de sistemas de generacion distribuida o cualquier otro asunto que
el NEPR disponga. El Negociado de Energia podri delegar a sus jueces
administrativos cualquier caso o controversia en que los remedios solicitados
tengan un costo o valor total de veinticineo mil délares ($25,000.00) o menos. Los
Jueces administrativos serdn designados v desempeiiarin sus funciones segin lo
dispuesio por la [LPAUG].

A su vez, la Seccion 6.19 de la Ley 57-2014, 22 LPRA § 1034r, establece que “[l]a
Comisién establecerd mediante reglamento un sistema de circuito de vistas administrativae que
viabilice la calendarizacion y eelebracion de vistas administrativas sobre los casos pendientes ante
tales Comisiones en distintas regiones del Estado Libre Asociado de Puerfo Rico™.

Del mismo modo. el Articulo 6.20 de la Ley 57-2014, 22 LPRA § 10541, dispone, en lo
pertinente, lo siguiente:

Todos los procesos para los cuales esta Ley no provea disposiciones particulares,

s¢ regirin por la Ley 382017, sepin enmendada, conocida como *Ley de

Procedimiento Administrative Uniforme del Gobierno de Puerto Rico™. En virtud

de ello, la citada Ley 38-2017 gobernard los procedimientos para la adopcion de

reglamentos, los  procedimientos  adjudicativos, la  revision judicial, el

procedimiento para la concesion de certificaciones, franquicias. quercllas de
usuarios ¥ entre compaiias de energia v los procedimientos para inspecciones.

Disponiéndose que, debido a la necesidad de comenzar prontamente fas operacioncs

del NEPR, se podri utilizar ¢] mecanismo establecido en la Seccion 2.13 de |a Ley

38-2017 para la adopeion de los primeros reglamentos del NEPR, sin necesidad de

que ¢l Gobernador emita certificacion alguna. Segin lo dispuesto en dicha Ley,

las decisiones y drdenes del NEPR estarin sujetas a la revision del Tribunal de

Apelaciones de Puerto Rico. (Enfasis suplido).

De otra parte, es menester referimos al Reglamento 8543, que fue aprobado por el NEPR
el 18 de diciembre de 2014, en cumplimiento con los articulos 6.3, 6.4, 6.34 v 6.25 de la Ley 57-
2015. El propasito del Reglamento 8643 fue establecer las normas que regindn los procedimientos
adjudicativos ante el NEPR, en conjunto con, v complementando, las disposiciones de la LPAUG
¥ su jurisprudencia interpretativa.  Féanse los articulos 1.02 v 1.03 del Reglamento 8543, La
seccion 1.03 del Reglamento 8543 establece, ademis, que este se aplica, junto con las
disposiciones de la LPAUG y su jurisprudencia, tanto a las notificaciones de incumplimiento
como @ Ins investigaciones del NEPR.

Los articulos 3.01 a 3.05 del Reglamento 8543 establecen los pasos para el inicio de un

proceso de adjudicacion. Los articulos 9.01 a 9.06 establecen la estructura v los procedimientos

* La seccion 1.3() de la Ley 57-2014, 22 LPRA § 1051agj), define “Comision™ coma:

() “Comiskin" o "Comisién de Energia™ — Significara el Negociado de Energin de Puerto Rico o NEPR,
segin establecido en virtud del Plan de Reorganizacitn de la Junta Realamemadars de Servicio Pablico de
Puerio Rico, que es un enfe independiente especializado creado por esta Ley encargado do reglamentar,
supervisar y haver cumplir la politica piblica energética del Gobierno de Puerto Rico. Toda referencia que
esta Ley haga a “ka Comisidn o Comisidn de Energia™, se entendert que s¢ refiere al Negociado de Energia
de Puerto Rico,

[



que rigen las vistas administrativas. Y los articulos 12,01 a 14.0% rigen los procedimientos para la
notificacion de incumplimiento.® Es importante sefialar que el articulo 14.04 del Reglamento 8543
dispone para la presentacion de testimonios orales cuando (i) parczea necesario demostrar la
veracidad de los argumentos presentados por la parte sujeta a la notificacion de incumplimiento:
(ii) el testimonio es necesario para probar una defensa o para demostrar que la parie sujeta
a la notificacién no ineumplié con la orden o regulacion notificada; y (iii} se considera que ¢l
testimonio no s redundante, (Enfasis suplido),

Durante el proceso que condujo a la Resolucidi y Orden del 17 de septiembre de 2024
no se utilizé ninguno de los procedimicntos establecidos en Ia Ley 57-2014 y el Reglamento
8543. Debido a estas deficiencias, el proceso que desembocd en la Resolucidn ¥ Ovden de 17 de
septiembre de 2024 incumplié con ¢l debido proceso de ley, por lo que la referida decision debe
ser revocada,

Como apunte final, Genera subraya las implicaciones pricticas de que ¢l NEPR mantenga la
posicion manifestada en la Resolucidn v Orden de 17 de septiembre de 2024, Como se indics
anteriormente en esie recurso, si el NEPR no permite acuerdos que sc alincen con los calendarios
de entrega presentados por los proponentes v subcontratistas de Genera, s posible que el procesa
no pueda completarse.

C. Al resolver la controversia, el Tribunal debe hacer su propio andlisis del derecho
aplicable, ¥ no debe otorgar deferencia automitica ¢ irrestricia a la interpretaciin
administrativa,

La presente controversia debe resolverse al palio de las disposiciones de la LPAUG pertinentes

al aleance de la revision judicial. Sobre el panticular, la Seccidn 4.5 de la LPAUG, 3 LPRA § 9675,
dispone gue los tribunales apelativos sostendrin las determinaciones de hechos de las decisiones
de las agencias, si se basan en evidencia sustancial que obra en el expediente administrativo:
revisard en todos sus aspectos las conclusiones de derecho; v podrd conceder al recurrente ¢l
remedio apropiado si determina que a éste le asiste el derecho. Es decir, mediante la revision
Judicial, este Honorable Tribunal debe evaluar si la decision administrativa encuentra apoyo en la
evidencia sustancial que obre en la totalidad del expediente administrative; que el ente
gubernamental haya realizado una aplicacion o interpretacion correcta de las leves o reglamentos

que se le ha encomendado administrar; ¥ que el organismo haya actuado dentro de los parimetros

* Es importante subrayar que squi el procedimiento no s¢ inicid a tmvds de In presentacidn de una queja o una
miffcacion de incumplimeenio. La presente controversia s¢ deriva de unn orden de mostrar causa dentra del caso
NEPR-MI-2022-0005.
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de su ley habilitadora, no de forma arbitraria. irrazonable i haya lesionado derechos
constitucionales fundamentales, Véase, Torres Rivera v, Policia de PR, 196 DPR 606, 628
(2016). Por consiguiente, al momento de Justipreciar la valoracion v razonabilidad de las
decisiones administrativas adoptadas por las agencias administrativas, los tribunales tienen [a
obligacién de ejercer un juicio independiente de las disposiciones legales para determinar si una
agencia ha actuado o no dentro de los limites de su autoridad estatutaria, incluso en los casos de
ambigiliedad legislativa

Consistente con lo anterior, seftalamos ademss que, en el caso de Loper Bright Enterprises v.
Raimondo, 603 U8, (2024), 144 8. Ct. 2244, el Tribunal Supremo de Estados Unidos reselvid
que la Ley de Procedimiento Administrativo Federal exige que los tribunales gjerzan su juicio
independiente para decidir si un organismo administrativo ha actuado dentro de sus faculiades
legales, ¥ los tribunales no pueden dar deferencia a la interpretacion de la ley por parte de una
agencia simplemente porque una ley sea ambigua. De esta forma, e Tribunal Supremo federal
revoca la norma establecida en el caso de Cheveon US4 v Natwral Res. Def Council, 467 U5,
837 (1984).

Al asi resolver, el Tribunal Supremo de Estados Unidos rechazd la postura de que debia dérsele
deferencia a la decision administrativa a base de una presuncion de “expertise” de la agencia. En
su lugar, el Tribunal rezond que la resolucion de la ambigtiedad legal estd dentro de la compelencia
de un tribunal, no de una agencia, y en la medida en que haya asuntos que puedan estar dentro del
peritaje de una agencia, la ageneia puede informar, pero no obligar, a un tribunal. El Tribunal
Supremo también rechazo el razonamiento de que Chevron promueve la uniformidad, dada la
desigualdad de su aplicacion. Por Gltimo, concluyd que ef siare decisis no requeria la adhesidn a
la decisidn en el caso Chevron, que habia demostrado ser inviable en la prictica.

Muy respetuosamente postulamos que, de conformidad con las disposiciones de la Seceitn 4.5
de la LPAUG, 3 LPRA § 9675, v los pronunciamientos del Tribunal Supremo Federal en Loper
Bright Enterprises, supra, este Honorable Tribunal debe resolver la controversia que nos ocupa a
base de su interpretacion independiente de los hechos v el derecho aplicable. Si bien el caso de
Loper Bright Enterprises, supra, fuc resuchio a base de una interpretacion de la Ley de
Procedimiento Administralivo Federal, lo cierio es que la LPAU ¢s un estatuto estatal andlogo,
que se inspira en los mismos principios, ¥ que, por tanto, debe analizarse ¢ interpretarse de forma
similar a su contraparie federal. Mas adn, las propias disposiciones de la citada Seccion 4.5 de la

LPAUG, 3 LPRA § 9675, establecen que los foros apelatives revisarin en todos sus aspectos las
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conclusiones de derecho, y podrin conceder al recurrente ol remedio apropiado si determina que a
este le asiste ¢l derecho. Féase Sotomayor Dominguez v. Policia de Puerto Rico, KLRA202400314
cons. KLRA202400315, 2024 WL 4369139 (TA 2024), el cual cita con aprobacion la decision de
Loper Bright Enterprizes, supra,

Por tanto, procede que este Honorable Foro evalué las controversias aqui plantcadas de forma
independiente, y resuelva si el NEPR sctud dentro de los pardmetros de su ley habilitadora, v no
de forma arbitraria, irrazonable ni haya lesionado derechos constituciorales fundamentales.
Véase, Torres Rivera v. Policia e PR, 196 DPR 606, 628 (2016).

VIIL. SUPLICA
POR TODO LO CUAL, Genera solicits muy respetuosamente solicita que se REVOQUE

la Resolucion del NEPR de 17 de septiembre de 2024, asi como la Resolucion de 11 de octubre de
2024, por ser dichas decisiones contrarias a la LPAUG ¥y ¢l debido proceso de ley constitucional,
por afectar derechos propictarios y de libertad de Genera sin una vista evidenciaria,

RESPETUOSAMENTE SOMETIDO.

Ein San Juan, Puerto Rico, hoy 12 de noviembre de 2024,

CERTIFICO: Que en el dia de hoy se ha enviado per correo certificado y correo electrénico

copia fiel ¥ exacta de este Recurso v su Apéndice a: Ledo. Alexis Rivera, arivera@emles.net

apriveramedinai@outlpok.com; Leda. Mirelis Valle Cancel, myvallei gmlex.nel: Leda, Maria

Teresa Bustelo-Garcia, mbusteloigmies net. 1509 Lopez Landrén Building, Piso 7, San Juan,
PR 00911-1933: y mediante entrega personal, correo certificado v correo electrénico al Negociado

de Encrgia, Edilicio World Plaza. 268 Avenida Mufioz Rivers, Suite 202, San Juan, PR. 00918,

nepricjrsp, pr.gov, ssedai@irsp.pr.gov., secretprindjrsp.prgov,

ROMAN NEGRON LAW, PSC
Altomneys for Genera PR, L1.C
PO Box 360758
San Juan, PR 00936

R ! 3]

Irné@roman-negron.com
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GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD
PUERTO RICO ENERGY BUREAU

IN RE: PREPA’S 10 YEAR PLAN CASE NO.: NEPR-MI1-2022-0005
COMPETITIVE INFRASTRUCTURE
PROCUREMENT PROCESSES SUBJECT: Determination for the Project

Application Package for the Seven (7)
Additional Peakers to be used as Emergency
Generation,

RESOLUTION AND ORDER

1. Introduction

On November 4, 2022, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau”) issued a Resolution and Order ("November 4 Resolution”)? conditionally
approving the procurement of additional peaking generation and ordering the Puerto Rico
Electric Power Authority ("PREPA”) to work with COR3? an the revision of the Project
Application Package for the Seven Additional Peakers subject to the following conditions:

The Seven Additional Peakers shall be:

() capable of being run using two types of fossil-fuel and Hydrogen or a mix of it. To
avoid doubts, the Project Application Package must contemplate the
infrastructure (as a conceptual design) to manufacture and supply Green
Hydrogen. "Green Hydrogen” is defined as hydrogen produced by hydrolysis
using electricity produced from renewable sources;

[ii)  mobile; and

(iii) capable of being used as synchronous condensers to further facilitate the
integration of renewables into the grid.

The November 4 Resolution also indicated that the location of the peaking generation should
be considered in the MiniGrid Optimization proceeding,

On December 29, 2022, PREPA submitted to the Energy Bureau a Confidential Letter
regarding a Reguest for Approval to Proceed with Request for Proposals for New Emergency
Generation Units at fobos, Daguao and Palo Seco ("December 29 Request™). The December 29
Request concerned an RFP for up to 50 MW of generation at the Jobos site, up to 60 MW of
generation at the Daguao site, and up to 90 MW of generation at the Palo Seco site.

On January 5 2023, the Energy Bureau issued a Resolution and Order ("January 5
Resolution”) to request additional information from PREPA, and to order PREPA to respond
to gquestions included in the Resolution and Order concerning the planned Project
Application Package and associated Request for Proposals ("RFP").

On January 9, 2023, PREPA filed a document titled Motion to Submit Responses in Compliance
with the January 5 Order (“January 9 Motion”). PREPA included an Annex A which contained
the answers to the eight (B) questions from the January 5 Resolution.

1 Resolution and Order, fn re: Review of the Puerte Rico Electric Power Authaeity’s 10-Vear Infi
Decermber 2020, case mo, NEPR-MI-2021-0002, Noventber 4, 2022,

 Central Office for Recovery, Reconstruction and Resiliency ["CORI™).
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11. Discussion and Findings

The guestions from the Energy Bureau covered the three conditions from the original
November 4 Resolution:

In response to question 2, PREPA states that "fixed units are considered for
long-term generation in a single site” and "Mobile Units are for multiple sites
because they are easier to be relocated”.? PREPA also states, in reference to
fixed and mobile units, that they “both equally provide the resiliency needed
in PREPA’s electrical system.” PREPA presents no additional information in
support of the statement that they provide equal resiliency for the electrical
system, PREPA does not indicate a preference for either type of peaking units.

In response to question number 3 PREPA stated the following about peaking generation unit
quantities and the MW size of older gas turbine units at each of the Jobos, Daguao, and Palo
Seco:

“Existing units at each location are 21 MW. The RFP intends to provide a range

of MW, allowing multiple technology/manufacturers to bid their standard
offerings”. 4

PREPA also indicated that it intends to also replace the older GT units at the Vega Baja
station, but their operation is limited to daytime hours, due to compliance with noise control
regulatory requirements.®

The January 5 Resolution and the November 4 Resolution indicated that the location of the
generation should be considered in the MiniGrid Optimization proceeding. The MiniGrid
optimization proceeding is concerned with determining the extent to which distributed
resources can provide resiliency for the Puerto Rico electric system or provide resiliency of
on-site energy service during times of extreme weather and electric system disruptions.
Comparatively, resiliency can also be provided across a reliable, hardened T&D system
accessing utility-scale generation such as the generation considered in PREPA’s proposed
RFP for emergency generation purposes, and for existing generation.

In addition to PREPA's proposed RFFP for emergency generation, the Energy Bureau

approved PREPA's request for the RFP for black start services, for procurement of up to 81
MW of black start capable generation.t

The Energy Bureau approved B44 MW of utility-scale solar PY renewable energy projects,
490 MW of utility-scale battery energy storage projects, and 17 MW of Virtual Power Plant
battery energy storage capacity in Tranche 1 of the IRP procurement process.” The Energy
Bureau's Independent Coordinator has issued an RFP and has received initial bids for
renewable energy and battery energy storage, in Tranche 2 of the procurement process
established in the IRP Order. Procurement of renewable energy and battery energy storage
in Tranche 2 is of a similar magnitude as Tranche 1.

1 January 9 Motion, Annex A Question 2,

T ld., Question 3,

* Id, Question 4.

% Resolution and Order, Inre: 18 Year Plan Federally Funded Competitive Process, Case No, NEPR-M1-2022-0005,
December 19, 2022 (“December 19 Resolution™).

* In re: Implementation of the Puerto Rico Electric Power Authority Integrated Resource Plan and Modified Action
Flan, Case No. NEPR-MI-2020-00132,

TAO002
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LUMA has indicated that behind-the-meter installations of small-scale solar PV and battery
energy storage projects continue apace in Puerto Rico® Puerto Rico anticipates further
installations of small-scale solar PV and battery storage resiliency projects after the
December 2022 passage of Federal legislation which included funding for such projects.” The
Energy Bureau expects those installations to occur through mechanisms outside of the
Energy Bureau's jurisdiction.!? The timing of those installations is unknown.

On January 17, 2023, LUMA submitted its fifth update on the stabilization plan in response
to Hurricane Fional! In the update, LUMA “identifies current operational issues and
concerns and provides an update on LUMA's risk analyses.™? LUMA notes that "barge
generation may not be available” and that it is reviewing all feasible sources for trailer-
mounted generation. LUMA states that "documentation packages have been turned over to
FEMA for approximately 19 project locations” and indicates that the San Juan Power Plant,
Palo Seco Power Plant, and Sabana Llana Transmission Center are being prioritized for
installation of trailer-mounted mobile generators. Additional sites at Cambalache, Yabucoa,
Aguirre and Jobos are being assessed as backup sites, “as needed™. ™

In its stabilization plan update LUMA states that "repeated site visits are underway..to
assess physical, logistical, interconnection and other attributes of all feasible sites”. LUMA
also notes it has retained Black and Veatch to assist with data compilation and support
required interconnection studies.!

PREPA is proposing to release its emergency gencration RFP for peaking capacity at three
[3) different sites - Palo Seco, Jobos, and Daguao - with the possibility of also considering a
fourth site at Vega Baja. During this emergency generation RFFP release and subsequent
analyses and installations, other generation interconnection or pending interconnection
studies and project installations will occur. The RFP activity will thus occur in a highly
dynamic electric supply environment where i] temporary and permanent utility scale
peneration, both fossil-fueled and renewable, ii) utility-scale and small-scale battery energy
storage, and iii) small-scale solar PV is slated for installation or assessment at locations all
around Puerto Rico. The final size, ultimate location, or installation timing of at least some of
this generation remains uncertain.

Keeping track of the full sweep of interconnection studies, and the input assumptions used
in those studies, will require careful coordination and "assumption consistency” checks by
LUMA and PREPA, as at least two interconnection study contractors will be engaged, Sargent
and Lundy, and Black and Veatch. The Energy Bureau ORDERS PREPA to ensure consistency

0 Case NEPR-MI-20009-0007, eoncerning underiving data for performance metrics filed by LUMA, LUMA is in
the process of submitting updated public information on the total amount of small-scale salar PV and battory
cnergy storage distributed resources connocted to the Puerto Rico electric distribution system. As of

Soptember 2022, roughly 400- MW of solar PV and more than B00 MWh of battery energy storage are
connected,

*HR 2617, Public Law 117-328, Consolidated Appropriations Act. 2023, Summary of Appropriations Provisions
by Subemmmittes, Title 1V - Energy and Water Development, and Related Agencics, Departmient of Encrgy,
including: 51 billion to increase the resilience of Puerto Rico’s electric grid and assist low- and moderate-
imcome households and houscholds that include individuals with disabilities in purchasing and installing
renewable CIETEY, energy storage, and other grid techmologies.” Awallalile
at hitps./fappropriations house pev/ sites /democrats.appropriations house.gov/fikes /I 23 20Summaryol
Dofie20Appropriations%e20Frovisionspdl (last visit, Janwary 19, 2023},

1 The Energy Bureau understands that the programs are te min by the U5 Department of Energy,

1 i re; LUMA'S Response (o Hurricane Fiona, Case Num, NEPR-MI-2022-0003, Fifth Update on Stabilizetion Plan
for Temporary Emengency Generation Copecity fled by LUMA on Jlanuary 17, 2023,

1 1d., page 4.

oo
i Exhibit 1, Fifth Update an $tahilizatbon Plan, Generation Stabilization Plan Discussion, hnuarﬁﬁ-gf
slide 4, “Area of Focus Past Two Weeks was Site Assessment”,

i Ilf-
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of assumptions used for interconnection studies by its contractors with those assumptions
used by LUMA's contractors through facilitation of engaged communications between the
contractors. To comply with this order, PREPA must include as part of the reporting
requirement ordered below a detailed listing of all key assumptions used by its selected
contractor in interconnection studies for the emergency generation, and for the black start
generation approved by the Energy Bureau in the December 19 Resolution. PREPA must also
obtain from LUMA a similar detailed listing of all key assumptions used in interconnection
studies conducted by LUMA's contractor. PREPA must provide in its reporting requirement
a direct narrative stating how the key assumptions used by the two contractors are
consistent for any given existing or planned generation facility. PREPA must also provide the

interconnection studies for the emergency generation and the black start generation when
completed.

The Energy Bureau is aware that conflicts may arise concerning the prioritization of
interconnection options for any of the generation installations that arise from the IRP
procurement tranches, the black start generation, this emergency generation, and the
temporary generation that may result from LUMA’s stabilization plan, In support of Puerto
Rico public policy and the IRP Modified Action Plan, the Energy Bureau ORDERS PREPA to
work with LUMA to prioritize interconnection of IRP procured renewable energy and battery
energy storage over interconnection considerations for all other generation, where feasible
while ensuring reliable system operation. The Energy Burcau TAKES NOTE that this
generation is expected to be used for emergency purposes, not for daily “blue sky”
generation needs and expects PREPA and LUMA to consider this in addition to the system
conditions and assumptions when conducting its interconnection studies.

The Energy Bureau recognizes the importance of PREPA and LUMA coordinating the various
streams of generation activity ongoeing in Puerto Rico. The Energy Bureau also supports both
PREPA and LUMA's goals of assuring a reliable electric power system for Puerto Rico. The
Energy Bureau notes LUMA's stabilization plan’s inclusion of “trailer-mounted maobile
generators™. The Energy Bureau reiterates the value of the availability of mobile generation
units during a period of an uncertain trajectory of a “final" set of supply resources. The
Energy Bureau's original November 4 Resolution recognized this, and the Energy Bureau
confirms it here, in less absolute terms. The Energy Bureau DETERMINES that at least three
(3) of the seven additional peaking units proposed for addition by PREPA must be mobile.
The Energy Bureau notes that the major providers of peaking generation of the scale
considered here have mobile unit alternatives.

The Energy Bureau further ORDERS PREPA to limit the total MW quantity of emergency
generation to no more than 200 MW nameplate capacity, and to no more than seven (7)
individual units across the installation locations. The Energy Bureau also ALLOWS PREPA
flexibility to consider the best mix of locations to install the emergency generation, but also
ORDERS PREPA to continue to consider optimal locations and mobile vs. fixed attributes of
emergency generation in any ongoing MiniGrid optimization proceeding activity.

The Energy Bureau further ORDERS PREPA to update the Energy Bureau with substantive
information on the status of the emergency generation procurement [“Status Report”), at
bimonthly intervals (2 Status Reports per month) during the first year commencing from the
issuance of this Resolution and Order,'® and quarterly'® thereafter until installations are
complete. This reporting is to include reporting on the status of the black start generation
RFP and associated processes, and on the interconnection study assumplion consistency
between contractors as ordered above,

15 The first Status Report is due February 28. The remaining Status Report for the first year shall be due on or
before seven (7)) business days after the end of each 15 days (Bimonthly] peried umthl June 30, 2024

% The quarterky Status Report shall commence July 1, 2024, and its periods shall be the same ast
fiscal year reports (eg., July 1 - September 30 (1), October 1 - December 31 (02}, and 20 on),
Status Report shall be filed on or before seven (7] business days after end of each quarter,
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The Energy Bureau CONDITONALLY APPROVES the RFP and the Project Application
Package with these six conditions:

X2

2.

At a minimum, at least three (3] of the seven additional peaking units must be mobile,

PREPA and LUMA must use consistent and reasonable input assumptions for all
interconnection studies used in support of the emergency generation installation,
considering that multiple contractors will be conducting interconnection studies for
different purposes.

PREPA must give prioritization to interconnection of IRP-based generation and
battery energy storage procurement over other generation installation
interconnection, where feasible, while supporting reliable system operation.

Total emergency generation will not exceed 200 MW nameplate capacity and will not
exceed seven [7] units,

PREFPA will coordinate emergency generation location, sizing, and fixed or mobile
attribute considerations with any ongoing MiniGrid optimization proceeding activity.

PREPA will report to the Energy Bureau on the status of emergency generation and
black start generation procurement, including interconnection study assumption
consistency between contractors, at ﬁpmnthly intervals for the first year, and at
quarterly intervals thereafter as statl.;gl» ove until m;ta.lliatmn

~

Be it notified and published. f’f .f .’#' '

3 ’Vw

Edlsnn Avilés Deliz
Chairman

Ferdinand A. Ramos Soegaard
sociate Commissioner

= AntoniorTorres Miranda
Associate Commissioner

CERTIFICATION

I hereby certify that the majority of the members of the Puerto Rico Energy Bureau has so
agreed on January 22, 2023. | also certify that on Ianuar:.rﬁ. 2023 a copy of this
Resolution and Order was notified by electronic mail to kbolanos@diazvazlaw and | have
proceeded with the filing of the Resolution and Order issued by the Puerto Rico Energy
Bureau.

For the record, I sign this in San Juan, Puerto Rico, today January 22 | 2023,

/ p
-tf.-f’%fﬁ

Sonia-Seda Eraztamhide
Clerk




GOVERNMENT OF PUERTO RICO
PUERTO RICO PUBLIC SERVICE REGULATORY BOARD
PUERTO RICO ENERGY BUREAU

IN RE: 10 YEAR PLAN FEDERALLY FUNDED | CASE NO.: NEPR-MI-2022-0005
COMPETITIVE PROCESS SUBJECT: Procurement of Black-5tart and
Emergency Peaking Resources

RESOLUTION AND ORDER
I. Introduction and Procedural Background

On August 24, 2020, the Energy Bureau of the Public Service Regulatory Board ["Energy
Bureau") issued the IRP Order?, regarding the Integrated Resource Plan ("IRP"] of the Puerto
Rico Electric Power Authority ("PREPA"). The IRP Order approved a Modified Action Plan
that included allowance for replacing a part of PREPA’s older gas turbine peaking resources,
up to B1 MW, subject to competitive procurement. The Modified Action Plan further
indicated that PREPA should place such peaking resources at locations with zero or only one
remaining older peaking unit (i.e., Costa Sur, Aguirre, and Yabucoa); and that the design of
such procurement should define services to be provided such as black start, rather than
specific technologies.?

After initial submissions by FREPA of a 10-Year Infrastructure Plan and the Energy Bureau
Resolutions and Orders addressing deficiencies in those plans, on March 19, 2021, PREPA
filed a document titled Motion Submitting March 2021 Revised 10-Year Infrastructure Plan
("March 19 Motion”). Through the March 19 Motion, PREPA filed a new updated version of
the plan ("March 2021 Revised 10-Year Plan") which included new black start units at
Aguirre and Costa Sur.

)JF'{ On March 26, 2021 ("March 26 Order”), in alignment with the IRP Order and the Modified
Action Plan, the Energy Bureau, approved PREPA's request for black start units at Aguirre
and Costa Sur.?

On April 14, 2021, PREPA filed a document titled Motion in Compliance with the Resolution
and Order Entered on March 26, 2021 ("April 14 Motion"), which included a list of projects
under the categories of transmission, distribution, and substations.

On April 22, 2021, the Energy Bureau issued a Resolution and Order requesting additional
information for each project in the April 14 Motion under the different project categories,
including but not limited to Transmission Line Projects, Transmission and Distribution
Substation Projects, and Distribution System Projects ("April 22 Order”).

On July 6 2021, PREPA and LUMA Energy, LLC and LUMA Energy ServCo, LLC (collectively,
"LUMA") filed a document titled foint Motion Submitting Updated 10-Year Infrastructure
Work Plan through which it filed an updated version of the 10-Year Infrastructure Plan,

which included the Costa Sur and Aguirre Black Start Projects ("10-Year Infrastructure Plan,
June 2021 Update™)*,

I fee, Final Resolution and Order on the Puerto Rico Electric Power Authority’s Integrated Resource Plan, in
re: Review of the Paerte Rico Electrie Power Authority Mnlegroted Rezource Plan, Case No. CEFR-AP-2001 8-
01, Avgust 24, 2020 {"IRP Order”).

I IRP Order, pp. 275-276 T 885,

1 See, Resolution and Order, {n re: Review of the Puerto Rico Eleceric Power Authorine’s 10 year ﬂnfmﬂru::uﬂ.'_‘_hﬂ
Fian December 2020, Case No. NEPRMI-202 1-0002, March 26, Z021 ["March 26 Drder”). //""F-F'-.—; 0. ™
00 1

* Rew, In re: Review of the Puerto Bico Blectric Power Authorioy’s 10 year Infrastructirrg Plan ﬂcccngﬁp-_?&éﬂ. Case
Mo, HEPR-MI-2021-0002, leint Metion Submitting Updated 10-Year Infrostructare Waork Plan, [uly 6.-2!}2:_] {5 uly
& Maotion™). Y S B B
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On September 7, 2021, PREPA filed a document titled Motion to Submit Second Group of
Greneration Projects Initial SOWS ("September 7 Motion"). In the September 7 Mation, PREPA
requested approval to substitute the Aguirre Black Start Project 5 for the Yabucoa Black Start
Project.”

In a Resolution and Order issued on September 28, 2021, the Energy Bureau ["September 28

Order™), approved PREPA’s request to substitute the location of the New Black Start System
from Aguirre to Yabucoa.

On August 2, 2022, PREPA filed before the Energy Bureau a document titled Motion to Inform
Reallocation of FEMA 404 HMGP Funds and Request for Approval of Generation Profects
("August 2 Motion™). Through the August 2 Motion, PREPA notified the Energy Bureau its
determination to allocate Hazard Mitigation Grant Program Funds {404 HMGP Funds™) in
part to cover an updated cost estimate of $190 million for the Costa Sur and Yabucoa
Black-5Start Units. PREPA asserted that the substantive price increase from the original $90.4
million to the updated estimate was due to the recent disruption in the supply chain and
inflation.

On August 18, 2022, the Energy Bureau issued a Resolution and Order ["August 18 Order™)
containing questions for PREPA to address, including the reasons for the about
$100,000,000.00 cost increase of the black start units compared to initial estimates, The
August 18 Resolution also required PREPA to provide the work performed and diligences set
forth by PREPA upon approval to acquire both Black Start Units close to a year ago.”

On September 7, 2022, PREPA filed a document titled Motion to Submit Responses to Requests
for Information Ordered in the August 18 Order ("September 7 Order™) in which PREPA
responded to the August 18 Order. About the Black Start Units, PREPA indicated that the
delay was caused by selecting Yabucoa as a better site and the engineering services to
complete the studies and specifications required for the draft RFP submitted by Sargent &
Lundy in March of 20228

On September 15, 2022, the Energy Bureau issued a Resolution and Order ["September 15
Resolution™), through which approved the 5100 million increase for the black start units as
the updated cost assumption, versus the roughly $90 million cost in the initial approval of
Resolution June 8 Resolution and the September 28 Resolution. In its September 15 Order,
the Energy Bureau emphasized that PREPA's lack of diligence in procuring these
projects will result in about one hundred million [($100 MM) less to transform the
Puerto Rico Electric System.®

On Movember 10, 2022, PREPA filed under seal a confidential letter to the Chairman of the
Energy Bureau, secking approval of the Energy Bureau for the launch of a Request for

Y Inclhuded in the September 7 Motion: "PREPA respectfully asserts that, after further analysis, it has concluded
that it would best serve system needs to install black-start units at the Yabuooa lecation instead of Aguirre. This
profect is therefore being submitted in place of, not in addition to, the New Black Start System at Aguirre
project. With the approach as explained above, PREPA believes that black-start and continuous emergency
operation services will be most maximized while complying with the Integrated Besource Flan [IRP) goals, by
reaching a much broader area coverage and diversity of clients who provide critical services to the population.
As an example, in the aftermath of Hurricane Marfa, the Yabucoa plant was responsible to provide continuons
service on isolated, island mode for the region. as well as black-start services on several occasions to an
important oxygen plant located in the Humacao industrial area, when oxygen for hospitals was urgently
needed. In addition, the Yabucoa plant was also responsible for black starting the Aguirme Power Complex

during the Mackout caused by the carthquake on fanuary 7, 2020, This project will be funded with the FEMA
Section 404 Hazard Mitigation Grant Program.”

k Sre, Resolution and Order, In re: Beview of the Puerto Rico Electric Power Authority's 10 pear Infraztracture Plan
Decernber 2020, Case No, NEPE-MI-Z021-0002, September 28, 2021 ("September 28 Order™).

T Aupust 18 Hesolution, p. 10, =

.f"-f-d?- .-_._1::‘\
B September 7 Motion, p, 9. Pl o oo e .
iy,
% September 15 Resolution, p. 3. f=/
NICDG
.| \ k | j_._| i
i
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Proposal ("RFP*) for black start generation units at Yabucoa and Costa Sur'® ("November 10
Request"). Included in the filing was a draft RFP for the black start units, separate technical
specifications for an EPC ["Engineering, Procurement, and Construction™) contract, and draft
contract forms for each of the Yabucoa and Costa Sur location ["November 10 Confidential
Documents").

On December 5, 2022, the Energy Bureau issued a Resolution and Order ["December 5
Order”) approving PREPA’s request for an RFP process for the procurement of black start
systems at Costa Sur and Yabucoa. The December 5 Order had specific conditions on the
capacity of the resource to be procured and the types of resources eligible to participate in
the solicitation and provide black start service. The December 5 Order also included relevant
background on the submissions made by PREPA since the issuance of the [RP Order.

On January 23, 2023, the Energy Bureau issued a Resolution and Order ("January 23 Order”™)
through which it conditionally approved PREPA’s RFP process for the procurement of
emergency generation at Jobos, Daguao, and Palo Seco subject to various conditions,
including that PREPA would report to the Energy Bureau on the status of emergency
generation and black start generation procurement.

In compliance with the January 23 Order, on March 16, 2023, PREPA filed before the Energy
Bureau a document titled Mation to Inform Status Report on the Emergency Generation and
Black Start Generation Procurement in Compliance with the fanuary 23, 2023 Order ("March
16 Motion™). PREPA included as Annex A to the March 16 Motion a document titled RFP 3784,
Power Advocate Event 138790 New Black Start Units Yobucoa and Coste Sur Power Stations
("RFP 3784 Status Report™) about the black start generation procurement. As Annex B,
PREPA included a document titled RFP 3800, Power Advocate Event 139303 New Peaker Units
for the Daguao, fobos, and Palo Seco Power Stations ("RFP 3800 Status Report"] about the
emergency generation procurement. PREPA also requested that the Energy Bureau
determine that the status reports included as Annex A and B are confidential and maintain
them under seal until the competitive procurement process is completed.®?

On April 14, 2023, the Energy Bureau issued a Resolution ("April 14 Resolution”) taking
notice of the March 16 Motion and granting confidential designation and treatment to Annex
Aand B of the March 16 Motion. The April 14 Resolution also stated that since the generation
units being procured in RFP 3784 and RFP 3800 shall eventually be under the aperation and
maintenance of Genera PR LLC ("GENERA") as per the LG OMA!LZ the Energy Bureau
ENCOURAGES GeneraPR LLC to assume, an active role and jointly engage with PREPA in the
RFP process to promote a cooperative working relationship intended to ensure an efficient
and orderly transfer of care, custody and control of the Legacy Generation Assets between
both parties.

Il. Analysis and Conclusions

As noted by the Energy Bureau in earlier Resolutions and Orders, it has been almost two
years since the time that the Energy Bureau approved the Black Start resources at Costa
Sur and Yabucoa, and over 8 months since it approved the procurement of the
emergency generators at the Daguao, Jobos, and Palo Seco Power Stations,. Since then,
the estimated cost for the Black Start resources has increased by $100 million, according
to data provided by PREPA. In the meantime, GENERA is in the Pre-Mohbilization stage of
the LG OMA, with expected transfer of LG Generation operations and control to occur
within the next several months, After that transfer, GENERA will have responsibility for
operating and maintaining the LG Generation resources, and for leading planning and

procurement activities related to those facilities, including procurement processes fhat
include federal funding support. The expected transfer of operations and cqn_[m‘]'nrthi:'- :

e

' Black Start Units at Yabucoa and Costa Sor ("Black Start Projects™ )L

"March 16 Motion, po 2, 1. 6.

1! Puerto Rice Thermal Generabion Facilities Operation and Maintenance Agreement, between PRE) 3 I&E"Pnertu
Rico Public-Private Partnerships Authority (P37 and Genera PR, LLC, fanuary 24, 2023 (LG OMA™). ™0 " °

TAO0O08
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LG Generation will oceur before the conclusion of bid awards and contract execution
related to PREPA's RFP 3784 and RFP 3899,

Therefore, the Energy Burcau DETERMINES it is vital for GENERA to immediately
assume an active role in administration of these RFP processes, and to provide formal
input into those processes to ensure the procurement of the black start units at Costa
Sur and Yabucoa and the emergency generation units at Daguao, Jobos, and Palo Seco are
being completed efficiently, and allow for efficient and low-cost procurement and future
operations of such generation units. The Energy Bureau DIRECTS GENERA to, on or
before five (5] business days from the notification of this Resolution and Order, to file
any suggested revisions to PREPA’s RFP 3784 and RFP 3899 processes, including any
suggested changes to the RFP documents and bid schedules, to outline a plan for
transitioning administration of those RFPs from PREPA to GENERA, and to outline a
proposed process for implementing its suggested changes and administration of the
RFPs for black start and emergency generation resources, Any revisions suggested by
GENERA must comply with previous Resolutions and Orders issued by the Energy
Bureau. The filing of GENERA's compliance with this Resolution and Order shall be in
the form of a Mation to the Energy Bureau in this docket.

However, this Resolution and Order DOES NOT AUTHORIZE any extensions to the existing
procurement calendar. Any suggested revisions to the procurement process shall cause no
delay to the exiting procurement calendar.

The Energy Bureau WARNS GENERA and PREPA that:

(i) noncompliance with this Resolution and Order, regulations and/or applicable laws
may carry the imposition of fines and administrative sanctions of up to $25,000 per day;

(i) any person who intentionally violates Act 57-2014, as amended, by omitting,
disregarding, or refusing to obey, observe, and comply with any rule or decision of the
Energy Bureau shall be punished by a fine of not less than five hundred dollars ($500)
nor aver five thousand dollars ($5,000) at the discretion of the Energy Bureau; and

(iii) for any recurrence of non-compliance or violation, the established penalty shall
increase to a fine of not less than ten thousand dollars ($10,000) nor greater than twenty
thousand dollars ($20,000), at the discretion of the Energy Bureau.

Be it notified and published.

Associate Commissionsr

élﬂa B. Ugaﬂ%muin “~_Antonio Torres-Miranda

Associate Commissioner Associate Commissioner
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CERTIFICATION

| hereby certify that the majority of the members of the Puerto Rico Energy Bureau has so
agreed on May _Ef_. 2023. 1also certify that on May 2., 2023 a copy of this Resolution was
notified by electronic mail to mvazquez@diazvazlaw; jmarrero@diazvazlaw;
brannen@genera-services.com;  kbolanos@genera-services.com;  regulatory@genera-

pr.com; and | have moved forward filing the Resolution issued by the Puerto Rico Energy
Burea.

| sign this in 5an Juan, Puerto Rico, today, May B, 2023.

Sonia S_E:_Ia" Gaztambide

Clerk plr "

TAO010
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PUBLIC SERVICE REGULATORY BOARD .01 i
FUERTO RICD ENERGY BUREAU

IN RE: PREPA’S 10-YEAR PLAN CASE ND.: NEPR-MI-2022-0005
COMPETITIVE INFRASTRUCTURE
PFROCUREMENT PROCESS SUBRJECT:

PREPA's Response tr Resolution and Onder
entered on May 8, 2023, Reganding Genera-
PR's Imervention in  Omgoing  Public
Procunemsent Process

FREPA'S RESPONSE TO RESDLUTION AND ORDER ENTERED 0N MAY #, 2023,
REGARDING GENERA-FR'S INTERVENTION IN ONGOING PUBLIC
FROCUREMENT PROCESS

TO THE HONORABLE PUERTO RICO) ENERGY BUREAL:
COMES NOW the Puerto Rico Ebectric Power Authority (FREPA) through the

undersigned logal representation and respectfully submits and requests as follows:

L Introdustion

By way of a Resabution and Onder eatered on May 8, 2023, the Puerto Rico Encrgy Burzan
of the Public Service Regulatory Board (“Energy Bureau™) seeks 1o allow for the intervention of &
private entity in a public procuirement process contrarny to the cumment legal framewark that
regilaics public competitive bidding processes in Puerie Rico. Genera PR LLC (“Genera™) will
start providing services to PREPA beginning on July 1. 2033, pursuant to the LG OMAY, not
before, As will be discussed below, nothing in either the LG OMA or Pucite Rice's kegal structure
would allow o privale entity 1o have decisiomal making austhority over an ongobng public
competitive bidding process commenced by FREPA, (nce Gencra begins providing services o

PREFA om July 1. 2023, it will have the opportunity to parsue those competitive bidding processes

! Pugrin Rivo Flermal Gemeration Faclities (penatios ond Matmteamoe Agrerment, henieen PREPA, the Pasria
Fice Publie-Privete Partnerships dsthoriy (5907 st Gendea PR, LLC, Jemarydd, 2620 (LG OMA)

TAO11



allowed by ibe LG OMA and pursuant 1o its own procurement manusl. To be certain, PREPA is
wholchearedly in agreement with allowing the Genera team 1o provide guidance, suggestions and
Joimily engage with “PREPA in the RFF process to promote a cooperative working relationship
imended o ensure an cfficient and orderly transfer of care, custody and control of the Legacy
Generation Assets hetween both parties ™ Notwithstanding, PREPA is in disagreement with
allowing any substantinl change of this ongoing request fir proposal (“RFP) process a1 ihis
advanced stage of the proceedings and much less permit Genera (o have any decision making

authority in this public process.

1. Proceduersl Backgroand

. On August 24, 2020, the Energy Bureau issued the IRP Order’, regarding the Integrated
Resowrce Plan ("R} of PREPA. The [RP Ovder appeoved a Modified Actipn Plan that included
allowance for replacing o part of PREPA"s older gas turbine peaking resources, up to 81 MW,
subject to competitive procurement, The Modified Action Plan further indicated that PREPA
should place such peaking resources ot locations with zero or only one remaining older peaking
init (.., Costa Sur, Aguirre, and Yabucoa); ond that the design of such procurement should define
services to be provided such as black start, raiber than specific technologies.

r O March 19, 2021, PREPA filed & document tifled Motion Submifting March 227
Bevised 10-Feoar Infraviructiee. Plan (“March 19 Motion™). Through the March 19 Motian,
PREPA filed a new updated version of the plan (“March 2021 Revised [0-Year Plan™) which
included new black sart units ot Agwirre and Costa Sar,

T April 14, 2033, Resohition and Order

? See, Final Resolution end Cvder on the Pueria Rioo Electric Power Authonty’s Integrated Reipurce Plas, fn re-
Rrvinw o ihe Preerte Rico Elecirke Power dnthorily Intprosed Resowrre Plan, Case Mo, CEPR-AP-I01E- 0001,
Aigust 24, 2000 (*IRF Order™),

* [RP Owrdder, pps IT5-276F RES

TAO012



1. O March 26, 2021 {“March 26 Order™), in alignment with the IRP Order and the Modified
Action Plan, the Energy Burcau, approved PREPA™s request for black star undis at Agubmre and
Costa Sur,*

4. Om Apdl 14, 2021, PREPA filed a document titled Morion in Compliamce with the
Resolution amd Order Entered on March 26, 2021 ("April 14 Maoticn'™), which included a list of
projects mnder the categonics of imnsmission, distribution, ond substations,

. Thereafier, on April 22, 2021, the Energy Puresu issued a Resalution and Order requesting
additional information for each project in the April 14 Motion under the different project
eategories, inchiding but not limited 1o Transmission Line Projects, Transmission and Distribution
Substation Projects, and Distribution System Projects (*Apeil 22 Ovder™).

6. On Juby 6, 2021, PREPA and LUMA Energy, LLC and LUMA Energy ServCo, LLC
{collectively, “LUMA™) fiked a document tiled Joinr Motion Swhrinting Upsdated 10-Year
Infrastructure Work Plan throwgh which it filed an updsied version of the 10-Year Infrastructure
Plan, which included the Castn Sur and Aguime Black Start Projects (*10-Year Infrastructure Plan,
Jume 2021 Update™)* and subsequently, on Seplember 7, 2021, PREPA filed & docusnent tibed
Mation tar Sreharit Secomnd Group of Generation Prajects Initial SOWE {"September 7 Motion™). In
the September 7 Motion, PREPA requested approval to substitene the Aguine Black Stan Praject
for the Yabucon Block Stan Project which the Energy Buresu approved on Seplember 28, 20217
7. Inresponse, on August 2, 2022, PREPA fiked before the Encrgy Bureau a document titled
Motiou 1o Inform Realldcation of FEMA 404 HMGP Furds and Reguest fir Approval of

* See, Resolution and Crder, In re’ Reviaw of the Prorta Riso Elestric Power futborin's Mevear Infavracirs Flan
Dwcambyr JOM Casg Mo, NEFE-MI-200 10007, March 26, 200 ) {"March 26 Cirdir™),

" Kew. b re: Review of tha Porcrte Bico Elecirls Power duthorinr's 10 yeor fafrasrucnus Plas Decesvber J030 Case
Ko, KEPR-M 202 10002, Joint kfation Satoniing pdoted 10 Fror Sgfvasmmicrare Werk Plan ialy 6 32T ("ol
& Mbation™)

" See, Revolutive arel Crsler, fery: Review o the Puerto Rice Eleciric Power duiorily’s 161 v Infrmiracre
Py Decamber T, Case Me, KEPR-MI-2021-0007, Seplember 23, 2001 | “Sepdember 21 Dirder™)

TAO13



Generation Profjects (“August 2 Mation"), Theough the August 2 Motbon, PREPA, natified the
Energy Burenu its desermination to allocate Harard Mitigation Grant Program Fursds (=404 HMGP
Funeds™) in part to cover on updated cost estimate of $190 millioa for the Costa Sur and Yabucos
Black-Start Units, PREPA asseried that the substantive price increase from the original 5904
miHion 1o the updated estimate was due 1o the recent disruption in the supply chain and inflagion,
5. On August 18, 2022, the Energy Burcou issued o Resolution and Order (“August 18
Order”) condpining questions for PREPA to address, including the ressons for the about
5 100, 000,000,080 cos increase of the black stan units compared 1o initial estimates, In compliance
with the abave, on September 7, 2022, FREFA filed a document titled Marion fo Submir Resporses
ty Requests for Infirmotion Ordered i the Augest 18 Creder (“August 1B Onder Response™) in
which PREPA responded o the August |8 Ovder, Reganding the Black Start Units, PREPA
indicated ansong olber rationale, that the delay was coused by selecting Yabucoa as a belter sile
and the enginesring services 1o complete the studies and specifications required for the draft RFP
submitted by Sargent & Lundy in March of 2022." The Encrpy Buresu approved the 5100 million
increase on September 15, 2022 ("September 15 Resolution™),

. To commence the procurement process, on November |0, 2022, PREPA, filed under scal
wonfidential better to the Chainman of the Energy Burean, secking approval of the Energy Bunzau
for the lamnch of 8 KFP for back start generatson enits at Yabucos ond Cosin Sur (“MNovember 10
Request™, Included in the fling was a draft RFFP for the black start units, separate tochnical
specifications for an EPC (“Enginecring, Procurement, and Construction™) contract, and draft
contract farms for each of the Yabucoa and Costs Sur location (“Movember 10 Canfidential

* S, Resolutlon and s, Tt ré: Rieview of the Pudrio Rice Elsctric Power Auiborite's 10 sear fafrusicsciues
Fian Diveeber J00, Case Mo, NEPR-ME202 10002, Semember 28, 2021 {“Saptember 28 Owder™),

4
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Documents™), The Energy Buresu, through Resobution and Ornber Bsued on December 5, 2022
("December 5 Onder™), approved PREPA’s request for an RFP process for the procanement of
blnck stort sysiems al Cosia Sur and Yabucea, The December 5 Order had specific conditions an
the capacity of the resource 10 be procured and the 1ypes of resources eligible to participate in the
solicintion and provide black start serviee.
0. Thereafter, on January 23, 2023, the Energy Burcsu issuod 8 Resolution amd Order
(*“January 23 Order™) through which it conditionally approved PREPA"s RFP process for the
procurement of emergency genemtion ot Jobos, Doguoo, and Palo Seco subject 1o various
conilitions, including that PREPA would repart o the Energy Bureaa on ibe sistiss of emengency
generatkon and black sian generation procurement,
I, In complisnce with the lamuary 2% Opder, on March 16, 2023, PREPA filed before the
Energy Burcow o document firfed Mottor to Inform Starus Beport on the Emergency Generation
and Black Start Generation Procwrement i Compliance with the Jonwary 23, 2023 Ovder (“March
I'& Motion ). Regarding the hiackstar genemtion procurement process, FREPA included a5 Annex
A to the March 16 Motion o stotus report titled BFF 3784, Power ddvecare Evert T80 New
Bk Stary Uity Yatwcos aod Costa Sur Power Stations (“RFF 3784 Siotus Report™'). As Annex
B, and regarding ihe emergency generation procurement, PREPA included o slatus report titled
REFF 3500, Power Advocele Evemt F39303 Now Peaker Uitz for the Dirgiao, Jobas, and Pala
Seco Power Stationy ("RFP 3800 Swius Report™). PREPA also requesied that the Energy Bureaus
ahetervine that the staus reports inclisded as annexes A and B be maintained confidential and wder
seal until ile competitive procurement process is completed.

12, Om April 14, 2023, the Energy Bureau issoed a Resolratton (“April 14 Resalation™)
taking notsce of the March 16 Motion and gramting confidential designation and treatment 1o
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onexes A and B of the March 16 Motion. The April 14 Resolution abso. stated that, since the
generation units being procured in RIT 3784 and RFP 3800 shall evemtually be under the operation
and maimenance of Genern as per the LG OMA, the Energy Bureau encouraged Geners to assanse,
an active role and jointly engage with PREPA, in the RFP process to promoie 3 cooperative warking
relationship imtended 1o ensure an efficient and orderly tmnsfer of care, cusiody and control of the
Legacy Generation Assets between both partics.
13, Thereafter, and completely unexpecied by PFREPA. on May &, 2023 the Encrgy Burcau on
its owmn accond isseed a Mesmlmiton and Order (“May & Order™) where it determined that Gemers
bud o immediately assume an active role in administration of these Request for Proposals
(“RFF") processes, and o provide formal input mio those processes o ensure the
procurement of the hlack start units ot Costa Sur amd Yabwcoa and the emerpency
peneration units af Daguan, Jobos, smd Pale Seco sre being compleied eMicienthy, nnd allow
for efficient nnd low-cost procurement and future operations of such generation unis.
14, Additionally, the Energy Burenn ordered Gener to, on of before five (5) basiness duys
from ke notification of the May % Order, file any saggested revisions to PREFA's RFF 3784
and RFF 3599 processes, incloding any suggesied changes in the RFP documents and bid
schedubes; to outline o plan for transitioning admindstration of those RFPs from PREPA 1 Cienera,
and to oitling o propased process for implementing fis suggested changes and administration of
ihe RFPs for black start and emergency genersiion resounces.

L Discussion
15, First amd foremost, PREPA would like 1o state for the record that it has po isswe with
sharing with Genera the status of the process and allowing the Genera team 1o provide guidance,

suggestions and jointly engage with “PREPA in the RFP process to promote o cooperative working
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relationship intended to ensure an efficient and orderly transfer of case, custody and contral of the
Legacy CGeneration Assets between both parties.” That is the nature of the iransition process and
PREPA is fully on board with this encouragement by the Energy Bureius, PREPA has in fact been
shasing information with Genern regarding these RFP*s and has made Genera privy of the details
of the process. Notwithstanding, PREPA wholcheantedly disagrees with the extent of the May &
Order [ssued by this Energy Burean, given that it goes beyvond what is nflovwed during an open,
efigaing procurement process by o public entity. Additionally, sach an uncalled-for Intervention
by & private party in a public process when that pany has yet 1o gan is Service Commencement
Dt is mot legally suppontable. Lasily, the May 8 deicrmination fs an extrermnely drastic one that
would further delay the proceedings that this Buresu has unfaldy criticized PREPA so much for.

16, K isone thing for this Encrgy Burean wo empower Genern to request that it take an active
rabe and, ingether with PREPA, participate in the RFT* process to promoie 8 cooperative working
relationship and ensure that legacy generation assets are ansferred appropriascly, but it is
amother thing altogether, to arder Genera, oul of the blue, jn o short perind of tme and
withowt any basks i ke any suggested revisions 1o PREPA's RFP 3784 and RIFP* 3899 processes,
including amy suggested changes 1o the RFP docusments and bid schedules, to outline a plan for
trmnsitioning adminkstration of those RFPs from PREPA o GENERA, and to cutline a proposed

process for implementing its suggested changes and administration of the RFPs far black stan ansd

17, Ome of the essential provisions ofihe LG OMA is the Service Commencement Dute, which
as of now has been rescheduled for July 1, 2023, This is the date when Genera will siart peoviding
serviees In operation amd maimtenance of thermal gencration facilities, Undil that date, Genera

TAO17



camnol Forrmally engage in any proceedings. much less have any type of decision-making autharity
that would give them an unfair advantage over other interested panies or violate the terms af the
agreemenl.

1%, LG OMA in Secifon 5. Services Generally specifically states the following:

L 0T 0 EMCIN T ] seryEee Liim menc I udhmhmgcfnr
Cramer’s payment to Operator of all amounts owing W Opertor under ihis
Agrecment, Operator shall (i) provide management, operathon, mainienince,
repair, restoration, replicement and other related sorvices for the Legacy
Generatbon Assets, as well 03 any aptimization (inchuding fcl and efficiency)
approved by PRER, in each cxse that are customary and approprinie, of as required
by Applicable Law, including the services set forth in this Aniele 5 (0&M
Services) and Annex IX (Scope of Services), and (i) establish poficies, programs
ordl procedures with respoat theneto, to the extent not akready cstablished in the
Services Documentation (all such services, the “08&M Services™), in cach case, in
necordamos with the Contract Standards and Applicabls Law. It is the Partics” infeni
that cxcept for the rights and responsibilitics reserved 1 Cromer and Admindstrator
s sed forth in Article 6 (Rights and Responsibilities of Owner and Adminisirator)
0F 48 ks Mhersise be expressly provided in this Agreement, Operator shall {A)
be entitled to exercise oll of the rights and perform the responsibilities of Oweier in
providing the O&M Services, and (B have the sutosomy and responsibility to
operate and mamntain the Legacy Genertion Asscts amd establish the related plans,
palicies, procedures amd programs with respect thereto s provided in this
Agreemend. In providing such D&M Services, Operator must eomply with all
requirements of Applicable Law, including the requirements of the Consent Decree,

19, The purpase of this provision is 1o ensure that all parties involved have a clear understating
of cach other’s roles and rights during thee different LG OMA stapes, By sdhering o thess nules,
the RFMs can be comploted suceesslully, within the bounds ‘of the law and with all parties
benefiting from the partnership. Any action comtrary to these chear contractual terms jeopardizes
the arderly irnsition of the legacy assets operations ax well as the legality of the RFP processes.

2 Genern should mot have amy type of decisional authority in proeeedings before the
Service Commencement Date and must not be allowed to change the carrent RFF because it
couild leasd 1o @ pablic procurcment process beyond the baunds of what would be legal, Mothing in
Puerio Rica's legal Framework would allow a private party 1o be invelved andfor make decisions
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im what i public procurement process, much less change it, Fariher, nothing in Act 83-1941% Aat
120-2018", Act 20-2009" o5 any other legal mmborily supporis a proposition whershy o privite
sctor tnkes any 1ype of binding decision i s public competitive bidding process.

Zl.  Uponihe Service Commendement Date begins nothing will impede Cenern Trom parsaing
its oan competitive bidding process within the confines of #s own procurement manaal and within
the bounds of what is allowed pursuant 1o the LG OMA, until then PREPA s the emity in charge
of conducting its own procurement processes,

2. This is not the time for the Energy Buresu o be going bevond s autharity and giving
rights 1o a private entity owside of what is allowed in the low. Fanher, these RFP processes have
been conducted pursuant t Joint Regulation 8815", Regulation 8815 dictstes the paramelers and
requirements both PREPA and the Energy Barcay must adhere o in relatbon to o pablic
procurement process. AS relevant 1o this maotion, the Enerpy Buresi®s role in a procurement
process dictated by Regulation BE15 is limited to those imerventions sricily contemplated in such
priovoess, including approving the RFP coptent'* and spproving the contracts'® once the RFP has
been awarded. Mothing in said regulation would allow the Enerigy Burca so actively intorvene in
an open and minning procurement process wilkoul a clear amendment 1o Regulation 8213, much
less b alloww @ privite party bo have decision making sutherity when such granting of authority has
no precedent in low,

23, The RFFPs arc abready ot an advancod stage amd proposals are expected as soon as May 20,

*Mct Mo, 83 of May 1L 1941, s mmended “Fuerio Kico Elesini Porwesr Authorsy As™

¥ At o, 120 of June 21, 2018, i amended Poerio Bico Electnic Power Syitem Transformution Aot

" Act Mo, 29 of fune 8, 3009, a5 amesded “Pubdss-Private Pamsenhip Authority Act™

"2 “Laint Regulation for the Procuresseny, Evaluaiinn, Selection, Negokation ang dvard of Contracts for the
Purchase of Enevggy and Het Progarement, Evaluation Snlection. Negoslation amd Airard Proceds e th
Miuderwizadion of i Genevadion Fleer®

" Athele 4.2 of Joint Regulation: BEIS

* Articke 7.1 of Joim Regulason BEDS
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2023. PREPA’s Evaluntion Committes, the public servants” emtity with suthority over ihe REP
process, will adhere 10 the approved RFF to ensure the faimess and transparency of the process,
eomplying with their fiduciary duty, By maintsining the highest standards of transparency in the
procurement process, PREPA cun enswre that the intended benefits of its programs would be far-

4. PREPA's RFPs prixesses are bound and approved by the Encrgy Bureais, Once the Encrigy
Bureay approves the competitive RFP process, i has relinguished it jurisdiction and suthority
owver amy alieration o the process that PREPA parsees and ondess requested by PREPA it cannot
be changed, Jurisdiction and oversight are key clermsents in the regulatory process, Omce the REF
has been approved, any significant change to the contents would require starting the process anew,
tiegating the benefits of the previous approval and adjudication. While the Encrgy Bureau has the
suthority o review and apprive the RFP content before publication nnd bier approve the contracts
of the RFF awards, it does not have the asthonity to amend an ongoing RFP process and much less
ot the hehest of a private party which has not decisional rights in this process. The Enengy Bureau
must seck bo maintain & sable, comprebensive regulatory fmmework 1o ensure the wnintermupled
siapply af electricity 8o the island in en impartial and relisble Fashion, Onee an organized Imnsstion
o the private opernior ensucs that privaie operator will have the ability 1o conducl its own
competitive bidding processes within the bounds of the LG O3A, its procurement manual and the
luw,

WHEREFORE, for the reasons stsed shove, PREPA respectfully requests the Energy
Bureau go (i) take notice of the arguments owlined above, (i) clarily its May & Order to not sllow
for any changes 1o the angoing RFP processes in the best interests of transparency and legal
framework that regulstes competitive bidding processes as well as (i) allow the RFPs proceedings
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b contimig &% they hive been carried ot to daie,
RESPECTFULLY SUBMITTED.
In San Juan, Puerto Rico, this 11 day of May 2023,

Maraliz Vicequez-Marrero
TSFR 16,187

o
Joannely Marrero Cruz
T5PR No. 20,014

i

DIAZ & VAZQUEZ LAW FIRM, P.S.C.
290 Jestis T, Pifiero Ave,

Omiental Tower, Suite 803

San Juan, PR 0041 8

Tel.: {T-!Tj NE.T133

Fax. (TET) 4975664

11
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CERTIFICATE OF SERVICE
It is hereby cortified that, on this same date, | have filed the above mathon with the (ffice
of the Clerk of ithe Energy Burcaw using lis Elecironic  Filing  Swstem  at
hitps:adicacs s o
In San Juan, Puerto Rico, this 11™ day of May 223,

Joannely Marrero Cruz
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HEFE
Recailvad:
GOVERNMENT OF PUERETO RTCO
FUBLIC SERVICE REGULATORY BOARD May I5, 2033
PUERTO RICD ENERGY BUREAL
336 PM
IN RE: CASE KO MEPR=-MI-222-0008

1D YEAR FLAN FEDERALLY FUNDED
COMPETITIVE PROCESS SUBJECT: Memorandum of Law Requesting
Confidemiial Desipnation and  Treatmend of
Genera PR LLC's Proposed Process for the
Frocuremend of Black-Stan and Emergency
Peaking Resoarces

MEMORANDUM OF LAW REQUESTING CONFIDENTIAL DESIGNATION
AND TREATMENT OF GENERA PR LLC™S PROPOSED PROMESS FOR THE
PROCUREMENT OF BLACK-START AND EMERGENCY PEAKING RESOURCES
T THE HONORABLE PUERTO RICD ENERGY BUREAL:
COMES NOW GENERA PR, LLC ("Genera PR™), through #is counsel of record, and

respegtiully submits and prayvs as follows:

L INTRODUCTION

1. OnMay 8%, 2023, the Puerto Rico Energy Burean of the Public Service Regulatory
Bowrd (ibe “Energy Bureaw™) isssed & Resolutlon and Onder (the Moy §® Oder™) in connieclion
with the Request for Proposals (“RFP™) processes initiated by the Puerto Rico Electric Power
Authority (“FRERFA™) These processes specifically concemed the procurement of the black san
systems ot Costn Sur and Yabueoa, designated wnder RFP 3784, andl the procurement ol emergency’
generaion at the Jobos, Daguao, snd Pabo Seeo Power Stations, as detailed under REP 3299,

2; Pursuant to the Moy 8% Order, the Energy Burean direcied Genera PR 10 submir,
on or before May 15, 2025, any proposed amendmenits to the BFP process documents and bid

! Bee Resolation snd Crdar, fu e 10 Kpar Py Feoerally Panslead Competiviee Process, Cise Mo, NEPR-MI-2022-
005, My B, 208 " ivlay 8% Oeder™)
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transition of RFP administration from PREPA 1o Genera PR. Morcover, Genera PR was: also
required 1o cutline & proposed process for implementing s suggested modifications, as well as for
managing the RFPs specifically pentaining 1o black start and emergency gemeration resources.

3, In compliance with the May 8% Owder, Genera PR hereby submits to the Energy
Buresu its proposed process for the procurement process of black-start and emergency peaking
resources for this Energy Burcaw's review and approval, See Exhibit |, submitted under scal of
confiden iality,

4. Additionally, Geners PR hereby formally requesis that Exhibit | be kept
confidentinl and, in support of this request, subinins s Memomndum of Low belosw, clucidating
the legal rationale under which Exhibit | should be filed under a seal of confidentiality. As will be
expounded upon subsequently. the proposed RFF process autlined in Exhibit | warmms peotection
from public dischosure, as these documents encompass privileged and confidential information.
This information includes but is not limited 1o details about Gemers PR's technkcal analysis and
additional data that may be classified as trade secrets.

.  REQUEST FOR CONFIDENTIAL DESIGNATION
A, Applicable Law and Regulation to a request for confidentiality before the PREB

5. The primary statute that oversees the handling of classified information submited
10 this Honorable Energy Burcau is Section 6.15 of Act No. 57-2014, also known as the *Pucrto
Rico Energy Transformation and RELIEF Act,” This seciion provades that *[i]F any person whe
required (0 submit information 1o the Encrgy [Burenn] belicves that the Information to be submitied
haxs any confidentiality privilege, such persan may request the [Bunesu] o treat such information
as such..." 22 LER.A. § 10540, If, upon conducting a thorough evaluation, the Energy Bureau
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theems that such information should be protected, “it shall grant such peotection in & manner that
heast affects the public interest, tramsparency. and the rights of the partics nvolved in the
sdministrative procedure in which allegedly confidesial document is submitted = I At Section
6.15(n), Accordingly, such information shall be kept out of public reach by the Enengy Bureau, and
“the information shall be duly safeguarded and delivered exclusively to the personnel of the Encngy
[Burcau] who needs o know such information under nondisclosure agreements.™ fd, At Section
Gl 5eh. Thus, “[thhe Energy [Bureau] shall swiftly act on any privilege and confidentiality claim
made by a person subject to its jurisdiction by means of 0 resolution to such purpases before any
allegedly confidential information is disclosed ™ B At Section 6.1 3{d).

6. In conjunction with the aforementioned. Energy Burcau Regulation 815, also
kncwn as the Jodmt Regralation for the Procurement, Evalwation, Selection, Negoration, amd dward
of Contracts for the Purchave of Energy and for the Procurement, Evalwation, Selection,
Negotintion, and Award Process for the Modernization of the Generativn Fleet and ofher
Resources (" Regulntion #8157), provides clear and explicit sfeguards for confidermial information
during competitive bidding procedures. as delinesicd in Articles 4.2 and 10,2,

T In its pertinent part, Article 4.2 of Regulation BE15 mandaies that “prior 1o
launching any public procurement process, and afler receiving the approval of the [Board of
Direcsors] from PREPA 1o proceed with the proposed [plroject and procurement process, the
Executive Dircctor [of PREPA] will notify in wriling 1o 1he Energy [ Burcau] the recommendations
of the Project Committee with respect 1™ (i) the proposed [plroject, including all associsted
documents that explain the [plroject; (i) the proposed parameters 1o determine such profit margin

# Article 2.21 of Regabition BRIS, the project commities is designated b reccive sl cvaluate qualifications snd o
proposals recrived (n & Request for Qualificatioss of RFP process, negotiaie ith the highest ranking Froposen o
wﬂmﬂummmuhﬂmw.ﬂw.ﬂm;nhm
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and price escalators; (ili) consistence with the Integrated Resource Plan approved by the Energy
[Bureau]; and {iv} compliance with Regulation 8815, the Acts, and ather applicable regulations.”
Importantly, Article 4.2 further provides that this communicated information shoubd remuin
confidential while the sdminkstrative competitive procurement process is ongoing,’

8. Additionally, in its relevant pan, Article 10.2 of Regulation 515 further provides
guidance that:

Ownce the Contract has been executed, [PREPA] shall make public the report of
the Project Committes which shall contain the imformation related 1o the
procurciment, evilustion, scoring, selection and nepotistion process, and the
information contnined in the Proposal as required by bw, except trade seorels,
praprietsry or privileged miomation of the Proponent clearly identified as such
by the Proponemt, or information that must otherwise be protected from
pablication sccondimg 1o law, unless oiberwise ordered by a court order, in cach
case, if [PREPA] determines that the profection of such information |s
appropriste.”

B In axddition to the aforementioned, i i worth moting that nder Act. Mo, 80-201 1,
ibso knowm ns the fndiestral and Trosle Secred Protection Act of Puerie Rico (*Acl No. 80-20117),
certain information may be granted protection as a trmde seeret. Specifically, Aet, Mo, 803011
provides that indusirial or trade scerets are deemed to be any information:

o That kas a present ora potential independent financial value or that provides
a busimess advaniage, insofier a5 such information is nel common
knowledge or readily accessible through proper means by persans who
could make o moenetary profit from the ise of disclosure of such
infarmation, and

b For which reasonable securily moasares have been taken, &5 circumstances
dietate, to malnian its confidemtiality,

. Furihermore, in the context of Act. No. 806201 |, information refers 1o knowledge
that amplifies or clarifics existing understanding, including but not limited 1o formulas,

compilations, mothods, techniques, processes, recipes, designs, treatments, models. or pattemns.

! Artiche 4.7 of Regulation ER15,
L ]
[
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See Article 3 of Act. No. 80-201 1. In addition, Puerto Rice's Supreme Court has delinesied 3 irde
secret as any process for manufacturing, tresting. or preserving maicrials, a formula or recipe, &
blucprint or pattern for ihe development of machinery, of even o list of specialized customers that
comstitute a distinet market, thereby bestowing a competitive advamage upon its owner, See Pence

Addv, Mesd, v, Santingo Gongilez, 197 DPR 891, 903-904 (2007).
B, Grownds for Confidentinlity

1. While the provisions of Anicle 4.2 of Regulation 8815 primarily outline the
relationship between the Executive Director of PREPA and the Energy Bureau in the process of
RFP conternt approval by the Erergy Barcaw, Genera PR maintaing thal these provisions should
apply 1o them, particularly in light of the nature of the information that the Energy Bureay has
sougght from Genera PR under the May 8* Order. Given the present stage of procecdings. revealing
Genera. PR's proposed RFF process could potentially compromnise the impartiality of all
fartheoming proposals offered by Proponents.

IZ.  Furihermiore, Generd FR's proposal resales from an in-depth progriciary analysis
built upan a conprehensive market understanding and assimilation of past experiences. It contains
detniled strategic insights tha, if disclosed, could provide undue advantage to ather partics in the
procurcmenl process and compromise the faimess of competitive bidding, Hence, it is of
pammount importance that the confidentiality of Genera PR's proposed RFP process is respected
and uphekl.

13.  As aresult, Genern PR respectfully requests the Energy Burcau to confirm ibe
confidential status of these documents and information and 1o issue an order mandating their
preservation under seal. Disclosure of these proposed RFP processes woukd provide an unfair
advantage to potential proponents. Moreover, these comments anc still draft forms subject 4o the
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Energy Burean's approval, As such, they represent communications leading to a competitive

procurement process that could disrupt future proceedings if diselosed at this juscture.

WHEREFORE, for the reasans stated ahove, Genera PR respectiully requests that the Energy

Burcau take NOTICE of this Motion. ACCEPT Genera's response included in Exhibit 1 1o this

Motion and the sitschments to Exhibit | and keep the same confideatial,
RESFECTFULLY SUBMITTED.

Ik San Jisn, Puerio Rico, this 25% day of May 2023,

ECLIA SBGH

PO Box 363068

San Juan, Puerio Rico 004920
Tel. (TRT) 3003200

Fax {78T) 3003108

¢ forge Farndndes: Rebored
large Ferndndez-Reboredo
Hrgishgblaw.com

TSPR 4669

& Alefantre Lipez-Rodrigueg
Alejandro Lopez-Rodriguez
ihopeaisheblvw.com

TSR 22,996
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CERTIFICATE OF SERVICE
Wi hereby centify that o trae and accurate copy of this motion was filed with the OiTice of
the Clerk of the Energy Bureau wsing its Electronie Filing System and that we will send an
electronic copy of this motion 1o the atiomey For Puento Rico's Electric Power Autharity (FREPA),
kannely Marrero-Crur, &t jmarerofidiszvazlow: and Mambiz  Vizquez-Mamrer, ot
e L,
In San Juan, Puerio Rico, this 25% day of May 2023

&L lorpe Ferndndez- Reboredo
lorge Fernindez-Rebareda
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HEFR

GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD Aug 16,
PUERTO RICO ENERGY BUREAU

Recelvad:

2023

G:24 PM

IN RE: CASE NO.: NEPR-MI-2022-00035

10 YEAR PLAN FEDERALLY FUNDED
COMPETITIVE PROCESS SUBJECT: Motion to Submit Bi-monthly
Report on the Status of Emergency Generation
and Black-Start Generation Procurement for the
Period of August | w August 15, 2023, in
Compliance with Resolution and Order Dated
Januvary 23, 2023

MOTION TO SUBMIT BI-MONTHLY REPORT ON THE STATUS OF EMERGENCY
GENERATION AND BLACK-START GENERATION PROCUREMENT FOR THE
PERIOD OF AUGUST 1 TO AUGUST 15, 2023, IN COMPLIANCE WITH
RESOLUTION AND ORDER DATED JANUARY 23, 2023

TO THE HONORABLE PUERTO RICO ENERGY BUREAU:

COMES NOW GENERA PR LLC (“Genera™), as agent of the Puerto Rico Electric
Power Authority (“PREPA™)," through its counsels of record, and respectfully submits and prays
as follows:
I. Procedural Background

I On Nevember 10, 2022, PREPA filed a confidential letier under seal to the Puerto
Rico Energy Bureau of the Public Service Regulatory Board (“Encrgy Bureau™) titled Request for
Approval to Proceed with Request for Propesals (“RFP") for the New Black-Start Systems at
Costa Sur and Yabucoa, seeking approval for the launch of a Request for Proposal (“RFP™) for

black-start generation units al Yabucoa and Costa Sur. The filing included a dreaft RFP for the black-

! Pursuant to the Prerto Rico Thermal Generation Facilities Operation amd Malntenance Agreement ("LGA OMA™),
dated January 24, 2023, exccuted by and among Genera, PREPA, and the Puerto Rico Public-Private Parinerships
Authority, Geenera is the sole operator and adminisirator of the Legacy Generation Assets (defined in the LGA OMA)
the sole entity authorized to represent FREPA before the Energy Bureau with respect to any mafter related to the
performance of any of the O&M Services (defined in the LG OMA) provided by Genera under the LGA OMA,
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start units, separate technical specifications for an Engineering, Procurement, and Construction
contract, and draft contract forms for each location.

2, On December 5, 2022, the Energy Bureau issued a Resolution and Order titled
Resolution and Order regarding Motion Requesting Expedited Approval of the RFP Process for
the New Black-Start Systems at Costa Sur and Yabucoa, filed by the Puerto Rico Electric Power
Authority approving PREPA's request of November 10, 2022, for an RFP process 1o procure black-
start systems at Costa Sur and Yabucoa (“RFP 3784™).

3. On December 29, 2022, PREPA submitted to the Energy Bureau a confidential
letter regarding a Request for Approval to Proceed with Request for Proposals for New Emergency
Generatton Units at Jobos, Daguao and Palo Seco. The request concerned an RFP for up to 50
MW at the Jobos site, up to 60 MW at the Daguao site, and up to 90 MW of generation at the Palo
Seco site.

4. On January 23, 2023, the Energy Bureéau issued a Resolution and Order titled
Deterntination for the Project Application Package for the Seven (7) Additional Peakers to be used
as Emergency Generation (“January 23 Order”) through which it conditionally approved
PREFPA’s RFP process for the procurement of emergency generation at Jobos, Daguao, and Palo
Seco (“RFP 38007). This approval was subject to various conditions, including that PREPA would
report to the Energy Bureau on the status of emergency generation and black-start generation
procurement, including interconnection study assumption consistency between contractors, at
bimeonthly intervals for the first year and quarterly intervals thereafter until installation.*

A Effective July 1, 2023, responsibility for O&M Services for the Legacy Generation

Assets transitioned from PREPA to Genera, in accordance with the provisions of the LGA OMA.

? See January 23 Order, p. 5.
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From that point forward, Genera has assumed exclusive responsibility for managing, leading, and
deciding on RFP 3784 and RFP 3800 matters. The Encrgy Bureau recognized and affirmed this
shift in responsibilities in their Resolutions and Orders dated July 13, 2023, and July 17, 2023.1

6. Pursuant to Genera’s obligation under the LGA OMA, and as recognized by this
Encrgy Bureau in the July 13" Order and July 17" Resolution, Genera hereby submits a redacted
document titled Bi-Weekly Report — Period of August 1— 13, 2023 (“Bi-Weekly Report™), attached
as Exhibit A herein, detailing Genera’s recent progress from August | to August 15, 2023,
regarding the RFPs process in compliance with the January 23" Order.

7. Genera respectfully further informs that an unredacted version of the Bi-Weekly
Report is submitted under seal of confidentiality as it includes confidential information during the
ongoing competitive procurement process. Therefore, in compliance with the Energy Bureau's
Policy on Management of Confidential Information, CEPR-MI-2016-0009, issued on August 31,
20016, and partially amended on September 16, 2016, Genera respectfully submits this
memorandum of law, which explains the legal basis for the confidential treatment of the Bi-Weekly
Report submitted hercin as Exhibir A.

I1. Memorandum of Law in Support of Confidential Treatment
A. Applicable Law and Regulations

The governing statute for the management of classified information submitted to this
esteemed Energy Bureau is Section 6.15 of Act No. 57-2014, also known as the "Puerto Rico
Energy Transformation and RELIEF Act.” This section stipulates, "[i]f any person who is required

to submit information to the Energy [Bureau] believes that the information to be submitted carries

! Sew, Resolution and Order, frre: 10-Year Plan Federally Funded Competitive Process, Case No.: NEPR-MI-2022-
D005, Juky 13, 2023 (July 13™ Resolution),
A See, Resolution and Order, S i S0 Year Plan Federally Funded Competitive Process, Case Mo.: NEPR-MI-2022-
0005, July 17, 2023 (July 17* Resolution).
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a conlidentiality privilege, such person may request the [Bureau] 1o treat such information as
confidential...” 22 LPR.A. § 1054n. If, after conducting a meticulous evaluation, the Encrgy
Bureau determines that the information warrants protection, it is required to “grant such protection
in 2 manner that minimally affects the public interest, transparency, and the rights of the partics
involved in the administrative procedure in which the allegedly confidential document is
submitted.” Id. at Section 6.15{a). Consequently, such information must be withheld from the
public domain by the Energy Bureau and “must be duly safeguarded and provided exclusively to
the personnel of the Energy [Bureau] who need to know such information under nondisclosure
agreements.” fd. at Section 6.15(c). Therefore, "[t]he Energy [Bureau] must swiltly act on any
privilege and confidentiality claim made by a person under its jurisdiction through a resolution for
such purposes before any potentially confidential information is disclosed.” /. at Section 6.15(d),

Additionally, the Energy Bureau's Policy on Management of Confidential Information
detail the procedures a party should follow to request confidential treatment for 8 document or
a portion of it. The Energy Bureau's Policy and Procedures on Confidential Information requires
the identification of confidential information and the filing of a memorandum of law that explains
the legal basis and support for a request to file information confidentially. See Section A of the
Energy Bureau's Policy on Management of Confidential Information. The memorandum should
also include a table that identifies the confidential information, & summary of the legal basis for
the confidential designation, and an explanation of why each claim or designation conforms to the
applicable legal basis for confidentiality. /d.

In conjunction with the aforementioned, Energy Bureau Regulation 8815, also known as
the Joint Regulation for the Procurement, Evaluation, Selection, Negotiation, and Award of

Coniracts for the Purchase of Energy and for the Procurement, Evaluaiion, Selection, Negotiation,
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and Award Process for the Modernization of the Generation Fleet and other Resources
(“Regulation 8815"), provides clear and explicit safeguards for confidential information during
competitive bidding procedures, as delineated in Anticles 4.2,

In its pertinent part, Article 4.2 of Regulation 8815 mandates that “prior to launching any
public procurement process, and afier receiving the approval of the [Board of Directors| from
PREPA 10 proceed with the proposed Project and procurement process, the Executive Director [of
PREPA] will notify in writing to the Energy [Burésu] the recommendation of the Project
Committee with respect to: (i) the propesed Project, including all associated documents that
explain the Project; (ii) the proposed parameters to determine such profit margin and price
escalators; (iii) consistence with the Integrated Resource Plan approved by the Energy [Bureau];
and (iv) compliance with Regulation 8815, the Acts, and other applicable regulations.” Notably,
Article 4.2 further provides that this [complete sentence] should remain confidential while the
administrative competitive procurement process is ongoing.”

Lastly, PREPA adopted Regulation 6285, also known as “ Regulation for the Program to
Administer Documenis of the Pueric Rico Electric Power Authority, on January 10, 2001
(“Regulation 6285™). Pursuant to Regulation 6285, documents including information related 1o the
evaluation of bids or requests for bids while the evaluation, adjudication and award processes are

still ongoing, are confidential.”

¥ Bee Article 4.2 of the Encrgy Bureau’s Regulation 8515,
ki
" Sew Section V, ] 13, of the Energy Bureau's Regulation 6285

-
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B. Request for Confidentiality and Supporting Arguments

In accordance with Article 4.2 of Energy Burcau Regulation 8815, the information within
the Bi-Weekly Report relating (o an ongoing public procurement process must remain confidential,
The Bi-Weekly Report contains details pertaining to Genera's evaluation of offers and the current
state of the adjudication process. Such information aligns with the nature of documents classified
as confidential under Regulation 8815, Releasing this information would not serve the public
interest. Rather, it could compromise the transparency and integrity of the ONZoing procurement
process, potentially prejudicing Genera's position,

Additionally, it is important to highlight that prior to August 1, 2023, PREPA was
responsible for submitting these reports in accordance with the January 23" Order. Such reports
filed by PREPA were maintained confidential and under seal by the Energy Bureau, Therefore,
Genera maintains that Exhibit 4 should be granted the same level of confidentiality and protected
status that this Energy Bureau previously accorded w repons submitted by PREPA. While this
request for confidentiality finds support in the aforementioned laws and regulations, it is also
important to emphasize that preserving the confidentiality of these reports will ensure that

information previcusly provided by PREPA, deemed confidential by this Energy Bureau, will not
be inadvertently disclosed.

C. Identification of Confidential Information

EF

Bi-Weekl Section 111 on The Bi-Weckly Report's information on the

Reéport— y pp- 24, Confidential ongoing  procurement  process, which

Period of Section 1V on | information during | includes Genera's evaluation of offers, must

Piemigae] pp.4-3,and | ongoing  competitive | stay confidential to protect the procurement

I 5%21};3 Section V on | procurement process. process’s transparency, integrity and avoid
s pp.3-7. potential prejudice to Genera,
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WHEREFORE, for the reasons stated above, Genera respecifully requests the Energy
Bureau to (i) take notice of the above; (ii) aceept Genera's Bi-Weekly Report regarding the Status
of RFP 3784 and RFP 3800 for the period of August 1, 2023, to August 15, 2023, submitied herein
as Exhibit A to this Motion; (iii) deem Genera in compliance with the January 23™ Order: and (iv)
grant this request for confidential treatment.

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 16" day of August 2023,

ECLIA SBGB

PO Box 363068

San Juan, Puerto Rico 00920
Tel. (787) 300.3200

Fax (787) 300.3208

Fi indez-Reboredo
Jorge Fernindez-Reboredo

ifr@sbeblaw.com
TSPR 9,669

F z-Rerdri
Alejandro Lopez-Rodriguez
alopes@shgblaw.com

TSPR 22,996
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CERTIFICATE OF SERVICE
We hereby certify that a true and accurate copy of this motion was filed with the Office of
the Clerk of the Energy Bureau using its Electronic Filing System and that we will send an
electronic copy of this motion to the attorney for Puerto Rico's Electric Power Authority, Joannely
Marrero-Cruz, st mamerofidiazvaz.law; and  Maraliz Vizquez-Marrero,  al

mvazquez@diazvaz. law.

In San Juan, Puerto Rico, this 16™ day of August 2023

(! Alejandro Lipez-Rodrigues
Alejandro Lopez-Rodriguez
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hibit A
Bi-Weekly Report — Period of August 1 — 15, 2023
{(Unredacted version submitted under seal of confidentiality)
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‘ Annex A

N
=, Genera

Bi-weekly Report - Period of August 1 =15, 2023
COMFIDENTIAL

Docket Number: NEPR-MI-2022-0005
in Re: 10 Year Plan Federally Funded Competitive Processes
Re: Bi-weekly Report for the Period of August 1- 15, 2023

. Introduction

On December 23, 2022, and January 27, 2023, two events called "Black Start” and
‘Peaker” were created under the profile of PowerAdvocate at PREPA. PREPA was
in the process of procuring four (4) Black Start units and seven (7) Peaker units
through RFPs no. 3784 ond 3800, respectively, before the Service
Commencement Date. As ordered by PREB, the requirements for the RFPs are:

Black Start
RFP no. 3784, issued on December 23, 2022, requested EFC proposals for:
+ up to 60MW nomeplate capacity at Costa Sur
« up to B0 MW nameplate capacity at Yabucoa
» two (2) units per site
« same output copacity
« capable of firing natural gos and diesel fuel
+ ability in the future to fire biodiesel and a minimum of 30% hydrogen
lended with natural gas as well
« peak capacity or reduction
« fast ramping
+ |load-following services
« open to all resources that can provide black start capability

Peaker

RFP No. 3800, issued on January 27, 2023, requested EPC proposals for:
« up to 50MW nameplate capacity at Jobos
» up to G0MW nameplate capocity ot Daguao
= up to S0MW nameplate capacity ot Palo Seco
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N
- Genera

B-waakly Raport — Period of August1-15, 2023

» total generation for the seven (7) units shall not exceed 200 MW
nameplate capacity

« atleast three (3) of the seven (7) units must be mobile

« copable of firing natural gas and diesel fuel

*+ ability in the future to fire biodiesel and a minimum of 30% hydrogen
blended with natural gas as well

= fast ramping

« black start

+ synchronous condensing when offline

+ provide load following services

Il.  Surmmary of RFP 3784 and 3800 bids received
A summary of the bids received for both RFPs is ottached as Annex A=1

ll. Genera's proposed path forward

e
e —
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r}} Genera
i D |

Bi-weakly Report — Period of August 1 - 18, 2023

P
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Bi-weekly Report ~ Parlod of August 1 - 15, 2023

—\};‘} Genera
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-, Genera

Bi-weekly Report — Perlod of August 1 - 15, 2023
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Bi-weekly Report - Period of August 1 - 15, 2023



N
7|| GE n E rG Bi-weekly Report — Period of August 115, 2023

Once PREB evaluotes ond enters an order regording addressing Genera's
proposal, Genera will prepare and submit the draft RFP for PREB's evaluation and
approval.
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GOVERNMENT OF PUERTO RICO
PUERTO RICO PUBLIC SERVICE REGULATORY BOARD
PUERTO RICO ENERGY BUREALU

IN RE: 10-YEAR PLAN FEDERALLY CASE NO.: NEPR-MI-2022-0005

. s
PUNREDCOMFETI RVEAROCESS SUBJECT: Resolution and Order regarding
the Bi-Monthly Beports on the Status of
Emergency Generation and Black-Start
Generation Procurement for the Periods
from July 15 to July 31, 2023 and August 1
to August 15, 2023, filed by Genera PR, LLC.

BESOLUTION AND ORDER

On July 13, 2023, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau") issued a Resolution and Order whereby it determined that, given the
Puerto Rice Thermal Generation Facilities Operation and Maintenance Agreement ["LGA
OMA") and the transition of responsibilities assumed on July 1, 2023, Genera PR, LLC
("Genera”) was the sole entity responsible for managing, leading, and deciding on matters
pertaining the Black Start and Peaking Units being procured in requests for proposals 3784
and RFP 3800 ("RFPs”). The Energy Bureau warned Genera that, as these are ongoing RFPs

in advanced stages, it must move forward with completing this process without delay. The
Energy Bureau further warned Genera it could not issue new RFPs nor amend existing RFPs,
unless a duly justified request to that effect was approved by the Energy Bureau. In addition,

. the Energy Bureau ordered the Puerto Rico Electric Power Authority ("PREPA”) to transfer
% on or before Thursday, July 20, 2023 all documentation related to the RFPs to Genera's

S+ designated representatives.
¥

On July 17, 2023, the Energy Bureau reiterated that Genera was the sole entity responsible

m-l for managing, leading. and deciding on the Black 5tart units and Peaking units being
procured in RFPs 3784 and 3800, respectively. The Energy Bureau further clarified that, as

part of its responsibilities assumed on July 1, 2023, Genera was responsible for the operation

; and maintenance of the four (4] new Black Start Units replacing four (4) legacy generation
assets [peaking units] listed in Annex [ of the LGA OMA! and the seven (7) additional peaking
facilities approved as part of the Optimization Proceeding (Case No.: NEPR-MI-2020-0016)

to optimize the development of the Minigrids strategy contemplated in the Proposed IRP.2

The Energy Bureau also warned that any PREPA transaction shall be conducted in

}Rfﬁ* accordance with the Public Private Partnership’s establishment process in Act No. 29-2009.°

PREPA, filed before the Energy Bureau the Bi-Monthly Report on the Status of Emergency
Generation and Black-5tart Generation Procurement for the Period from July 15 to July 31,
2023 ["August 1 Motion”).

/f“ Pursuant to its obligations under the LGA OMA, on August 1, 2023, Genera, as agent of

On August 16, 2023, Genera, as agent of PREPA, filed before the Energy Bureau the Bi-
Monthly Report on the Status of Emergency Generation and Black-Start Generation
Procurement for the Period from August 1 to August 15, 2023 [("August 16 Motion”

! Costa Sur GT Unit 1, Costa Sur GT Unit 2; Yabucea CT Unit 1; and Yabucoa CT Unit 2.
! See Final Resolution and Order on the Puerto Rico Electric Power Authority's Integrated Resou
Review of the Puerto Rico Electric Power Authority Integrated Resource Plan, Case Mo, CEPR-AP-2
August 24, 2020 ("IRP Order™),

F See Section 5[a) of the Puerio Rico Electric Power Spstem Transformation Act ("Act 120-20187).
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The Energy Bureau TAKES NOTICE of the August 1 and August 16 Motions. The Energy
Bureau GRANTS confidential designation and treatment to Exhibit A of the August 1 and
August 16 Motions, as requested by Genera.

The changes proposed by Genera in Exhibit A of the August 16 Motion are consistent with
the IRP Order. Hence, the Energy Bureau ALLOWS the RFPs process to continue in the
manner described by Genera in Exhibit A of the August 16 Motion. The Energy Bureau
ORDERS Genera to submit the draft RFP for its review and approval within ten (10) days
of the notification of this Resolution and Order. The Energy Bureau WARNS Genera that
the Commercial Operation Date (*COD"), as per established in the pro forma contract as part
of PREPA’s RFPs, will remain unaltered. Therefore, the Energy Bureau CAUTIONS Genera
that noncompliance with this Resolution and Order will result in the imposition of fines
pursuant to Article 6.36 of Act 57-2014.4 As such, in this case, the Energy Bureau will impose
a fine of twenty-five thousand dollars ($25,000) per day of non-compliance until
compliance is achieved.

The Energy Bureau ORDERS Genera to ensure that federal funds are not debarred and that
applicable requirements are met.

Be it notified and published. pd

/' Edison Avilés Deliz

Chairman
(e, Mot Sebt = A7
Lillian Mateo'Sahtos Ferdinand A. Raros Soegaard
Associate Commissioner Associate Commissioner
ylvia B. l.lgn.jé Araujo ~___Antonio-Terres Miranda
Associate Commissioner Assaciate Commissioner

CERTIFICATION

| certify that the majority of the members of the Puerto Rico Energy Bureau agreed on August
2% 2023, Also certify that on August 22, 2023, | have proceeded with the filing of this
Resplution and Order and was notified by email to mvazquez@diazvaz.law;
jmarrero@diazvaz.law; legal@genera-pr.com; regulatory@genera-pr.com;
jfri@sbgblaw.com; alopez@sbgblaw.com. I also certify that on August <5 2023, | have
moved forward with filing the Resolution and Order issued by the Puerto Rico Energy
Bureau.

For the record, | sign in 5an Juan, Puerto Rico, today, August ﬂ 2023.

SonirSeda Gaztambide
Clerk

¥ Pugrte Rico Energy Transformation and RELIEF Act, as amended ["Act 57-20147).




GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD
PUERTO RICO ENERGY BUREAU

IN RE: 10 YEAR PLAN FEDERALLY FUNDED | CASE NO.: NEPR-MI-2022-0005
COMPETITIVE PROCESS
SUBJECT: Motion to Submit Supplement to
September B, 2023 Motion in Compliance
with Resolution and Order Dated August 23,
2023 - Genera Competitive Procurement of
Black Start and Emergency Generation

RESOLUTION AND ORDER

L. Introduction

On December 5, 2022, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau”™) approved the Puerto Rico Electric Power Authority’s ["PREPA") request
for procurement of black start resources, to no more than 81 MW of combined net output
capacity, at two sites, Costa Sur and Yabucoa.!

On January 23, 2023, the Energy Bureau conditionally approved PREPA's request for
procurement of emergency generation ("January 23 Resolution”). The conditions included a
maximum aof 200 MW of total emergency generation, across no more than seven (7) units, at
least three (3] of which must be mobile.? The conditions also included giving prioritization
to interconnection of IRP-based generation and battery energy storage procurement over

other generation installation interconnection, where feasible, while supporting reliable
system operation.

On August 1, 2023, Genera PR, LLC ("Genera®), filed a Motion to Submit Bi - Monthly Report
on the Status of Emergency Generation and Black-Start Generation Procurement for the Period
from july 15, 2023 to July 31, 2023, in Compliance with Resolution and Order Dated January 23,
2023 ("August 1 Motion"). Genera included as Exhibit A or Annex A the Bi-monthly report
describing the status of the black start and emergency generation procurement process and
requested confidential treatment for a portion of the material in the Bi-monthly report.

On August 16, 2023, Genera filed a Motion to Submit Bi - Monthly Report on the Status of
Emergency Generation and Black-Start Generation Procurement for the Period from August 1
to August 15, 2023, in Compliance with Resolution and Order Dated fanuary 23, 2023 ("August
16 Metion®). Genera included as Exhibit A or Annex A the Bi-monthly report describing the

_status of the black start and emergency generation procurement process and requested
confidential treatment for a portion of the material in the Bi-monthly report.

On August 23, 2023, the Energy Bureau granted Genera's request for confidential treatment
of Exhibit A or Annex A of the August 1Motion and the August 16 Motion. The Energy Bureau
also noted that the changes proposed by Genera in Exhibit A of the August 16 Motion are
consistent with the IRP Order. Hence, the Energy Bureaun allowed the RFPs process to
continue in the manner described by Genera in Exhibit A of the August 16 Motion. The Energy

Bureau also ordered Genera to submit the draft RFP for its review and approval by
September 4, 2023.

On August 25, 2023 LUMA Energy, LLC filed a Motion Submitting One Scope of Work, Request
for Confidentiality, And Supporting Memorandum of Law ["August 25 Motion") concerning

Raqueﬁrm,q Expedited Approval of the RFP P'rr:umuﬁ:r me N..-_w Efm:k Srart S,ps!crm at Costa Sur and Yab g
by the Puerto Rico Electric Power Authority. December &5, 2022,

¢ Energy Burcau Resolution and Order, NEPR-MI-2022-0005, Determination for the F‘rﬂ-jﬂ:'t;;
Package for the Seven [7) Additional Peakers to be used as Emergency Generation. January 23, 202
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their planned Scope of Work ("SOW”) for submittal to FEMA and COR3 for installation of a
Transmission and Distribution project consisting of four (4), 25 MW, 4-hour duration (100
MWh) battery energy storage system (“BESS") interconnections on the LUMA System at the
38 kV voltage level.? The cost of the BESS systems in total (100 MW capacity) was estimated
by LUMA at $216.6 million, and LUMA estimated completion by June 2025.* LUMA also noted
that the energy storage system "is being done to improve the reliability and resiliency of the
Puerto Rico electric transmission system”, and that °...fast frequency regulation will be the
primary use case that shall be considered in the ESS sizing calculation®.’ Fast frequency
regulation is an ancillary service that can also be provided by Genera's planned generation
procurement for black start and emergency generation.

On August 30, 2023 the Energy Bureau approved LUMA's request to submit to FEMA and
COR3 the four BESS projects indicated in the August 25 Motion.®

On September 1, 2023, Genera requested an extension to the September 4, 2023 deadline to
submit the draft RFP.

On September 8, 2023, Genera filed Motion to Submit Draft REP in Compliance with Resolution
and Order Dated August 23, 2023, and Request for Extension of Time to Supplement
(“September B Motion"), whereby Genera submitted under seal of confidentiality a copy of
the document titled Grid Support Units; Technical Specification for Power Generation
Equipment ("Draft Scope”), detailing the requirements and scope, in draft form, of the RFP
that Genera will issue to purchase the units. Additionally, Genera requested an extension of
time to submit a Memorandum of Law supporting its request for confidential treatment of
the Draft Scope and an extension of time to submit supplemental RFP Package documents,

On September 15, 2023, Genera filed a Memorandum of Law in Support of Confidential
Treatment of RFP Draft Scope Submitted in Compliance with Resolution and Order Dated
August 23, 2023 ("September 15 Motion™). Through the September 15 Motion, Genera
requested confidential designation and treatment of the Draft Scope submitted on
September 8, 2023 as Exhibit A.

On September 21, 2023, the Energy Bureau granted Genera's request of September 15
Motion for confidential treatment of Exhibit A.

On September 29, 2023, Genera filed Motion to Submit Supplement to September 8, 2023
Motion in Compliance with Resolution and Order Dated August 23, 2023 (“September 29
Motion”). Genera included supplemental documents [under seal of confidentiality) to the
RFP package and requested an extension to October 13, 2023 to file additional technical
documents "essential for completing Genera's RFP Package”.

On October 6, 2023, Genera submitted a Memorandum of Law in support of Confidential
Treatment for the Supplement to Genera's September 8 Motion, Submitted in September 29,

2023, in Compliance with Resolution and Order Dated August 23, 2023, This was indicated as
forthcoming in Genera's September 8% Motion.

On October 13, 2023 Genera submitted a Motion to Submit Second Supplement to September
8, 2023, Motion in Compliance with Reselution and Order Dated August 23, 2023 ("October 13
Motion”). It contained Exhibits A through K (filed under seal of confidentiality) as a second
set of supplemental documents to the September 8 Motion. Genera noted that the filed

1 Case No, NEPR-MI-2021-0002, In Re: Review of the Puerto Rico Electric Power Authority's 10-Year
Infrastructure Plan - December 2020, Exhibit 1 to LUMA’s August 25 Motion consists of a redacted version of
a "FEMA Project Initial Scope of Work" dated August 23, 2023,

Vibid,, pages 5 and 7 of 10 of "FEMA Initial Scope of Work Rev# 07,

5 Ihid., pages 4 and 5.

* Available at: htips.//energid prE0y.WD-C :
Besodution-and-Order.pddf {Last verified ﬂ.:tnber 3, zn:-:s]
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second supplement “brings Genera’s RFP package close to completion. However, the package
is still in draft form and may require further revisions.” Thus, in the October 13 Maotion
Genera requested additional time, to October 20, 2023, to “finalize and submit the complete
RFP package".

On October 16, 2023 Genera filed a Motion te Submit Bi-Weekly Report on the Status of
Emergency Generation and Black-Start Generation Procurement for October 1 to October 1,
2023 in Compliance with Resolution and Order Dated January 23, 2023 ["October 16 Motion").
The October 16 Motion included an Exhibit A, the Bi-Weekly Report, which indicated that
Genera “Agreed with COR3 to move the peaker units to 406 FEMA Hazard Mitigation Grants
and keep the black start units under 404 FEMA Hazard Mitigation Grants".

On October 19, 2023, the Energy Bureau issued a Resolution and Order [“October
19Resolution”) approving Genera's request to submit remaining supplements to the
September 8 Motion by October 20, 2023, and granting confidential treatment to the
documents requested in the September 29 Motion, 2023 and the October 13 Motion,

The October 19 Resolution also ordered Genera to file responses to questions posed by the
Energy Bureau concerning battery energy storage systems presented as an option in the

- draft RFP scope included as an Exhibit attached to the September 8 Motion. The Energy

Bureau also ordered Genera to explain how the potential presence of 100 MW of battery
energy storage procurement by LUMA, described in the August 25 Motion, would impact the
scope, scale, or other aspects of the RFP package for black start and emergency generation,
The Dctober 19 Resolution also directed Genera to answer a question concerning the nature
of FEMA hazard mitigation grants under different FEMA program funding sources.

On October 20, 2023, Genera filed a Motion to Submit Third Supplement to September 8, 2023,
Motion and Response to Resolution and Order Dated October 19, 2023 ("October 20 Maotion").
Genera included (filed under seal) in the October 20 Motion a third and final set of
supplemental documents related to the "Draft Scope”™ of the RFP submitted with the
September 8 Motion. Genera stated in the October 20 Motion that its filing "fulfills all the
requirements outlined for Genera's RFP package™ and that it "considers the RFP package to
be complete and ready for final review and approval by the Energy Bureau”.”

11. Discussion and Findings

In the October 20 Motion Genera answered the FEMA program funding source question

/ asked by the Energy Bureau through the October 19 Resolution.

In the October 20 Motion Genera did not explain how the LUMA battery energy storage
procurement might impact the scope, scale or other aspects of the RFP package for black
start and emergency generation. Genera did state that it has "decided to withdraw the
battery requirements from the BFP" and Genera “submitted that the majority of the
questions posed in the October 19 Order have become moot™.® Genera also indicated it will
“present a separate BESS project to the Energy Bureau, and the submittal will address the
questions included in the October 19 Order”.

The October 19 Resolution battery energy storage question to Genera specifically asking for
an explanation of how the RFP package procurement will be impacted by LUMA's 100 MW
battery procurement is not moot. The presence of an additional 100 MW of battery energy
storage capacity, with the ability to provide ancillary services including black start, could
impact the overall need for black start services being procured through Genera's RFP
package for capacity including those services. Depending on power system circumstances
including the ability to be recharged, the 100 MW battery energy storage capacity could also
provide a form of emergency generation,

! Detober 20 Motion at paragraph 16, pages 5-6.

# October 20 Motion at paragraph 13, page 5.
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The Energy Bureau TAKES NOTICE of the Genera filing responding to the battery energy
storage question.?

At a minimum, this information concerning the “separate BESS project” MUST include the

magnitude [in MW, and duration), the purpose, the planned timing of installation and
whether it is intended for one or for multiple locations across Puerto Rico.

The "Plant General Configuration” section A.1.2 of Exhibit | - Technical Specification for
Power Generation Equipment of the RFP includes options for type and size of generation.
The upper limit of the range of capacity [MW) sizing included in this section of the RFP far
exceeds the maximum of 200 MW of emergency generation and 81 MW of net plant
output for black start services approved by the Energy Bureau in the December 5
Resolution and the January 23 Resolution. The Energy Bureau provided PREPA the flexibility
to consider the best mix of locations for emergency generation in its January 23 Resolution.
However, the Energy Bureau REMINDS Genera that the total MW gquantity of emergency

generation and black start capacity procurement is limited by the conditions included in the
approval orders.

Subject to the reminder above, the Energy Bureau APPROVES the RFP package submitted
for procurement of black start and emergency generation services.

Be it notified and published.

Edison Avilés Deliz_
Chairman
o \

g

e,

Fetdinand A. Ramos Seegaard

ssociate Commissioner Associate Commissioner

ﬂylwa B. Ugartﬂﬂ.raum = Antonio-TerresMiranda

Associate Commissioner Associate Commissioner
CERTIFICATION

I certify that the majority of the members of the Puerto Rico Energy Bureau agreed on
November £, 2023. Also certify that on November _{ , 2023, | have proceeded with the

filing of this Resolution and Order and was notified by email to jfr@sbghlaw.com;
dlopez@sbgblaw.com: jlago@sbgblaw.com: lionel.santa@®@prepa.com: legal@genera-pr.com;
regulatory@genera-pr.com. | also certify that on November _§ _, 2023, | have moved forward
with filing the Resolution and Order issued by the Puerto Rico Energy Bureauw.

¥ Amended Motion for Leave to Submit Amendment to Project and 406 BESSs Initial Scope of Workl ¢
Review of the Puerto Rico Electric Power Authority’s 10-Year Infrostructure Plan-December 2020, East
MEPR=MI-2021-0002, October 27, 2023.
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For the record, | sign in San Juan, Puerto Rico, today, November g , 2023,

—

Wanda I. Eu'rdé;::l Morales
Interim Clerk
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GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD Feb 23,
PUERTO RICO ENERGY BUREAU

Received:

2024

T:51 PM

IN RE: CASE NO.: NEPR-MI-2022-0005

10 YEAR PLAN FEDERALLY FUNDED
COMPETITIVE PROCESS SUBJECT: Motion to Submit Bi-weekly Report
on the Status of Emergency Generation and
Black-Stan  Generation  Procurement  in
Compliance with Resolution and Order Dated
January 23, 2023

MOTION TO SUBMIT BI-WEEKLY REPORT ON THE STATUS OF EMERGENCY
GENERATION AND BLACK-START GENERATION PROCUREMENT IN
COMPLIANCE WITH RESOLUTION AND ORDER DATED JANUARY 23, 2023

TO THE HONORABLE PUERTO RICO ENERGY BUREAU:

COMES NOW GENERA PR LLC ("Genera"”). as agent of the Puerto Rico Eleetric
Power Authority (“PREPA™)," through its counsels of record, and respectfully submits and prays
as follows:

L. On January 23, 2023, the Puerto Rico Energy Bureau of the Public Service
Regulatory Board (“Energy Bureau”) entered an order with the subject Deicrmination for the
Praject Application Package for the Seven (7) Additional Peakers to be used as Generation
(“January 23™ Order™). In this order, among other directives, PREPA was instructed to report to
the Energy Bureau on the status of emergency generation and black start generation procurement,

including interconnection study assumption consistency between contractors, at bimonthly

intervals for the first year and quarterly intervals thereafter as stated above until installation.

' Pursuant 1o the Prerto Rico Thermal Generglion Facilities Operation and Matnienance Agreement ("LGA OMA™),
dated January 24, 2023, executed by and among PREPA, Genera, and the Puerio Rico Public-Private Parnerships
Authority (“P3 Authority™), Genera is the sole aperator and administrator of the Legacy Generation Assets (as defined
in the LGA OMA) and the sole entity authorized 1o represent PREPA before PREB with respect to any matier related
to the performance of any of the O&M Services provided by Genera under the LGA OMA,

1
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2. In compliance with the January 23" Order and pursuant to Genera's obligations
under the LGA OMA, Genera submits as Exhibit A to this Motion a document titled Bi-weekly
Report for February 15— 29, 2024 (“Bi-weekly Report”). This Bi-weekly Report outlines Genera's
recent progress regarding the RFP process from February 15 to 29, 2024,

WHEREFORE, for the reasons stated above, Genera respectfully requests the Energy
Bureau 1o take notice of the above and deem Genera in compliance with the January 23 Order.

RESPECTFULLY SUBMITTED.

In San Juan, Puerio Rico, this 29" day of February 2024,

ECLIA SBGRB

FO Box 363068

San Juan, Puerto Rico 00920
Tel. (787) 300.3200

Fax (787) 300.3208

Jxt Jarge Fernd - dlo
Jorge Ferndndez-Reboredo

ifr@sbgblaw.com
TSPR 9,669

A5/ Ale - i)

Alejandro Lopez-Rodriguez
bizblaw

TSPR 22,996
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CERTIFICATE OF SERVICE

We hereby certify that a true and accurate copy of this motion was filed with the Office of
the Clerk of the Energy Bureau using its Electronic Filing System and that we will send an
electronic copy of this motion to the attorney for Puerto Rico's Electric Power Authority, Lionel

Santa Crispin, at lionel santaié@prepa.pr.gov.
In San Juan, Puerto Rico, this 29™ day of February 2024.

i Alsiindto Edpes-Rods]
Alejandro Lopez-Rodriguez
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Exhihit A
Bi-weekly Report — February 15 — 29, 2024

TAOS7



N
7\

Genera

Bi-weekly Report ~February 15 - 29, 2024

Docket Number: NEPR-MI-2022-0005
In Re: 10 Year Plan Federally Funded Competitive Processes
Re: Bi-weekly Report for February 15 - 28, 2024

The following is a list of the activities and most significant events that happened
in the last two weeks regarding the Project:

= Evaluation of the equipment bids is ongoing. In-person presentations of
proposals were held this week. The initiol award is scheduled for March
2024,

- Environmental permitting activities are ongoing. Environmental
permitting is o critical path for the project.

- A coordination meeting took place with LUMA to review the upcoming
projects and ensure that the necessary interconnection studies are
completed. A follow-up meeting will be held next week. Given timelines for
system impact and interconnection studies, this activity may become a
critical path for the Project to achieve commercial operation dote.

- The engineering contractor continues working on  specifications,
angineering studies and designs.

- A Technical Services Contractor is actively working on site surveying
activities,
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GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD Jun 5,

PUERTO RICO ENERGY BUREAU
7:35

HEPR

Recaived:

2024

IN RE: CASE NO.: NEPR-MI-2022-0005

10 YEAR PLAN FEDERALLY FUNDED

COMPETITIVE PROCESS SUBJECT: Motion to Submit the Grid Support
Units Update Evaluation for the Emergency
Generation and  Black-Start  Generation
Procurement in Compliance with Resolution and
Order Dated January 23, 2023

MOTION TO SUBMIT THE GRID SUPPORT UNITS UPDATE EVALUATION FOR
THE EMERGENCY GENERATION AND BLACK-START GENERATION
PROCUREMENT IN COMPLIANCE WITH RESOLUTION AND ORDER DATED
JANUARY 23, 2023

TO THE HONORABLE FUERTO RICO ENERGY BUREAU:

COMES NOW GENERA PR LLC (“Genera™), as agent of the Puerto Rico Electric
Power Authority (“PREPA™,! through its counsels of record, and respectfully submits and prays
as follows:

1. On January 23, 2023, the Puerto Rico Energy Bureau of the Public Service
Regulatory Board (“Energy Burean™) entered an order with the subject Determination for the
Project Application Package for the Seven (7) Additional Peakers to be used as Generation
(“January 23" Order'). In this order, among other directives, the Energy Bureau provided PREPA
the flexibility o consider the best mix of locations for emergency generation. However, the Energy

Bureau reminded PREPA that the total MW quantity of emergency generation and black stan

! Pursuant to the Puerio Rico Thermal Generation Facilities Operation and Malmenange Agreement ("LGA OMAT),
dated January 24, 2023, executed by and among PREPA, Genera, and the Puerto Rico Public-Private Parinerships
Authority (“P3 Authority™), Genera is the sole operator and administrator of the Legacy Generation Assets (as defined
in the LGA OMA) and the sole entity authorized to represent PREPA before PREB with respeet to any maiter related
o the performance of any of the OMM Services provided by Genera under the LGA OMA,
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capacity procurement is limited by the conditions included in the December 5, 2022, Resolution
and Order (*December 5™ Order™.

2, On November 8, 2023, the Energy Bureau entered an order with the subject Motion
fo Submit Supplement fo September 8, 2023 Motion in Compliance with Resolution and Oveer
Dated Augusi 23, 2023 - Genera Competitive Procurement of Black Start and Emergency
Generation. In this Order the Energy Bureau stated that the upper limit of the range of capacity
(MW) sizing included in section A.1.2 of exhibit ] of the RFP far exceeds the maximum of 200
MW of emergency generation and 81 MW of net plant output for black start services approved by
the Energy Bureau in the December 5™ Order and the January 23™ Order,

3. Pursuant to the January 23" Order approving the flexibility to consider the best mix
of capacity and locations for the emergency generation, when Genera received the bids for the
competitive process, it conducted an evaluation titled Grid Suppert Units Project Update,
(*GSUPU™), that among other things, considers the optimization of the purchasing process taking
into consideration the benefits of reconfiguration of locations and different sizes of units. The
analysis and the results are attached as Annex A. These results are also tied to the proposals
received in the bidding process that was made in aceordance with the process approved by PREB
in the Resolution and Order entered on August 23, 20232

4. Genera respectfully requests that it be allowed to continue with the project as
presented in the GSUPU. The GSUPU is consistent with the approach presented in Exhibit A of
the August 16" Motion that was approved by the Energy Bureau on August 23, 2023, Should the
Energy Bureau determine that the capacity of the units exceeds the amount previously approved,

it is requested that it follow the same approach taken in the Resolution and Order entered on

! Bi-Monthly Report on the Staius of Emergency Generation and Black-Start Generavion Procureaient for the Period
from August | to Auguest 15, 2023 filed by Genern on August 16, 2023
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December 19, 2022* when it determined that the dispatch of units purchased can be limited to a
specific amount as determined by PREB. It is respectfully noted that, as the attached memorandum
shows, the benefits of the units and configurations outweigh the limitation of the amount of
megawatls purchased.

5. Additionally, Genera respectfully informs the Energy Bureau that the Grid Support
Units Project Update, submitted as Exhibit A to this motion, is submitted under a seal of
confidentiality, as it inclides sensitive commercial information. Genera also respectfully requests
the Energy Bureau to maintain Exhibit A under a seal of confidentiality pursuant to the Energy
Bureau’s Policy on Management of Confidential Information, CEPR-MI-2016-0009, issued on
August 31, 2016, and partially amended on September 16, 2016. In accordance with this policy,
Genera informs that it will submit a Memorandum of Law supporting this request within the next
ten (107 days.

WHEREFORE, for the reasons stated above, Genera respectfully requests the Energy
Bureau 1o take notice of the above and allow Genera to continue with the proposed equipment
configuration and the purchase of the units as set forth in the Exhibit A to this motion,

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 5% of June 2024,

ECLIA SBGE

PO Box 363068

San Juan, Puerto Rico 00920
Tel. (787) 300.3200

Fax (787) 300.3208

& er -
Jorge Ferndndez-Reboredo
Ifn@shgblaw.com

¥ Subject: Resalwion and Order regarding Motion Requesting Order Related to the BFP Process Jor the New Black
Sdart Sysicws af Costa Sur and Yabucoa, filed by the Puerio Rico Eleciric Power Awthority,
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TSPR 9,669

i Alefer ipez-Rodriewez
Alejandro Lopez-Rodriguez
alopezid@sbgblaw.com

TSPR 22,996
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CERTIFICATE OF SERVICE
We hereby certify that a true and accurate copy of this motion was filed with the Office of
the Clerk of the Energy Bureau using its Electronic Filing System and that we will send an
electronic copy of this motion to PREPA through its counsels of record, Alexis G. River Medina,

at anverp/@emlex.net, and Mirelis Valle Cancel at mvallef@gmlex net.

In San Juan, Puerto Rico, this 5™ day of June 2024,

&' Alefandro Lopez-Rodrigues
Alejandro Lopez-Rodriguez
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{submitted under seal of confidentiality)
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Recaived:
GOVERNMENT OF PUERTO RICO

PUBLIC SERVICE REGULATORY BOARD Jul 1, 2024

PUERTO RICO ENERGY BUREALU
6:12 PM

IN RE: CASE NO.: NEPR-MI-2022-0005

10 YEAR PLAN FEDERALLY FUNDED
COMPETITIVE PROCESS SUBJECT: Motion to Submit Bi-weekly Report
on the Status of Emergency Generation and
Black-Start  Gencration  Procurement  in
Compliance with Resolution and Order Dated
January 23, 2023

MOTION TO SUBMIT BI-WEEKLY REPORT ON THE STATUS OF EMERGENCY
GENERATION AND BLACK-START GENERATION PROCUREMENT IN
COMPLIANCE WITH RESOLUTION AND ORDER DATED JANUARY 23, 2023

TOTHE HONORABLE PUERTO RICO ENERGY BUREAU:

COMES NOW GENERA PR LLC (“Genera™), as agent of the Puerto Rico Electric
Power Authority (“PREPA™),' through its counsels of record, and respectfully submits and prays
as follows:

I. On Janwary 23, 2023, the Puerto Rico Energy Bureau of the Public Service
Regulatory Board (“Energy Burcau”) entered an order with the subject Determinarion for the
Project Application Package for the Seven (7) Additional Peakers fto be used ax Generation
(“January 23" Order™). In this order, among other directives, PREPA was instructed to report to
the Energy Bureau on the status of emergency generation and black start generation procurement,

including interconnection study assumption consistency between contractors, at bimonthly

intervals for the first year and quarterly intervals thereafier as stated above until installation.

' Pursuant to the Puerto Rice Thermal Generation Facilitles Operation and Maintenance Agreement (“LGA OMA™),
dated January 24, 2023, executed by and among PREPA, Genera, and the Puerto Rico Public-Private Parinerships
Authority (“P3 Authority™), Genera is the sobe operator and administrator of the Legacy Generation Assets (as defined
in the LGA OMA) and the sole entity authorized to represént PREPA before PREB with respect to any matter related
to the performance of any of the O&M Services provided by Genera under the LGA OMA_
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2. In accordance with Footnote 15 of the January 23* Order, reports are mandated to
be rendered biweekly until June 30, 2024, Subsequently, starting July 1, 2024, and pursuant to
Foomote 16 of the January 23" Order, reports are required to be submitted on a quarterly basis,
consistent with the fiscal year's quarters (e.g., July | to September 30 for Q1, October 1 to
December 31 for Q2, and so forth). These reports must be submitted within seven business days
following the end of each quarter. As this transition approaches, following the final biweekly filing
on June 30, Genera will adjust its reporting schedule accordingly, with the next report due by
October 9, 2024,

3. In compliance with the January 23" Order and pursuant to Genera’s obligations
under the LGA OMA, Genera submits as Exhibit A 1o this Motion a document titled Bi-weekly
Report for June 16 — 30, 2024 (“Bi-weekly Repont™). This Bi-weekly Report outlines Genera's
recent progress regarding the development of the RFP process from June 16 to 30, 2024,

WHEREFORE, for the reasons stated above, Genera respectfully requests the Energy
Bureau to take notice of the above and deem Genera in compliance with the January 23% Order,

RESPECTFULLY SUBMITTED.

In San Juan, Pucrto Rico, this 1 day of July 2024.

ECLIA SBGR

PO Box 363068

San Juan, Puerto Rico 00920
Tel. {787) 3003200

Fax (787) 30:0.3208

i e - e
Jorge Fernindez-Reboredo
ifriishgblaw.com

TSPR 9.669

% ] F-Roir
Alejandro Lopez-Rodrigues
alopezi@sbghlaw.com

TAOG6



TSPR 22,996

TAOG7



CERTIFICATE OF SERVICE
We hereby certify that a true and accurate copy of this motion was filed with the Office of
the Clerk of the Energy Burean using its Electronic Filing System and that we will send an
electronic copy of this motion o PREPA through its counsels of record, Alexis G. River Medina,

at arivera@gmlex.net. and Mirelis Valle Cancel mt myvallef@emlex net,

In San Juan, Puerto Rico, this 1* day of July 2024,

' Alejandro Lapez-Rodripwez
Alejandro Lopez-Rodrigucz
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Exhibit A
Bi-weekly Repont = June 16 - 340, 2024
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—~,Genera

Bi-woekly Raport - June 16 - 30, 2024

Docket Number: NEPR-MI-2022-0005
in Re: 10 Year Plan Federally Funded Competitive Processes
Re: B-weekly Report for June 16 - 30, 2024

The following is a list of the activities and most significant events that happened
in the last two weeks regarding the Project:

]

Equipment and LTSA contract negotiation with the selected RICE bidder
are ongoing.

Equipment and LTSA contract negotiation with the selected Gas Turbine
bidder are ongoing.

The envircnmental permitting contractor continues preparing local and
federal permit applications.

The geotechnical investigation contract with selected local bidders is
being finalized.

The topographic and geophysical survey contract with the selected local
bidders is being finalized.

The contract for asbestos and lead sampling, testing and analysis with
selected local bidders has been finalized and initiated with the kickoff
meeating.

Engineering oactivities for decommissioning plans and T-line
interconnection enginearing are ongoing.
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RBecaived:
GOVERNMENT OF PUERTO RICO

PUBLIC SERVICE REGULATORY BOARD Jul 8, 2024

PFUERTO RICO ENERGY BUREAU
9:03 PM

IN RE: CASE NO.: NEPR-MI-2022-0005

10 YEAR PLAN FEDERALLY FUNDED
COMPETITIVE PROCESS SUBJECT: Motion to Submit Response 1o

Request for Information in Compliance with
Resolution and Order dated June 21, 2024

MOTION TO SUBMIT RESPONSE TO REQUEST FOR INFORMATION IN
COMPLIANCE WITH RESOLUTION AND ORDER DATED JUNE 21, 2024

TO THE HONORABLE PUERTO RICO ENERGY BUREAU:

COMES NOW GENERA PR LLC ("Genera™), as agent of the Puerto Rico Electric
Power Authority (“PREPA"),' through its counsels of record, and respectfully submits and prays
as follows:

1. On January 23, 2023, the Puerto Rico Energy Burcau of the Public Service
Regulatory Board (“Encrgy Bureau”) entered an order with the subject Determination for the
Project Application Package for the Seven (7) Additional Peakers to be wsed ax Generation
(“January 23" Order™). In this order, among other directives, the Energy Bureau provided PREPA
the flexibility to consider the best mix of locations for emergency generation, However, the Energy
Bureau reminded PREPA that the total MW quantity of emergency generation and black start
capacity procurement is limited by the conditions included in the December 5, 2022, Resolution

and Order (“December 5™ Order™).

! Pursuant to the Puerto Rico Thermal Generation Facilities Operavion and Maintemarce Agreement (“LGA OMA™),
dated January 24, 2023, executed by and among PREPA, Genern, and the Puerto Rico Public-Private Pannerships
Awthority (“P3 Authority™), Genera is the sole operator and administrator of the Legacy Generation Assels {as defined
in the LGA OMA) and the sole enfity authorized to represent PREPA before PRER with respect to any matter related
to the performance of any of the O&M Services provided by Geners under the LGA OMA_
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2. On November 8, 2023, the Encrgy Bureau ¢ntered an order with the subject Marion
fo Submit Supplement to September 8, 2023, Mation in Compliance with Resolution and Ovder
Dated August 23, 2023 - Genera Competitive Procurement of Black Start and Emergency
Generation. In this Order the Energy Bureau stated that the upper limit of the range of capacity
(MW) sizing included in section A.1.2 of exhibit ] of the RFP far exceeds the maximum of 200
MW of emergency generation and 81 MW of net plant output for black start services approved by
the Energy Bureau in the December 5™ Order and the January 23" Order,

3 On June 5, 2024, Genera submitied a document titled Morion to Submit the Grid
Support Units Update Evaluation for the Emergency Generation and Black-Starr Generation
Procurement in compliance with the Resolution and Order dated January 23, 2023 (“June 5"
Motion™), whereby Genera included, as Exhibit A, an evaluation titled Grid Support Units Project
Update (“GSUPU™), submitted under seal of confidentiality, which reviewed competitive bid
proposals received and, among other considerations, focused on optimizing the purchasing process
by evaluating the benefits of reconfiguring locations and varying the sizes of units.

4, Through the June 5" Motion, Genera sought approval from the Energy Bureau to
continue with the proposed equipment configuration and purchase of the grid support units as set
forth in Exhibit A to the June 5* Motion.

5. On June 17, 2024, Genera submitted a document titled Memorandum of Law in
Support af Confidential Treatment of the Grid Support Units Updare Evaluation Submitied on June
3, 2024 (“June 17" Memorandum of Law”), whereby it requested the Energy Bureau to maintain
the confidentiality of the GSUPL submitted as Exhibit A to the June 5" Motion.

6. On June 21, 2024, the Encrgy Bureau issued a Resolution and Order titled Mofion

to Submit the Grid Support Units Update Evaluation — Requests for Information (ROI) (*June 21*
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Resolution™), through which the Energy Bureau informed that they were evaluating the submitted
information and had identified the need for further clarification and additional details.
Consequently, the Energy Bureau ordered Genera to submit a response to the Second Request for
Information, outlined in Attachment A to the June 21* Resolution, no later than ten (10) business
days after the June 21" Resolution, with the deadline being July 8, 2024,

7. In compliance with the June 21" Resolution, Genera respectfully submits as
Exhibit A to this motion the responses to the Second Request for Information as outlined in
Attachment A to the June 21st Resolution, adhering to the deadline stipulated therein.

3. The responses to the Second Request for Information outlined in Attachment A to
the June 21% Resolution are intimately related 1o the GSUPU, which was originally submitted
under seal of confidentiality with the June 5™ Motion. Given the inclusion of proprietary
commercial information within these responses, Genera respectfully requests that the Energy
Bureau maintain the confidentiality of Exhibit A pursuant to the Energy Bureaw’s Policy on
Management of Confidential Information. CEPR-MI-2016-0009, issued on August 31, 2016, and
partially amended on September 16, 2016. Genera asserts that the information contained in Exhibit
A warrants confidential treatment under the same legal precedents and arguments advanced in the
June 17" Memorandum of Law, Accordingly, Genera respectfully requests the Energy Bureau to
uphold the confidentiality of Exhibit A as submitted.

WHEREFORE, for the reasons stated above, Genera respectfully requests the Energy
Bureau 1o take notice of the above; accept Genera's responses to the Second Request for
Information outlined in Atachment A to the June 21* Resolution, submitted herein as Exhibir A:

deem Cienera to be in compliance with the June 21% Resolution; and grant Genera's request for
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confidential treatment of its responses to the Request for Information outlined in Atiachment A to
the June 21" Resolution, submitted as Exhibit A herein.
RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 8" day of July 2024,

ECIJA SEGB

PO Box 363068

San Juan, Puerto Rico 00920
Tel. (787) 3003200

Fax (787) 300.3208

/s Jor indez-Reboredo
Jarge Fernindez-Reboredo

ifr W.COMm

TSPR 9,669

/st Alejandro Ldpez- fgues
Alejandro Lipez-Rodriguez

TSPR 22,996
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CERTIFICATE OF SERVICE
We hereby certify that a true and accurate copy of this motion was filed with the Office of
the Clerk of the Energy Bureau using its Electronic Filing System and that we will send an
¢lectronic copy of this motion to PREPA through its counsels of record, Alexis G. River Medina,

at arivera@gmlex.net, and Mirelis Valle Cancel at mvalle@emlex net,
In San Juan, Puerto Rico, this 8" day of July 2024,

Alejandro Lopez-Rodriguez
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Exhibit A
Response to Request for Information
(submitted under seal of confidentiality)
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GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD
PUERTO RICO ENERGY BUREAL

IN RE: 10 YEAR PLAN FEDERALLY CASE NO. NEPR-MI-2022-0005

FUNDED COMPETITIVE FROCESS SUBJECT: Resolution and Order to Motion

to Submit Bi-weekly Report on the Status of
Emergency Generation and Black-Start
Generation Procurement in Compliance
with Resolution and Order of January 23,
2023,

RESOLUTION AND ORDER

On January 23, 2023, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau”) issued a Resolution and Orvder ("lanuary 23 Order™) that conditionally
approved the Puerto Rico Electric Power Authority ("PREPA™) RFP' process for the
procurement of emergency peaker generation systems at Jobos, Daguao, and Palo Seco
subject to various conditions. Conditions included a maximum total nameplate capacity of
200 MW, three (3] of seven (7) units being mobile, prioritization to interconnection of
IRP-based generation and battery energy storage systems ("BESS™) over other generation
installation interconnection {where feasible while supporting reliable system operation),
and other conditions.2

On May 25, 2023, Genera PR, LLC ("Genera”) submitted a document titled Memorandum of
Compliance with May 8B Order (subject: Procurement of Black Start and Emergency Peaking
Resaurces) ("May 25 Memorandum”), in which Genera proposed to the Energy Bureau a
different approach and plan for the procurement of the Black Start and Emergency Peaking
Resources and stated that their proposed approach would be more efficient. Permitting was
identified as a critical path, specifically EPA air permitting, and the proposed plan by Genera
stated that "if EPA air permits can be completed within nine months, the entire project can
achieve commercial operation within 18 months.™

On August 16, 2023, Genera, filed a document titled Motion to Submit Bi-Monthly Report on
the Status of Emergency Generation and Black-Start Generation Procurement for the Perfod
from August 1 to August 15, 2023, in Compliance with Resolution and Order Dated Januvary 23,
20023 ("August 16 Motion”). Genera included as Exhibit A the Bi-monthly report describing
the status of the black start and emergency generation procurement process, and
recommendations for changes to the RFP* processes, which Genera affirmed could lead to
significant cost savings and a reduction in completion time by 9 to 12 months®

On August 23, 2023, the Energy Bureau issued a Resolution and Order ["August 23 Order”)
in which it determined that the changes proposed by Genera in Exhibit A of the
August 16 Motion were consistent with the IRP Order®. Considering Genera's assurance that

1 Request for Propasal ["REPT)
L famuary 23 Order,

5 May 25 Memorandum, p.4,

' Request for Proposal ("RFP7).

& August 16 Motion, Annex A, p.5.

® Final Resolution and Order on the Puerte Rico Electric Power Authority's Integrated Resource Plan, In re:

Review of the Integraled Resource Plan of the Puerto Rico Electric Power Authority, Case No. CEPR-AP-2018-
0001, August 24, 2020 ("IRP Order”),
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the units would be purchased at a lower cost and be commissioned earlier than expected,
the Energy Bureau allowed the RFPs process to continue in the manner described by Genera
in Exhibit A of the August 16 Motion.

On November 8, 2023, after several procedural events, the Energy Bureau issued a
Resolution and Order ("November 8 Order”) approving the RFP package submitted by
Genera for the procurement of black start and emergency generation services. The Energy
Bureau reminded Genera that the total MW quantity could not exceed 200 MW of emergency
generation and B1 MW of net plant output for black start services. Also, authorized Genera
to file a separate BESS project detailing the magnitude (in MW), purpose, planned timing of
installation, among other information.”

On February 29, 2024, Genera, filed a document titled Motion to Submit Bi-Monthly Report on
the Status of Emergency Generation and Black-Start Generation Procurement in Compliance
with Resolution and Order Dated January 23, 2023 ("February 29 Motion™) in which Genera
stated that initial award was scheduled for March 2024,

On July 1, 2024, Genera filed before the Energy Bureau a document titled Motion to Submit
Bi-weekly Report on the Status of Emergency Generation and Black-5tart Generation
Procurement in Complionce with Resolution and Order Dated fanuary 23, 2023 ("July 1
Motion™), in which Genera included as Exhibit A the Bi-weekly Report describing the status
of the Emergency Generation and Black-Start Generation Procurement.

Additionally, Genera informs in the July 1 Motion that starting July 1, 2024, pursuant to
Footnote 16 of the January 23 Order, reports will be submitted on a quarterly basis,
consistent with the fiscal year's quarters (eg.. July 1 to September 30 for Q1, October 1 to
December 31 for 2, and so forth)®, and that their next report is due by October 9, 2024,

Upon review of the July 1 Motion, and the delay in the RFP process conducted by Genera in
comparison with the expected time savings that would have occurred compared to the
Puerte Rico Electric Power Authority ("PREPA") RFP award scheduling. which was
scheduled to end July 31, 2023, the Energy Burcau determines that Exhibit A filed as the
bi-monthly report does not adequately inform the progress in the procurement process nor
provides information on the milestones of the critical paths that shall be accomplished to
have the units in commercial operation in due time, according to the timeline presented in
Annex A-3 of the August 16 Motion. The Energy Bureau reminds Genera that the FY2023
Certified Fiscal Plan for the Puerto Rico Electric Power Authority ("FY2023 Certified Fiscal
Plan™), Section 5.2.1.4 (p. 94), expected to have deployed the black start units for Costa Sur
and Yabucoa by December 2025, and the new Peaker units deployed for the Daguao, Jobos,
and Palo Seco Power Stations by January 2026.°

It is in the best public interest to know if the Emergency Peaker Generation and Black-Start
Generation Procurement will be in commercial operation by the time specified in the FY2023
Certified Fiscal Plan and the time scheduled promised by Genera.

Consequently, the Energy Bureau hereby DENIES Genera request to submit the Bi-monthly
report to quarterly reports, and ORDERS Genera to submit monthly reports instead of
bi-weekly on the Status of Emergency Generation and Black-5tart Generation Procurement
commencing August 15 2024. Also, Gepera SHALL include as part of the next and
subsequent monthly progress report its best estimate of the expected schedule and
timetable for completing the critical steps up to project completion. The rupﬂrts sha]l
include, as a minimum, the following:

1. A breakdown of each task, estimated cost, cost amount consu
timeline for completion of such task.

F Movember 8 Order, p.4.

" January 23 Order, p. 5.

* Available at: hitps://drivegoogle.com/fle/d/1agXCP728HU s TuE LY s-nHychnlBSdy ]/ view l[ﬁ‘st J.'fsﬁ;c'? o
luly 29, 2024).
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2. The stages of each task, timeline, present status and estimated time for
completion.

3. A project timeline chart [eg. Gantt Chart) with critical path for the COD'? of
the project.

4. Permit list, permits obtained, estimated timeline for each permit and status of
such permit.

5. Tasks required in preparation for each site where the project shall be installed.
Details on any demolition and permits required in preparation for the
installation of the project.

6. Permit and cost for each site to accommodate the project.

The Energy Burean ORDERS Genera to inform with ten (10) days of the notice of this
Resolution and Order how the Genera procurement approach has saved costs and
accelerated the COD compared to the PREPA RFP approach which had a scheduled award
date of July 31, 2023 compared to Genera's approach which to date has not completed the
award of its equipment RFP,

The Energy Burecau WARNS Genera’s that, noncompliance with any provision of this
Resolution and Order may result in the imposition of fines pursuant to Act 57-2014 and

applicable Energy Bureau's regulations and any other appropriate ad ministrative sanctions,
as deemed appropriate by the Energy Bureau.

Be it notified and published,

o Nl

son Aviles Deliz “ Lillian Mateo Santos(
Chairman Associate Commissioner

ylvia B. T.Igdfl‘te Araujo S Antonio Torres Miranda —
Associate Commissioner Associate Commissioner
CERTIFICATION

I certify that the majority of the members of the Puerto Rico Energy Bureau agreed on July
A, 2024, Associate Commissioner Ferdinand A. Ramos Soegaard did not intervene, Also
certify that on July 27, 2024, | have proceeded with the filing of this Resolution and Order
and was notified by email to arivera@gmlex.net; mvalle@gmlex.net; jfr@sbghlaw.com;
alopez@sbgblaw.com; legal@genera-pr.com; regulatory@genera-pr.com.

1 sign in San Juan, Puerto Rico, today, July 2%, 2024,

Clerk

1" Commercial Operation Date ("CODY).
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Received:
GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD Aug %, 2024
PUERTO RICO ENERGY BUREAU s s
!

IN RE: CASE NO.: NEPR-MI-2022-0005

10 YEAR PLAN FEDERALLY FUNDED
COMPETITIVE PROCESS SUBJECT: Motion to Submit Comparison

Report in Compliance with Resolution and
Order Dated July 30, 2024

MOTION TO SUBMIT COMPARISON REPORT IN COMPLIANCE WITH
RESOLUTION AND ORDER DATED JULY 30, 2024

TO THE HONORABLE PUERTO RICO ENERGY BUREALU:

COMES NOW GENERA PR LLC (“Genera™), as agent of the Puerto Rico Electric
Power Authority (“PREPA™),' through its counsels of record, and respectfully submits and prays
as follows:

1. On January 23, 2023, the Puerto Rico Energy Bureau of the Public Service
Regulatory Board (“Energy Bureau™) entered an order with the subject Determination for the
Project Application Package for the Seven (7) Additional Peakers to be used as Generation
(“January 23" Order™). In this order, among other directives, the Energy Bureau provided PREPA
the flexibility to consider the best mix of locations for emergency gencration.

2. On May 25, 2023, Genera submitted a document titled Memorandum of
Compliance with May 8 Order (subject: Procurement of Black Start and Emergency Peaking

Resources) ("May 25" Memorandum"), in which Genera proposed to the Energy Bureau a different

! Pursuant to the Puerto Rice Thermal Generatton Facilities Operavion ard Maintenance Agreement (“LGA DMA™),
dated January 24, 2023, executed by and among PREPA, Genern, and the Puerio Rico Public-Private Partnerships
Autharity (“P3 Authority™), Genera is the sole operator and administrator of the Legacy Generation Assets {as defined
in the LGA OMA) and the sole entity authorized 1o represent PREPA before PREB with respect to any matter related
to the performance of any of the O&M Services provided by Genera under the LGA OMA.
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approach and plan for the procurement of the Black Start and Emergency Peaking Resources and
stated that their proposed approach would be more efficient.

3 On August 16, 2023, Genera filed a document titled Motion to Submit Bi-Monthly
Report on the Status of Emergency Generation and Black-Start Generation Procurement Jor the
Period from August 1 1o Augusi 15, 2023, in Compliance with Resolution and Ovder Dated Janary
23, 2023 ("August 16™ Motion"). Genera included as Exhibit A the bi-monthly report describing
the status of the black start and emergency generation procurement process, and recommendations
for changes to the RFP processes.

4. On August 23, 2023, the Energy Bureau issued a Resolution and Order titled
Resolution and Ovder regarding the Bi-Monthly Reports on the Status of Emergency Generation
and Black-Start Generation Procurement for the Periods from July 15 to July 31, 2023 and Augusi
! to August 15, 2023, filed by Genera PR, LLC (" August 23 Order") in which it determined that
the changes proposed by Genera in Exhibit A of the August 16" Motion were consistent with the
IKF Order. Considering Genera's assurance that the units would be purchased at a lower cost and
be commissioned earlier than expected, the Energy Bureau allowed the RFP process to continue
in the manner described by Genera in Exhibit A of the August 16™ Motion,

5. On November 8, 2023, after several procedural events, the Energy Bureau issued a
Resolution and Order titled Motion to Submit Supplement to September 8, 2023, Motion in
Compliance with Resolution and Order Dated August 23, 2023 - Genera Competitive Procurement
of Black Start and Emergency Generation ("November 8% Order”) approving the RFP package
submitted by Genera for the procurement of black start and emergency generation services.

6. On February 29, 2024, Genera filed a document titled Morion fo Submit Bi-Monthiy

Report on the Status of Emergency Generation and Black-Start Generation Procurement in
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Compliance with Resolution and Order Dated January 13, 2023 ("February 29" Motion™), in
which Genera stated that the initial award was scheduled for March 2024,

7. On July 1, 2024, Genera filed a document with the Energy Bureau titled Motion fo
Submit Bi-Weekly Report on the Status of Emergency Generation and Black-Start Generation
Procurement in Compliance with Resolwtion and Ovder Dated January 23, 2023 ("huly 1*
Motion"). In this document, Genera included as Exhibit A the Bi-Weekly Report describing the
status of the Emergency Generation and Black-Stant Generation Procurement. Additionally,
Genera notified the Energy Bureau in the July 1* Motion that starting July 1, 2024, pursuant 1o
Footnote 16 of the January 237 Order, reports would be submitted on a quarterly basis, consistent
with the fiscal year's quarters, with the next report due by October 9, 2024,

8. On July 30, 2024, the Encrgy Burcau issued a Resolution and Order titled
Resolution and COrder to Motion to Submit Bi-weekly Report on the Status af Emergency
Generation and Black-Start Generation Procurement in Compliance with Resolution and Order of
January 23, 2023 ("July 30" Resolution"). Upon reviewing Genera's July 1% Motion, the Energy
Bureau determined that Exhibit A, filed as the bi-monthly report, did not adequately inform on the
progress of the procurement process nor provide information on the milestones of the critical paths
required 1o have the units in commercial operation within the timeline presented in Annex A-3 of
the August 16" Motion,

9, Consequently, the Energy Bureau, in the July 30™ Resolution, denied the change of
the cadence of the bi-monthly reports to quarterly reports and ordered Genera to submit monthly
reports instead of bi-weckly reports on the status of Emergency Generation and Black-Start

Generation Procurement, commencing August 15, 2024,
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10.  Additionally, in relevant part to this motion, the Energy Bureau ordered Genera 1o
inform, within ten (10} days of the notice of the July 30™ Resolution, how Genera's procurement
approach has saved costs and aceelerated the Commercial Operation Date compared to the PREPA
RFTF approach, which had a scheduled award date of July 31, 2023, whereas Genera's approach
has not yet completed the award of its equipment RFP.

1. In compliance with the July 30" Resolution, Genera hereby respectfully submits
the requested comparison report, detailing the distinctions between Genera's REP process and
PREPA’s previous RFP process, as Exhibit A to this Motion.

WHEREFORE, Genera respectfully requests that the Energy Bureau take notice of the
above; accept Genera's report detailing the distinctions between Genera's RFP process and
PREPA’s previous RFP process submitted herein as Exhibit A; and deem Genera to be in partial
compliance with the July 30™ Resolution.

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 9™ day of August 2024,

ECIJA SBGB

PO Box 363068

San Juan, Puerto Rico 00920
Tel. (787) 300.3200

Fax (787) 300.3208

£ Ferndndez-
Jorge Femidndez-Reboredo
if  COIT

TSPR 9,669

Alejandro Lopez-Rodrigues
bgblaw,

TSPR 22,996
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CERTIFICATE OF SERVICE
We hereby certify that a true and accurate copy of this motion was filed with the Office of
the Clerk of the Energy Bureau using its Electronic Filing System and that we will send an

electronic copy of this motion to PREPA through its counsels of record, Alexis G, Rivera Medina,

at anverai@gmlex net, and Mirelis Valle Cancel at mval lef@gmlex.net.

In San Juan, Puerto Rico, this 9" day of August 2024,

{5 Alej wpez-Rodrl
Alejandro Lopez-Rodriguez
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Exhibit A
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-}} Genera

Peaker Project

August 2024
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RFP Process Comparison

Topic Genera (Current PREPA (Previous)

1 CTGs (combinad over two RFPs)

2 Combustion Turbine Generators
(cTe)
Unit

L B Reciprocating Internal
FARAER Combustion Engines (RICE)

CTG: 2 x 50 MW
RICE: 8 x 18 MW

Eight propesals were received

2. Caopacity from 6 OEMs, which allowed
Ganera to evaluate different
options and select the best value.

CTG: RICE:

o Costa Sur 2. Daguao 2
Type, and Yabucoa 2
2

Number of Jobos
Units CostaSur ]

San Juan 1

* Fuel Cost Savings: $30,000,000
(NPV at B% over unit life) or ~580
rmillion undiscounted

* Avg. Heat Rate (HHV) [NG]:
9105 Btu/kWhr CTG & RICE ased
on approved generation
capacity (244 MW) and
assurning o capacity factor of
4 lm 28%, this configuration will save
$2.91M/yr in fuel for 20 yrs when
compared with the units
proposed under PREPA RFP,

Cost savings executing contracts
directly with OEM. Final costs
remain under negotiation.

CTE: 1 x 28 MW (2 proposals)
T x 22 MW (1 proposal)
Three proponents participated, not

all OEMs,

CTG:

Daguao 2
Yabucoa 2
Jobos 2
Costa Sur 2
Polo Seco 3

* Higher fuel & maintenance costs
over life of units, accruing to rate

payers

Avg. Heat Rate (HHV) [NG]:

9528 BtufkWhr CTG

©n the nermalizing assumptions
stated, this configuration will
hawve a higher fuel cost by

$2.01M/yr

EPC applies overhead costs and
profit margin to major equipment

and enginearing.
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Tnin

Nz

Operational
4. Costs Savings
(cont.)

Operational &
5. Technological

RFP Process Comparison

Genera (Currant | PREPA (Previous
No maintenance penalties for CTG's OEM penalize the starts/stops of
starts/stop for RICE under the their units under LTSA contracts, This

LTSA providing operational limits operation and increases costs.
flexibility,

* Cleaner NOx 15% O, Emissions - NOx15% O, Emissions [NG]:

[ne]: 22 to 28 MW (Avg.): 22 ppmvd
50 MW CTG: 20 ppmvd

18 MW RICE: 6 ppmvd

RICE provide faster response. 2 to 3 times slower than RICE.
Tirne to full lood: 2 to 5 minutes,

Fast ramp to compensate

intermittency of renewables.

50 MW CTG provides higher Lowar genarator inertio and low

generator inertio exhoust gas ternperatures limit ability
for heat recovery and use of steam
turbine when compared to medium-
sized CTGs

RICE ig efficient during partload ~ Higher temperatures have an impact

operation and output Is not in CTG efficiency and operating at

offected by ambient lower loads affect the emissions

temperaturas. numbers

Medium-sized CTG units provide  Low exhoust gas termperatures limit
mora capability to potentially ability for heat recovery and use of
close cycle and increase power  steam turbine

production from a steam

generator at Costa Sur, if

required, for lower cost operation

in o compact footprint.

Owner-controfled LTSA EPC leads the negotiations and
negotiations increase reduces tha opportunity of a better
opportunity of a batter agreement for the owner,
agreement.
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g Equipment

Timeline &
Process

RFP Process Comparison

. Genera (Cu rrunt} FPREFA {Frewiuus}

Ganera included all majer,
long-lead equipment, including
awxiliary equipment, step-up
transformers, low- and
redium-veltage switchgear,
ond high-voltoge gos=-Insulated
switchgear (GIS).

Equipment supply procurament
to be complated in Q3 2024, with
delivery across 2026-2027,

In the meantime, Genera
advanced the following tasks:

+ Data gathering and
emissions calculations for
federal and local permits,
inchuding Environmental
Assessment

+ Controcting for related
services such as asbestos
and lead-containing paint
testing, geotechnical, GPR,
and topographic surveys

* Development of
decommissioning plans, as
required on the OMA - a new
mandatory process for
Generg, Approval delay may
impact project
implarmentation,

* Development of technical
specifications, terrms and
conditions, and drawings for
demalition works required for
new units’ facilities
construction,

Some proposals did notinclude
long-lead items. These items
would have been needed before
unit operation and would have
delayed the project beyond
proposal dates,

No certainty over award date.
Proponents presented hundreds of
exceptions. As of July 2023, no
nagotiation or diligence had taken
place, Negotiation would have
been more complex than current
process given broader EPC scope
and contractors acting as
intermediary with OEM, Significant
technical work remainad open.

No certainty over COD or pricing,
Uncertain site information (soil
copacity, underground utiities)
and other unknowns are included
in the pricing of the EPC with
contingencies and risk allowances,
including schedule and price
adjustments to cover permitting,
lead-containing paint and
asbestos in the equipment and
buildings, and other risks.
improbable that initially proposed
delivery dates would hold or that
remaining equipment could be
procured 1o achieve proposed
CoD.
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Received:
GOVERNMENT OF PUERTO RICD

PUBLIC SERVICE REGULATORY BOARD hug 1%, 2024

PUERTO RICO ENERGY BUREAU
10:46 PM

IN RE: CASE NO.: NEPR-MI-2022-0005

10 YEAR PLAN FEDERALLY FUNDED

COMPETITIVE PROCESS SUBJECT: Motion to Submit Monthly Report
on the Status of Emergency Generation and
Black-Start  Generation  Procurement  in
Compliance with Resolution and Order Dated
July 30, 2024

MOTION TO SUBMIT MONTHLY REPORT ON THE STATUS OF EMERGENCY
GENERATION AND BLACK-START GENERATION PROCUREMENT
IN COMPLIANCE WITH RESOLUTION AND ORDER DATED JULY 30, 2024
TO THE HONORABLE PUERTO RICO ENERGY BUREAL:

COMES NOW GENERA PR LLC (“Genera™), as agent of the Puerto Rico Electric
Power Authority (“PREPA™),! through its counsels of record, and respectfully submits and prays
as follows:

I On January 23, 2023, the Puerto Rico Energy Bureau of the Public Seérvice
Regulatory Board (“Encrgy Bureau™) entered an order with the subject Determination for the
Praject Application Package for the Seven (7) Additional Peakers to be wed ax Generation
(*“January 23" Order™). In this order, among other directives, the Energy Bureau provided PREPA
the flexibility to consider the best mix of locations for emergency generation,

2. On November 8, 2023, after several procedural events, the Energy Bureau issued a

Resolution and Order titled Movion to Submit Supplement to Seprember 8, 2023, Motion in

Compliance with Resolution and Order Dated August 23, 2023 - Genera Compeiitive Procuvement

! Pursuant 1o the Prerto Rico Thermal Generation Facilities Operation and Maimtenance Agreenvent (“LGA OMA™),
dated January 24, 2023, executed by and among PREPA, Genera, and the Puerto Rico Public-Private Partnerships
Authority (“P3 Authosity™), Genera is the sole operator and administrator of the Legacy Generation Assets (as defined
in the LGA OMA) and the sole entity authorized to represent PREPA before PREB with respect 1o any matter related
1o the performance of any of the D&M Services provided by Genera under the LGA OMA.
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of Black Start and Emergency Generation ("November 8" Order”) approving the RFP package
submitted by Genera for the procurement of black start and emergency generation services,

3. On February 29, 2024, Genera filed a document titled Morion to Submir Bi-Monthly
Report on the Siatus of Emergency Generation and Black-Start Generation Procurement in
Compliance with Resolution and Order Dated January 23, 2023 ("February 29 Motion"), in
which Cienera stated that the initial award was scheduled for March 2024,

4, On July 1, 2024, Genera filed a document with the Energy Bureau titled Morion ro
Submir Bi-Weekly Report on the Status of Emergency Generation and Black-Start Generation
FProcurement in Compliance with Resolution and Order Dated Jamuary 23, 2023 ("July 1*
Motion"). In this document, Genera included as Exhibit A the Bi-Weekly Report describing the
status of the Emergency Generation and Black-Stant Generation Procurement. Additionally,
Genera notified the Energy Bureau in the July 1% Motion that starting July 1, 2024, pursvant to
Foomote 16 of the January 23" Order, reports would be submitted on a quarterly basis, consistent
with the fiscal year's quarters, with the next report due by October 9, 2024,

5. On July 30, 2024, the Energy Bureau issued a Resolution and Order titled
Resolution and Order 1o Motion to Submit Bi-weekly Report on the Status of Emergency
Greneration and Black-Start Generation Procurement in Compliance with Resolution and Ovder of
January 23, 2023 ("July 30™ Resolution”). Upon reviewing Genera's July 19 Motion, the Energy
Bureau determined that Exhibit A, filed as the bi-monthly report, did not adequately inform on the
progress of the procurement process nor provide information on the milestones of the critical paths
required to have the units in commercial operation within the timeline presented in Annex A-3 of

the August 16 Motion.
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6.

Consequently, the Energy Burcau, in the July 30™ Resolution, denied the change of

the cadence of the bi-monthly reports to quartery reports and ordered Genera to submit monthly

reports instead of bi-weckly reports on the status of Emergency Generation and Black-Start

Generation Procurement, commencing August 15, 2024.2 Additionally, the Energy Bureau ordered

Gienera to include, as part of the next and subsequent monthly progress reports, at a minimum, the

following:

%

. A breakdown of each task, estimated cost, cost amount consumed, and timeline for

completion of such task,

- The stages of each task, timeline, present status and estimated time for completion.

. A project timeline chart fe.g. Gantt Chant) with critical path for the Commercial

Operation Date ("COD") of the project.

. Permit list, permits obtained, estimated timeline for each permit and status of such

permit.

- Tasks required in preparation for each site where the project shall be installed.

Details on any demolition and permits required in preparation for the installation of
the project.
Permit and cost for each site to accommodate the project.

On Auvgust 14, 2024, Genera submitted a document titled Urgent Request for

Extension of Deadlines Following Tropical Storm Ernesto (" August 14® Motion"). In the August

14™ Motion, Genera requested an extension until August 19, 2024, for all impending deadlines,

* See July 30" Resolution, p. 2. Itis imponant to note that while the July 30® Resolution refers to a denial of Genera's
request to change the frequency of bi-monthly reports to quarterly reparts, Genera did not formally request this change.
Instead, Genera provided notice to the Encrgy Bureaw, informing them of its intent t proceed with quanerly reports
beginning July 1, 2024, as per the directives outlined in the Energy Bureau's January 23" Order,
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including the submission of the monthly progress reports on Emergency Generation and Black-
Stant Generation Procurement, due to operational disruptions caused by Tropical Storm Emesto.

8. In compliance with the July 30" Resolution and pursuant to the August 14™ Motion,
Genera respectfully submits the inaugural monthly report on the status of Emergency Generation
and Black-Siart Generation Procurement, included herein as Exhibit A,

WHEREFORE, Genera respectfully requests that the Energy Bureau take notice of the
above; accept Genera's report on the status of Emergency Generation and Black-Start Generation
Procerement submitted herein as Exhibit 4, and deem Genera to be in partial compliance with the
July 30" Resolution.

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 19 day of August 2024,

ECLIASBGE
PO Box 363068
San Juan, Puerto Rico 00920

Tel. (787) 300.3200
Fax (787) 300.3208

{54 Jorpe Ferndndez-Rebaredo
Jorge Fernandez-Reboredo

ifri@shgblaw.com

TSPR 9,669

Alejandro Lopez-Rodriguez
shoblaw.
TSPR 22,996
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CERTIFICATE OF SERVICE
We hereby certify that a true and accurate copy of this motion was filed with the Office of
the Clerk of the Energy Bureau using its Electronic Filing System and that we will send an
electronic copy of this motion to PREPA through its counsels of record, Alexis G. Rivera Medina,

at griveraf@emlex.net, and Mirelis Valle Cancel at mvallef@gmlex.net.
In San Juan, Puerto Rico, this 19" day of August 2024,

Alejandro Lopez-Rodriguez
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Exhibit A
Report on the status of Emergency Generation and Black-Start Generation Procurement
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_}} Genera GPR-PREB-NEPRMIZ0220005- 20240730

Pagea |1

Docket Number; NEPR-MI-2022-0005
In Re: 10 YEAR PLAN FEDERALLY FUNDED COMPETITIVE PROCESS
Re: Monthly Progress Report

- — ! —

©On the July 30" Resclution and Order the Energy Bureau ordered Genera to
submit monthly reports instead of bi-weekly reports on the status of
Emergency Generation and Black-Start Generation  Procurement,
commencing August 15, 2024. Additionally, the Energy Bureau ordered Genera
to include, as part of the next and subsequent monthly progress reports, at a
minimum, the following:

a. breckdown of each task, estimoted cost, cost amount consumed, and
timeline for completion of such task.

Response:

Peakers Project Preliminary Cost Estimate

bpaigmant Puchose FR3L 0000

S Devsloimeent & Consbruction

Peeriting
Decommissioning & Domediticn SARAan080

Commissioning
nlarcsnnection
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7ﬁ Ge ne rc] GPR-PREE-NEPRMIZ0Z20005- 20240730

Fage |2

b. The stages of each task, timeline, present status and estimated time for

completion,
Peakers Project Timeline
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____\;} Ge n e rﬂ BFRE-PREB—ME PHMIID?EQWE'::::SIIE:

c. Project timeline chart (e.g. Gantt Chart) with critical path for the
Commercial Operation Date ('COD") of the project.

Response;

Peakers - Commissioning Timeline

Costa Sur
| Jobos
fabuooo
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—,Genera

GPR-PREE-NEPRMI20220005- 20240730

FPoge |4

d. Permit list, permits obtained, estimated timeline for each permit and status
of such permit.

NEPA Permit Status
EHP Review All Peaker projects  DSOW Drafted Aug/Sept 2024
MEPA Roview All Peaker projects  Gathering data for EA Feby/March 2025
(Ervironmental
Assecsment expected)
Coastal Zone San Juan Drafted = will submit  Aug/Sept 2024
Consistency Cerdification Costa Sur to FEMA with DSOW
Biokogical Resources All Peaker projects  Bemo to FERMA Sept 2024
Endangered Species Act being prepared
{ESA) Section 7
Mational Historic All Peaker projects  Drafted = will submit  Sept 2024
Preaervalion Act to FERA with D500
Consultation

3

Note: All dates are preliminary estimares and are subject to change

Mary 2025

May 2025
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’}:\t General

DNER Rule 141 =
Enwironmental Impact
Documentation

PRFC Fire Review
Permiso Unico
Incidental [PUI}

DMNER Asbestos/Lead
Aemoval

GPR-PREB-NEPRMI20220005- 20240730

Local Permit Status

All Peaker projects  General Arrangement  January 2025
Plans being finalized
priar ta filing,

All Peaker projects Wil be filed by L 2025
Contractor

All Peaker projects  Will be filed by 2 2025
Contractor

All Peaker projects.  Will be filed by 02 3025
Contractor

Note: All dates are profiminary estimates and are subject to change

Paoge |5

March 2025

&0 days after
subrmission

30 days afver
submilssion

30 days after
subrmission
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_‘:_/\E Genera GPR-PREB-NEPRMIZ0220005- 20240730

Page |B

&. Tasks required in preparation for each site where the project shall be

installed. Details on any demolition and permits required in preparation for
the installation of the project.

Response:

See responses to questions a through d,
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GPR-PREB-NEPRMI20220005- 20240730

Page |7

f. Permit and cost for each site to accommodate the project.

Response:

b
i |

NEPA Permit Costs

EHP Review All Peaker stes

HEPA Review (Emdrgnmental Assessment Al Poalker sites
expected)

Coaital fone Consistency Certilfication San Juan
Costa Sur

Biotogical Resources Endangered Species  All Peaker projects
Act (ESA) Section 7

Natlpnal Historke Preservation Act Al Peaker projects
Consultation

Hote: All costd are preliminary estimates and sré subiject to change

52 50,000 for &l sites. Indhudes EHF
Review coordination and EA prep
tagks

58,000/51te

15,000/

515.000/sie
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i GPR-PREB-NEPRMIZ0Z20005- 20240730
Ge nera Page |8

Local Permit Costs

DNER Rule 141 — Environmental impact Al Peaker projects

Documentation 335,000/51e
PRFC Fire Review All Peaker projects 53,000 site

Permisa Uinico Incidental {(PLIT) Al Peaker profects L5000/
DMER AshestosLead Removal Al Peaker projects 515,000/site

Mote: All costs are preliminany estimates and are sublect to change
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GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD
FUERTO RICO ENERGY BUREAU

IN RE: 10 YEAR PLAN FEDERALLY FUNDED | CASE NO. NEPR-MI-2022-0005

COMPETITIVE PROCESS SUBJECT: Order to Show Cause Regarding

§25,000 Fine for Misrepresentation

OQRDER TO SHOW CAUSE

On January 23, 2023, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau”) issued a Resolution and Order ("January £3 Order") that conditionally
approved the Puerto Rico Electric Power Authority ("PREPA") RFP! pracess for the
procurement of emergency peaker generation systems at Jobos, Daguao, and Palo Seco
subject to various conditions. Conditions included a maximum total nameplate capacity of
200 MW, three (3] of seven (7) units being mobile, prioritization to interconnection of
IRP-based generation and battery energy storage systems ["BESS") over other generation
installation interconnection (where feasible while supporting reliable system operation),
and other conditions.?

W On May 25, 2023, Genera PR, LLC ("Genera”) submitted a document titled Memorandum of
Compliance with May 8 Order (subject: Procurement of Rlack Start and Emergency Peaking
Resources) ("May 25 Memorandum”), in which Genera proposed to the Energy Bureau a
different approach and plan for the procurement of the Black Start and Emergency Peaking
Resources and stated that their proposed approach would be more efficlent. Permitting was

S identified as a critical path, specifically EPA air permitting, and the proposed plan by Genera

. stated that "if EPA air permits can be completed within nine months, the entire project can
achieve commercial operation within 18 months,™

On August 16, 2023, Genera, filed a document titled Motton to Submit Bi-Monthly Report an
the Status of Emergency Generation and Black-5tart Generation Procurement for the Period
_,j:n‘j from August 1 to August 15, 2023, in Compliance with Resolution and Order Doted fonwvary 23,
2023 ("August 16 Motion”). Genera included as Exhibit A the Bi-monthly report describing
the status of the black start and emergency generation procurement process, and
recommendations for changes to the RFP processes, which Genera affirmed could lead to
significant cost savings and a reduction in completion time by 9 to 12 months.®

On August 23, 2023, the Energy Bureau issued a Resolution and Order ("August 23 Order”)
A in which it determined that the changes proposed by Genera in Exhibit A of the
[ August 16 Motion were consistent with the IRP Order®. Considering Genera’s assurance
that the units would be purchased at a lower cost and be commissioned earlier than
expected, the Energy Bureau allowed the RFPs process to continue in the manner
described by Genera in Exhibit A of the August 16 Motion.

| ! Request for Proposal ["RFPT).
\ ! Janusary 23 Order. { s J
| 'May 25 Memorandym, p.4.
' Regpueest for Proposal ["RFP”).
*Awpgust 16 Motion, Annex A, p5,
* Final Resalution and Order on the Puerte Rico Electric Power Authority’s [ntegrated Resource Flan, o re

Hrview af the Integrated Resonrce Plon of the Puerto Rico Electric Power duthorify, Case Moo CEPFR-AP-2018-
D001, August T4, 2020 ["IRP Order”).
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On November 8, 2023, after several procedural events, the Energy Bureau issued a
Resolution and Order (“November 8 Order”) approving the RFP package submitted by
Genera for the procurement of black start and emergency generation services. The Energy
Bureau reminded Genera that the total MW quantity could not exceed 200 MW of emergency
generation and 81 MW of net plant output for black start services. Also, authorized Genera
to file a separate BESS project detailing the magnitude (in MW), purpose, planned timing of
installation, among other information.”

On February 29, 2024, Genera, filed a document titled Motion to Submit Bi-Manthly Report on

the Status of Emergency Generation and Black-5tart Generation Procurement in Compliance

with Resolution and Order Dated January 23, 2023 ("February 29 Motion™) in which Genera
I! l stated that initial award was scheduled for March 2024.

On July 1, 2024, Genera filed before the Energy Bureau a document titled Mobion to Submit
Bi-weekly Report on the Status of Emergency Generation and Black-Start Generation
Procurement in Compliance with Resolution and Order Dated Janwory 23, 2023 (Mjuly 1
Motion"), in which Genera included as Exhibit A the Bi-weekly Report describing the status
of the Emergency Generation and Black-Start Generation Procurement.

A

Additionally, Genera informs in the July 1 Motion that starting July 1, 2024, pursuant to
Footnote 16 of the January 23 Order, reports will be submitted on a quarterly basis,
consistent with the fiscal year's quarters (eg., July 1 to September 30 for {1, October 1 to
December 31 for 2, and so forth)®, and that their next report is due by October 9, 2024,

ﬁﬂl Upon review of the July 1 Motion, and considering the delay in the RFP process conducted
“by Genera in comparison with the expected time savings that would have occurred compared
to the Puerto Rico Electric Power Authority ("PREPA”] RFP award scheduling, which was
scheduled to end july 31, 2023, on July 30, 2024, the Energy Bureau issued a Resolution and
Order ["July 30 Resolution”) whereby it determined that Exhibit A filed as the bi-monthly
report did not adequately inform the progress in the procurement process nor provided
information on the milestones of the critical paths that shall be accomplished to have the
units in commercial operation in due time, according to the timeline presented in Annex A-
‘I 3 ofthe August 16 Motion. The Energy Bureau further highlighted that the FY2023 Certified
| Fiscal Plan for the Puerto Rico Electric Power Authority ["FY2023 Certified Fiscal Plan™),
| Section 5.2.1.4 {p. 94), expected to have deployed the black start units for Costa Sur and
| Yabucoa by December 2025, and the new Peaker units deployed for the Daguan, Jobos, and
[ Palo Seco Power Stations by Jlanuary 2026.% The Energy Bureau emphasized that it was in
the best public interest to know if the Emergency Peaker Generation and Black-Start
Generation Procurement would be in commercial operation by the time specified in the

| FY2023 Certified Fiscal Plan and the time scheduled promised by Genera,

Consequently, through its July 30 Resolution, the Energy Bureau denied Genera's reguest to
submit the bi-monthly report to quarterly reports, ordered Genera to submit monthly
- reports instead of bi-weekly on the Status of Emergency Generation and Black-Start
Generation Procurement commencing August 15, 2024,

- The Energy Burcau also ordercd Genera to include as part of the next and subsequent
monthly progress report its best estimate of the expected schedule and timetable for

completing the critical steps up to project completion. The Energy Bureau further ordered
that the reports include, as a minimum, the following:

e

1. A breakdown of each task, estimated cost, cost amount consumed, and, 2" 0"

timeline for completion of such task. r.-ﬂ 7
| By -.\-".-
| | Nl
13 ™ i
! Movember 8 Order, p.4. l's. L
¥ January 23 Order, p. 5. % il :#'.a

* Available at: hitps:/fdrive.google.com/file/d/1agXCPT2BHUTSTUELYs-nilvehol8Sdvil/view (last Visited
August 28, 2024,
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2. The stages of each task, timeline, present status and estimated time for
completion.

3. A project timeline chart (eg. Gantt Chart) with eritical path for the COD'@ of
the project.

4. Permit list, permits obtained, estimated timeline for cach permit and status of
such permit.

5. Tasks required in preparation for each site where the project shall be installed.
Details on any demolition and permits required in preparation for the
installation of the project.

6. Permit and cost for each site o accommodate the project.

The Encrgy Burcau granted Genera ten (10) days to inform how the Genera procurement
approach has saved costs and accelerated the COD compared to the PREPA RFP approach
which had a scheduled award date of July 31, 2023 compared to Genera's approach which to
date has not completed the award of its equipment RFP. The Encrgy Burcau warned Genera
that noncompliance with such orders would result in the imposition of fines pursuant to Act
720141

On August 9, 2024, Genera filed a document titled Motion to Submit Comparison Report in
Compliance with Resolution and Order Dated July 30, 2024 ["August 9 Motion™), whereby it

5 sierd detailed the distinctions between Genera's RFP process and PREPA's previous RFF process.

On August 19, 2024, Genera filed a document titled Motion o Submit Monthly Report on the
Status of Emergency Generation and Black-Start Generation Procurement in Compliance with
Resolution and Order Dated fuly 30, 2024 ("August 19 Motion”). In it, Genera informed that

_:j‘;u' the preliminary estimate for the peaker projects was $911,340,000.00 and projected that

i

/

“COD would be achieved across the first and fourth quarters of 2027.

As evidenced in Genera's multiple filings with the Energy Bureau, Genera has always
represented that its approach and plan for the procurement of the Black Start and

§ 7”/‘1311"“:!1';_:i.'r|i::!.f Peaking Resources would be more efficient than PREPA's, Genera maintained

that their plan would result in significant cost savings and a shortened Commercial
Operation Date [COD) timeline compared to the continuation of the project under PREPA.
Relying on these representations, the Energy Bureau granted Genera authorization and for
allowed it to continue the RFPs processes in the manner described by Genera.

Nonetheless, Genera’s August 9 and August 19 Motions illustrate that the actual costs
associated with the projects under Genera have significantly exceeded the costs originally
projected by PREPA. Further, the project timeline has been extended beyond the promised
schedule, contrary to the commitments made by Genera. Specifically, PREPA’s estimates
totaled $613,541,936.38, while Genera projected estimated costs to be $911,340,000.00.
Further, in its May 25, 2023 filing Genera estimated the project could achieve COD within
eighteen (18) months, while it now ascertains completion time across 2027,

The Energy Bureau DETERMINES there is sufficient cause to believe that Genera may have
engaged in misrepresentation of material facts concerning the projected cost savings and
COD timeline, thereby potentially misleading the Energy Bureau in granting them
authorization to continue with their proposed approach.

As such, the Energy Bureau ORDERS Genera to SHOW CAUSE as to why a fine of $25,000
should not be imposed for misrepresentation in connection with the RFP process. Genera
shall submit a written response to this Order within five (5) business days from its
notification, addressing the following:

*  The basis for the representations made regarding cost savings and the COD timeline.

e Commercial Operation Date [“COD"). £ o 4

U Pyrerto Rice Energy Transformation and RELIEF Act. as amended [“Act 57-2014°L j - p—
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s  Adetailed explanation of the reasons for the discrepancies between the projected and
actual costs and timelines,

= Any mitigating circumstances or evidence that Genera wishes to present in defense
of its actions,

s A clarification on whether any of the increased costs incurred under Genera's
administration (any amount exceeding PREPA's original estimate) are expected to be
recovered from the Federal Emergency Management Agency ("FEMA®) or any other
SO S

The Energy Burcau WARNS Genera that failure to comply and submit a timely response will
result in the imposition of a $25,000 fine, and/or any other sanctions the Energy Bureau
deems appropriate, in accordance with Art. 6.36 of Act 57-2014. The Energy Bureau reserves
the right to take any additional actions as may be deemed necessary based on the Genera's
future filing in compliance with this Order, including but not limited to further financial
penalties, recovery of any excess costs, or referral to other regulatory or legal authorities.

The Energy Bureau WARNS Genera that, in accordance with Section 6.36 of Act 57-2014:

(a) The Energy Bureau shall impose administrative fines for violations of this Act, or
the regulations and orders issued thereunder, committed by any person or electric
power company subject to its jurisdiction, of up to a maximum of twenty-five
thousand dollars ($25.000) per day. Said fines shall never exceed five percent [5%)
of the gross sales, fifteen percent (15%) of the net income, or ten percent [10%) of
the net worth of the sanctioned person or the electric power company. The greater of

;{J‘J\ the aforementioned amounts corresponding to the most recent taxable yvear shall be

for

the amount of the fine.

(b} If the person or certified electric power company commits a subsequent violation
of this Act, the Energy Bureau may impose penalties of up to a maximum of twenty-
five thousand dollars ($25,000] per day. In such case and by unanimous
determination of the Energy Bureau, it may impose fines up to twice the limitations
on the basis of sales, income or assets set forth in subsection (a) of this Section and
A up to five hundred thousand dollars [$500,000]).

o (c} Any claim or cause of action authorized by law filed by any person with legal

standing shall not affect the powers granted under this Section to impose
administrative sanctions.

(d) Any person who intentionally violates any provision of this Act, omits,
disregards, or refuses to obey, observe, and comply with any rule or decision of
the Energy Bureau shall commit a misdemeanor and upon conviction shall be
punished by imprisonment for a term not to exceed six (6] months, or by a fine of not
less than five hundred dollars ($500) nor more than five thousand dollars ($5,000),
at the discretion of the Energy Bureaw. In the event of recurrence, the established
penalty shall increase to a fine of not less than ten thousand dollars ($10,000]) nor
more than twenty thousand dollars ($20,000), at the discretion of the Energy Bureau.

(¢} The Energy Bureau may resort to the pertinent forums to seek any remedy,
including account garnishment, to ensure compliance with the penalties imposed.

The Energy Bureau WARNS Genera that the payment of any fine must be satisfied using the
money it receives as payment (i.e., fee) under its contract; such payvment shall not be
considered, construed or treated as a cost attributable to consumers or pass thru.

The Energy Burcau further WARNS Genera that the failure to respond or provide adegquate
justification will be considered as a deliberate and intentional obstruction of the functions of
the Energy Bureau, which could lead to additional legal actions and other sanctions as
provided in Article 6.36 of Act 57-2014.

Be it notified and published. — __. -
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Be it natified and published.
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Edison Avilés Deliz T i
Chairman

Lillian Mateo Santos '.._%
Associate Commissioner Agsociate Commissioner
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telfens ﬂ&@ﬂ{f 1, V7 ﬂ-t..a..__\ul).‘k;l?d._
Eyﬂdﬂ. B. Ugarte Araujo *____ Antonio TorresMiranda ——
Associate Commissioner Associate Commissioner
CERTIFICATION

| certify that the majority of the members of the Puerte Rico Energy Bureau has so agreed on
August 28, 2024. | also certify that on August 2B, 2024, | have proceeded with the filing of the
Resolution and Order issued by the Puerto Rico Energy Bureau, and was notified by
electronic mail to arivera@gmlex.net; myvalle@gmlex.net; jfrdshgblaw.com;
alopez@sbgblaw.com; legal@genera-pr.ocom; regulatory@genera-pr.ocom.

I sign this in 5an Juan, Puerto Rico, on August 28, 2024.

Gl

Sonia Seda Gaztambide
Clerk
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Recaived:
GOVERNMENT OF PUERTO RICO

PUBLIC SERVICE REGULATORY BOARD Sep 5, 2024

PUERTO RICO ENERGY BUREAU
11:15 FM

IN RE: CASE NO.: NEPR-MI-2022-0005

10 YEAR PLAN FEDERALLY FUNDED

COMPETITIVE PROCESS SUBJECT: Motion in Compliance with Order
to Show Cause dated August 28, 2024

MOTION IN COMPLIANCE WITH
ORDER TO SHOW CAUSE DATED AUGUST 18, 2024

TO THE HONORABLE PUERTO RICO ENERGY BUREALU:

COMES NOW GENERA PR LLC (“Genera™), as agent of the Puerto Rico Electric
Power Authority (“PREPA™),' through its counsels of record, and respectfully submits and prays
as follows:
L Introduction

On August 28, 2024, the Energy Bureau of the Puerto Rico Public Service Regulatory
Board ("Energy Bureau") issued a Resolution and Order in the instant proceeding titled Order fo
Show Cause Regarding 525,000 Fine for Misvepresentation ("August 28" Order™), in which the
Energy Bureau found sufficient cause to believe that Genera may have engaged in alleged
misrepresentation of material facts concerning the projected cost savings and Commercial
Operation Date ("COD") timeline, thereby allegedly misleading the Energy Bureau into granting
Genera authorization to continue with its proposed Request for Proposal ("RFP") process

approach. The Encrgy Bureau stated that Genera misrepresented that its approach and plan for the

| Pursuant to the Puerfo Rico Thermal Generation Facilities Operation and Maimerance Agreement (“LGA OMA™),
dated January 24, 2023, executed by and among PREPA, Genera, and the Puere Rico Public-Private Parinerships
Authority (“P3 Authority™), Generd is the sole operator and administrator of the Legacy Generation Assets (as defined
in the LGA OMA) and the sole entity authorized to represent PREPA before PREB with respect 1o any matter related
to the performance of any of the O&M Services provided by Geners under the LGA OMA.
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procurement of the Black Start and Emergency Peaking Resources would be more efficient than
PREPA’s, and that the actual costs associated with the projects under Genera have significantly
excecded the costs originally projected by PREPA. The Energy Bureau further claimed that the
project timeline has been extended beyond the promised schedule, contrary to the commitments
made by Genera. The Energy Bureau further added that, in a May 25, 2023, filing, Genera
cstimated the project could achieve COD within cighteen (18) months, while it now ascertains
completion time across 2027. Consequently, the Energy Bureau then ordered Genera to show cause
as 1o why a fine of twenty-five thousand dollars ($25,000) should not be imposed for
misrepresentation in connection with the RFP process. The Energy Bureau requested that Genera
submit a written response to the August 28" Order within five (3) business days of its notification,
addressing the following:

* The basis for the representations made regarding cost savings and the COD timeline.

= A detailed explanation of the reasons for the discrepancies between the projected and
actual costs and timelines.

* Any mitigating circumstances or evidence that Genera wishes to present in defense of
ils actions.

= A clarification on whether any of the increased costs incurred under Genera's
administration (any amount exceeding PREPA's original estimate) are expected 1o be
recovered from the Federal Emergency Management Agency ("FEMA"™) or any other
SOUrCEs.

In response to the Energy Bureau's concerns, Genera considers it essential to reference the

operational comparison report filed on August 9, 2024, referred to as the “RFP Process Comparison
Repont™. The RFP Process Comparison Repart clearly articulated the projected efficiencies and
benefits of Genera's project relative to previous initiatives, emphasizing the potential for
significant operational cost savings and technological enhancements. Based on comprehensive

analyses and realistic projections, the RFP Process Comparison Report highlighted key differences
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in unit configurations and operational efficiencies that are expected to vield substantial cost
savings throughout the project’s lifespan, Regrettably, these pivotal advantages were overlooked
in the Energy Bureau’s August 28" Order.

Genera maintains that all projections and representations made 1o the Energy Bureau were
based on thorough analyses and realistic assessments of the project's capabilities and potential
impacts. Any discrepancies between the projected and actual costs and timelines are attributed 1o
unforeseen factors and market dynamics bevond Genera’s conirol. not from any intent to
mislead. In responding to the August 28" Order, it is imperative to contextualize the discrepancies
between Genera's initial projections and the current status of the REPs within the framework of
unforeseen global market shifts, regulatory changes, and other external factors that have impacted
the RFP process. Genera asserts that these discrepancies were not a result of any intent to mislead

the Energy Bureau but were influenced by circumstances beyond Genera’s control.

It's important to consider cost differences in a holistic way, rather than evaluating project
or equipment costs alone. A cost comparison isn't ready for assessment yet because Genera has not
completed the equipment RFP award, and PREPA never had firm and final prices for its proposed
project. Similarly, timeline considerations should be evaluated based on market response rather
than PREPA's proposed completion date, which was aspirational and not centain. Upon further
examination of both projects and the facts behind each, it can be concluded that Genera's approach

will be completed at a lower cost and in less time than the original project would have.

11. Factual and Procedural Background

On January 23, 2023, the Energy Bureau issued a Resclution and Order fitled

Determination for the Project Application FPackage for the Seven (7) Additional Peakers to be used
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as Emergency Generation (“January 23 Order”) through which it conditionally approved
PREPA's RFP process for the procurement of emergency generation at Jobos, Daguao, and Palo
Seco (“RFP 3800). This approval was subject to various conditions, including that PREPA would
report to the Energy Bureau on the status of emergency generation and black-start generation
procurement, including interconnection study assumption consistency between contractors, at
bimonthly intervals for the first year and quarterly intervals thereafier uniil installation.

Effective as of July 1, 2023, responsibility for O&M Services for the Legacy Generalion
Assets transitioned from PREPA to Genera, in accordance with the provisions of the LGA OMA.
From that point forward, Genera has assumed exclusive responsibility for managing, leading, and
deciding on RFP 3784 and RFP 3800 matiers. The Fnergy Burcau recognized and affirmed this
shift in responsibilities in their Resolutions and Orders dated July 13, 2023,% and July 17, 20233

On August 16, 2023, Genera filed a document titled Motion to Submir Bi-Monthly Report
on the Status of Emergency Generation and Black-Start Generation Procurement Jor the Period
Srom August 1 to August 15, 2023, in Compliance with Resolution and Order Dated January 23,
2023 ("August 16 Motion"™). Genera included as Exhibit A the bi-monthly report describing the
status of the black start and emergency generation procurement process, along with
recommendations for changes to the RFP processes, which Genera affirmed could lead to
significant cost savings and a reduction in completion time by 9 to 12 months.

On August 23, 2023, the Energy Bureau issued a Resolution and Order titled Resolusion
and Crder regarding the Bi-Monthly Reports on the Status of Emergency Generation and Black-

Start Generation Procurement for the Periods from July 15 fo July 31, 2023 and August 1 to Augusr

! See, Resolution and Order, frre: 10-Year Plan Federally Funded Competitive Process, Case Mo, NEPR-MI-2072-
0005, July 13, 2023 (July 13™ Resolution),
¥ See, Resolution and Ovder, /n re: 10-Fear Plan Federally Fanded Competitive Process, Case No.: NEPR-MI-2022-
00035, July 17, 2023 (July 17 Resolution).
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15, 2023, filed by Genera PR, LLC (“August 23" Order”). Therein, among other directives, the
Energy Bureau (i) allowed the RFP process to continued in the manner described by Genera in
Exhibit A of the August 16" Motion and (ii) ordered Genera to submit the draft RFP for its review
and approval.

On November 8, 2023, after several procedural events, the Encrgy Bureau issved a
Resolution and Order titled Motion to Submit Supplement to September 8 2023, Motion in
Campliance with Resolution and Order Dated August 23, 2023 - Genera Competitive Prociorement
of Black Start and Emergency Generation ("November 8% Order”) approving the RFP package
submitted by Genera for the procurement of black start and EmeTgency generalion services.

On February 29, 2024, Genera filed a document titled Morion to Submit Bi-Monthly Report
on the Status of Emergency Generation and Black-Start Generation Procurement in Compliance
with Resolution and Ovder Dated January 23, 2023 ("February 29 Motion™), in which Genera
stated that the initial award was scheduled for March 2024,

On July 1, 2024, Genera filed a document with the Energy Bureau titled Mortion ro Submit
Bi-Weekly Report on the Status of Emergency Generation and Black-Start Generation
Procuremeni in Compliance with Resolution and Order Dated January 23, 2023 ("Tuly 1"
Motion"). In this document, Genera included as Exhibit A the Bi-Weekly Report describing the
status of the Emergency Generation and Black-Stant Generation Procurement. Additionally,
Genera notified the Energy Bureau in the July 1* Motion that starting July 1, 2024, pursuant o
Footnote 16 of the January 23" Order, reports would be submitted on a quarterly basis, consistent
with the fiscal yvear's quarters, with the next report due by October 9, 2024,

On July 30, 2024, the Energy Bureau issued a Resolution and Order titled Resolution and

Order to Motion to Submit Bi-weekly Report on the Status of Emergency Genergiion and Black-
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Start Generation Procurement in Compliance with Resolution and Order of January 23, 2023
("July 30" Resolution"). Upon reviewing Genera's July 1* Motion, the Energy Bureau determined
that Exhibit A, filed as the bi-monthly report, did not adequately inform on the progress of the
procurement process nor provide information on the milestones of the critical paths required to
have the units in commercial operation within the timeline presented in Annex A-3 of the August
16™ Motion.

Consequently, the Energy Bureau, in the July 30" Resolution, denied the change of the
cadence of the bi-monthly reports to quarterly reports and ordered Genera to submit monthly
reports instead of bi-weekly reports on the status of Emergency Generation and Black-Stan
Generation Procurement, commencing August 15, 20244 Additionally, the Energy Bureau ordered
Genera to include, as part of the next and subsequent monthly progress reports, at a minimum, the
following:

& A breakdown of each task, estimated cost, cost amount consumed, and timeline for
completion of such task,

b, The stages of each task, timeline, present status and estimated time for completion.

¢ A project timeline chart feg Gantt Chart) with critical path for the Commercial
Operation Date ("COD") of the project.

d.  Permit list, permits obtained, estimated timeline for each permit and status of such
permit.

€. Tasks required in preparation for each site where the project shall be installed. Details
on any demolition and permits required in preparation for the installation of the
project.

. Permit and cost for each sile to accommodate the project.

! See July 30" Resolution, p. 2. It is imporiant to note that while the July 30® Resolution refers 1o a denial of Genera's
request to change the frequency of bi-monthly reports (o quarterly reports, Genera did not formally request this change.
Instead, Genera provided notice to the Energy Bureaw, informing them of its intent to proceed with quarterly reports
beginning July 1, 2024, as per the dircctives outlined in the Energy Bureaw's January 23" Qrder.
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On August 14, 2024, Genera submitted a document titled Urgent Request for Extension of
Deadlines Following Tropical Storm Ernesto ("August 14* Motion™). In the August 14" Motion,
Gienera requested an extension until August 19, 2024, for all impending deadlines, including the
submisgion of the monthly progress reports on Emergency Generation and Black-Start Generation
Procurement, due to operational disruptions caused by Tropical Storm Ernesto.

On August 19, 2024, Genera filed a document titled Motion fo Submir Monthly Report on
the Status of Emergency Generation and Black-Start Generation Procurement in Compliance with
Resolution and Ovder Dated July 30, 2024 (“August 19" Mation™) In the August 19* Motion,
Genera informed that the preliminary estimate for the peaker projects was £911,340,000.00 and
projected that COD would be achieved across the first and fourth quarters of 2027,

L. Applicable Standards for the Imposition of Fines and Discussion

Pursuant to Section 6.36 of Act No. 57-2014, the Encrgy Bureau is vested with the authority
o “impose administrative fines for violations of this Act, or the regulations and orders issued
thereunder, committed by any person or electric power company subject to its jurisdiction, of up
to a maximum ol twenty-five thousand dollars ($25,000) per day”. See 22 LPRA § 1054j).
However, as we will continue to discuss, it is crucial that the exercise of this authority be
reasonable and proportionate to the alleged violations.

The Puerto Rico Supreme Court has underscored that the imposition of penalties by
regulatory agencies must be based on substantial evidence, must not constitute an ultra vires action,
and must maintain a reasonable nexus with the prohibited acts. Comisionado de Seguras v. Puerto
Rico Ins, Agency, Inc., 168 DPR 639 (2006): Comisionado de Seguros v. Prime Life. 162 DPR 334
(2004); and OEG v Romdn Gonzdlez, 159 DPR 401 (2003). In Puerto Rico, administrative

agencies possess considerable discretion to choose enforcement actions tha support the objectives
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of the legislations they oversee, provided these actions are within their expertise and legal
boundaries, Assoc. fns. Agencies, Inc. v. Com. Seg. FR., 144 DPR. 425, 438 (1997). This discretion
is intended to permit agencies to calibrate sanctions appropriately to the specific misconduct
addressed. Id. The agencies' specialized knowledge should guide them in imposing penalties that
are fair and commensurate with the impacts of the violations, promoting consistency and fairness
in enforcement. Comi. Seg. PR v Antilles Ins Co., 145 DPR 226, 234 (1998).

While administrative agencies in Peerto Rico are endowed with considerable dizcretion in
levying sanctions, they must operate within the confines of legality and procedural fairness.
Ensuring substantial evidence supports any sanctions imposed is essential to prevent decisions
from being arbitrary or capricious. Com af Mass., Dep't of Pub. Welfare v. Sec'y af Agric,, 984
F.2d 514, (1st Cir. 1993). This involves a rigorous evaluation of the evidence to confirm that it
Justifiably supports the decisions made. When the record lacks ¢vidence 1o substantiate a sanction
or contains evidence that significantly undermines the support for an administrative determination,
the agency must reassess its decision to prevent capricious actions. Ferguson v. U.S. Dept. of
Agricalture, 911 F.2d 1273 (8th Cir. 1990) This rigorous approach helps maintain the integrity
and fairess of administrative enforcement.

It is crucial to acknowledge that the approach the Energy Bureau takes in handling
noncompliance issues is meticulously guided by the stipulations of Regulation MNo. 8543, also
known as the Regulation on Adjudicative, Notice aof Noncompliance, Rate Review, and
fnvestigation Proceeding (“Regulation £543™), Section 1.04 of Regulation §543 provides that this
Regulation shall apply to all adjudicative proceedings, notices of noncompliance, and
investigations addressed before or by the Energy Burcau, Regarding the Notice of Noncompliance,

Section 14.01 of Regulation 8543 staies that the Energy Burcau may issue a Notice of
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Nencompliance if it learns that a person has incurred, is incurring, or may incur a violation of the
energy public policy set forth in Act No. 57-2014, as amended. Such Notice of Noncompliance
shall state the alleged breach, according 1o public information or the information that forms part
of the administrative record, as well as the facts that give rise to the Notice of Noncompliance. See
Section 14.02 of Regulation 8543, Moreover, Section 14.06 of Regulation 8543 provides that if
the notified party fails to comply with any of the Energy Bureau's orders issued during a Notice of
Noncompliance proceeding, the Energy Bureau may impose any fine or sanction it deems
appropriate, including fines and penalties set forth in Section 12.02 of Regulation 8543,

Article XII of Regulation No. 8543 outlines that the Energy Bureau “may issue any order
or resolution it deems necessary to give effect to the purpose of Act No. 57-2014, to compel
compliance with any law whose interpretation and implemeniation is subject 1o the jurisdiction of
the Energy Bureau and to enforce its rules, regulations, orders, and decisions™ Aricle XI1 of
Regulation 8543 further adds, in its Section 12.02, that the Energy Bureau may levy administrative
fines up to twenty-five thousand dollars ($25,000) per day for instances of noncompliance with
provisions of Act No. 57-2014, as amended, the Energy Bureau’s regulations, any law whose
interpretation and implementation is subject 10 the jurisdiction of the Energy Bureau, or any other
order issued by the Energy Bureau.

IV,  Discussion

Genera respectfully submits that there is no evidence indicative of any intention to mislead
the Encrgy Bureau and fervently denies such characterization of Generas efforts. The
discrepancies observed by the Energy Bureau between the projected outcomes and the current
status of the RFP process primarily originate from external factors that significantly exceeded the

control of Genera, rather than from any deliberate or willful misrepresentation. From the outset,
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Genera has grounded its projections in transparency and accuracy, adopling a rigorous
methodology for its forecasts and estimates. These projections were diligently developed based on
the most reliable information, market predictions available at the times and experience from
Gienera’s personnel. Genera has found itself obligated 10 adjust its projects and its RFP due to
substantial changes in the external economic and regulatory environment, which significantly
impacted the scope and scale of the project's requirements and costs; Genera has continued to
communicate any developments to the Energy Bureau, Each alteration to the initial projections has
been comprehensively documented and communicated 1o the Energy Bureau with full
transparency. Such disclosures were made in a timely manner, as required by the Energy Bureau's
mandates. Thus, Genera fails to observe how its actions during the past year have constituted a
mistepresentation to the Energy Bureau.

Genera has not only maintained open communication with the Energy Bureau but has also
rigorously complied with the Encrgy Burcau mandates concerning continuous updates. Since
assuming operations of the Legacy Generation Assets on July 1, 2023, Genera has diligently
adhered to the reporting requirements set forth by the Energy Bureaw, providing detailed and
timely updates on ¢very aspect of the RFP process. This ongoing communication has included
regular submissions of bi-weekly reports outlining the progress and adjustments related to the RFP
process's initial project estimates, ensuring that the Energy Bureau was continually apprised of the
latest developments. Genera's commitment to transparency is evidenced by its proactive effons 1o
keep the Energy Bureau fully informed, aligning with regulatory expectations and fostering a
transparent oversight environment.

Despite the unforeseen increase in prajected project costs, the operational efficiencies and

technological advancements implemented by Genera, as outlined in the August 9, 2024,

n
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operational comparison report, are expected 1o provide substantial long-term benefits. These
improvements include diversification in the types of generation units—specifically the integration
of two Combustion Turbine Generators (CTGs) and eight Reciprocating Internal Combustion
Engines (RICE)}—which are designed to optimize both performance and environmental
compliance. This configuration provides a higher total output and achieves lower emissions and
quicker response times compared 1o the older technologies used by PREPA.

Additionally, these technological advancements are projected to significantly extend the
lifespan of the generation assets by utilizing modern, less wear-intensive technologics. The long-
term operational cost reductions, combined with decreased environmental impacts, substantiate
the initial investments and counterbalance the initial cost overruns, These benefits are critical not
only for meeting current regulatory standards but also for positioning Puerto Rico's energy
infrastructure to meet future demands more efficiently and reliably. As such, the comprehensive
benefits of these technological enhancements and operational cfficiencies are expected 1o
contribute profoundly to the improvement of the island's energy system’s stability, efficiency, and
environmental footprint, making a compelling case against the severity of the proposed penalties
in light of these substantial long-term advantages.

The imposition of a twenty-five thousand ($25,000) fine by the Energy Bureau is viewed
as excessive and unreasonable by Genera, given the nature of the alleged misrepresentations. These
discrepancies arose under conditions of significant external volatility without any demonsirated
intent of deception from Genera. Such a punitive measure not only appears excessive but also
unreasonable, considering the broader context in which these discrepancies emerged. The initial
cost overruns and project delays, though substantial, were the result of evolving market dynamics

and not from a deliberate misguidance by Genera. Furthermore, the December 2025 target for
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starting commercial operations and the estimated costs provided by PREPA cannot be used as a
basis for comparing Genera's project outcomes. These projections were never validated, and
CGrenera's process demonstrates that those prajections were unachievable. This is further supported
by the hundreds of exceptions that PREPA received in response to its proposed EPC project.
Therefore, the projected costs and timelines would have been significantly adjusted to address
these exceptions during the negotiation process, which never occurred. Therefore, the severity of
the proposed fine does not proportionately reflect the nature of the discrepancies, which were
largely influenced by external factors beyond Genera's control,

Furthermore, the proposed fine fails to consider the mitigating circumstances that have
significantly influenced both the financial and operational dynamics of the project. The project
was impacted by a broader economic downturn, unforeseen regulatory changes, and supply chain
disruptions, all of which affected the project in ways that could not have been anticipated at its
planning stages, These factors significantly contributed 1o the discrepancies between the projected
and actual outcomes, underscoring the importance of acknowledging these challenges when
assessing the fairmess and appropriateness of any punitive measures. It is crucial that the Energy
Bureau recognizes these mitigating factors, as they provide essential context that explains the
deviations from the initial project estimates and argues against the imposition of harsh penalties
on Genera,

Further responses 1 the Energy Burcau question listed in pages three and four of the
August 28" Order are provided as Attachment A,

WHEREFORE, Genera respectfully requests that the Energy Bureau take notice of the
above and reconsider the proposed fines outlined in the August 28® Order to Show Cause.

RESPECTFULLY SUBMITTED.

2
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In San Juan, Puerto Rico, this 5" day of September 2024,

ECIJA SBGEB

PO Box 363068

san Juan, Puerto Rico (0920
Tel. (787) 300.3200

Fax (787) 300.3208

S Joree Ferndnde b
Jorge Fermnidndez-Rebaredo
ifrf@shgblaw,.com

TSPE 9,669
tul Alefandrg Lipez-Rodrigues
Alejandro Lopez-Rodriguez

alopez@shgblaw.com
TSPR 22,996
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CERTIFICATE OF SERVICE
We hereby certify that a true and accurate copy of this motion was filed with the Office of
the Clerk of the Energy Bureau using its Electronic Filing System and that we will send an

electronic copy of this motion 1o PREPA through its counsels of record, Alexis G. Rivera Medina,

at ariveraf@pmlex.net, and Mirelis Valle Cancel at mvallef@gmlex pet.
In San Juan, Puerto Rico, this 5" day of September 2024,

/& Alejandro Lipez-Rodrigue:
Algjandro Lopez-Rodriguez
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Docket Number: NEPR-MI-2022-0005
In Re: 10 Year Plan Federally Funded Competitive Process
Re: Order to Show Cause Regarding $25,000 Fine for Misrepresentation

%

As such, the Energy Bureau ORDERS Genera to SHOW CAUSE as to why a fine of
$25,000 should not be imposed for misrepresentation in connection with the
RFP process. Genera shall submit a written response to this Order within five (5)
business days from its notification, addressing the following:

. The basis for the representations made regarding cost savings and the
COD timeline.

Response:

Genera's expectations at the time of making statements regarding costs and
timeline were based on data on hand at the time, namely the information
relayed by the Puerto Rico Electric Power Authority (“PREPA") about their
process, and the industry experience of Genera personnel on other projects.
The costs and proposed commercial operation date (CoOD) put forward by the
PREPA, however, were based on projections and not on actual data or results. A
third-party contractor hod proposed the costs but had not considered
architecture and engineering costs. Furthermore, there were never actual costs
incurred or a formal assessment of responses from the market on costs - ie,
whether the costs proposed in the PREPA process were reasonable or how the
exceptions and caveats to the proposals presented to PREPA translated into
dollar values.

In a competitive processes for major projects, once proposals come in, parties
typically finalize the scope, negotiate the contract exceptions and refine the
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price proposal before award. Risks that will be accepted and not negotioted
away should be priced into the evaluation (e.g. a $100 bid with a near certain
$50 cost overrun should be evaluated as if it were closer to $150 rather than
$100). This process can take considerable time and see materidl changes in
cost proposals. If it is not done, and the exceptions to contractor cost and
timeline projections are accepted and not narrowed, then the resultant
timelines and costs are not firm and cannot be relied upon. The costs are, as o
result, often more accurate after the entire project is awarded than in the mere
proposal stage. Even then, there could be costs-overruns coveraed by change
orders and other mechanisms, particularly when the contractors proposal
carries many exceptions.

PREPA had not gone through this process, They had not negotiated and
finalized a contract with any proponent, or evaluated the impact of exceptions
on the bids. The COD and cost proposal information from PREPA that Genera
relied on was thus more of an aspiration rather than a firm response from the
market. When the RFP process was handed over to Genera, PREPA had only
received responses that did not include final costs or firm COD dates, and they
also included numerous exceptions to the process. These exceptions would
have had significant consequences in the competitive process, potentially
leading to increased prices and other unforeseen challenges.

To reiterate, increased contract exceptions in a competitive process can lead
to increased price and schedule risk for owners as the exceptions typically
allow contractors out of their obligations and to transfer their associated risks
to the project owner. Contractors face uncertainties and potential risks in
accepting firm price deals, which prompt them to raise their bid prices to
accommodate unforeseen events or to introduce exceptions that could affect
the project's timeline and budget. These exceptions can result in unexpected
costs that were not initially included in the bid, potentially requiring the project
awner to cover them, leading to higher overall expenses. To account for this,
project owners, like PREPA, would typically need to implement additional risk
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management strategies, such as allocating contingency funds or purchasing
extra insurance, raising the true project costs. If the evaluation was not done by
PREPA, then the estimates provided by them could not reflect the true market
costs at the time.

While Genera relied on the information available from PREPA‘s process,
Genera's decision to change the peaker procurement process was also driven
by the generally-accepted advantages that an owner-driven process typically
has over the EPC [Engineer. Procure and Censtruct) approach, including cost
implications. Genera understands the importance of justifying our choice and
appreciates the opportunity to provide insight into the rationale behind this
decision. The selection of an owner-driven process for the purchase of
equipment, construction, and development project was based on careful
consideration of several factors and assessments of various project
management methadologies. Genera firmly believes that this approach aligns
with our commitment to an efficient, controlled, and transparent project
management framework.

The owner-driven process presents several compelling advantages that
resonate with our organizational objectives. It offers the owner a heightened
level of control and flexibility, empowering them to make informed decisions
and prompt adjustments without being encumbered by procedural
complexities. This streamlined decision-making process fosters efficient
project management and problem-solving, enhancing our ability to maintain
project timelines and uphold quality standards. Direct communication
between the owner and contractors is a pivotal aspect of the owner-driven
process, as it focilitates better alignment with the owner's vision and goals.
Furthermore, it enables the owner to exercise oversight of the project, ensuring
adherence to specified requirements and quality benchmarks as well as cost
controls. The direct involvement of the owner in discussions and decision-
making processes serves to maintain the integrity of the original project vision
and fosters an environment conducive to open diglogue and collaboration, Of
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significant importance is the control over budget allocation that the owner-
driven process affords, enabling responsible cost-saving decisions and the
preservation of project savings, This financial autonomy, coupled with the
capacity to monitor the quality of work firsthand, bolsters our ability to achieve
successful project completion while adhering to stringent quality standards.

Moreover, Genera's decision to opt for an owner-driven process is underpinned
by its faverable implications for the permitting process. The direct involvement
of the owner in addressing requirements and concerns from permitting
agencies helps to streamline the process, mitigate potential delays, and
maintain the project's trajectory. This proactive engagement safeguards
project continuity and promotes a collaborative approach to regulatory
compliance, underscoring our steadfast commitment to adherence to legal
and regulatory framewaorks.

In weighing the selection of an owner-driven process against alternative
methodologies such as the EPC process, we acknowledge that each approach
harbors distinct advantages and limitations. While the EPC process offers
certain conveniences, its attendant limitations, including reduced client
control, restricted flexibility, and potentially heightened initial costs, underscore
the unsuitability of this approach for our specific operational imperatives. The
proprietary nature of our projects necessitates a project management
framework that affords the owner enhanced control, facilitates direct
involvernent, and maintains alignment with our organizational vision. The
owner-driven process resonates fits with these imperatives, positioning us to
uphold stringent quality standards, exercise oversight, and better navigate the
complexities of project management. In summary, the rationale for our
selection of an owner-driven process stems from its propensity to empower us
to maintain control, uphold quality standards, and leverage direct involvement
throughout all project stages. This can, and Genera believed at the time, based
on experience on other projects, would lead to cost and scheduls
improvements over the EPC approach.
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Genera evaluated PREPA's peaker procurement process and determined that
such an important project should be managed internally rather than being left
to a third-party contractor. Genera's personnel experience showed that an
owner-driven process, where Genera maintgins significant control and
oversight as the project owner, can offer several ime-related advantages over
an EPC approach, as stated above.

Additionally, Genera respectfully suggests that since the costs are not finalized
yet, the Energy Bureau does not have sufficient information to judge whether
one project process was more or less costly than the other. This assessment
can be conducted once the entire project is finished, allowing a comparisen of
the projected cost of the PREPA projects and the actual cost of the Genera
project. Further, the analysis must include evaluation of cost-savings achieve
in the long term for the entire project, which could include, for example,
efficiency of the installed generation and haw it results in savings through less
fuel use.
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2. A detailed explanation of the reasons for the discrepancies between the
projected and actual costs and timelines.

Response:

Inflation is a contributing factor. In year 2022, the Association of General
Contractors of America published a “Construction Inflation Alert” in which they
stated that “inflation is at a 40 year high®. In that same report, there were
increases of more than 60% in the indexes for copper and brass mill shapes
(up 68%), while numerous other indexes rose by more than the 23% increase in
the “bid price” index. In that same year, the Governor of Puerto Rico brought the
issue to the attention of the United States Congress, expressing concerns over
delays in projects commencement due to the lack of supplies and workers, and
the costs increases faced. These issues not only affect the energy
reconstruction, but also the universe of construction projects in Puerto Rico and
continental United States.

Moreover, on March 6, 2023, the Central Office for Recovery, Reconstruction, and
Resiliency (“COR3") sent a letter to Faderal Emergency Management Agency
("FEMA”) stressing the challenges faced with the costs increases and supply
chain issues. In its letter, COR3 stated that “"Inflation remains stubbornly high
and the supply chain- while improved from a year ago- shows some persistent
problems. Unfortunately, the construction industry is not immune to all these
problems.” Considering that the peakers are specialized and custom-made
equipment, the inflation and supply chain issues effects are acute and more
savere.

Regarding timeline, the current projections reflect the market's long lead time
of major equipment, including electrical systems, and Genera continues to
work to shorten these timelines. These circumstances are having an adverse
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effect on the project schedules extending the initially projected completion.
This equipment is in high demand due to new generation and grid projects
being developed worldwide, which are also still being impacted by supply
chain constraints.

Notwithstanding the enormous challenges faced and the conditions out of
Genera's control, our team continues working tirelessly to complete the final
design, procurement, and FEMA's approval of the statement of work ("sow*) to
commence the Peakers units’ installation,

Additionally, critical project activities have continued in parallel with major
equipment procurement, including permitting, geotechnical assessments and
surveys, clecnmrnfssinning and demolition planning, and coordination with
generator interconnect evaluations with the transmission and distribution
(“T&D*) operator,
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3. Any mitigating circumstances or evidence that Genera wishes to present
in defense of its actions,

Response:
Genera is taking steps to reduce costs and shorten project schedules. The

estimates and projects that the PREB has seen thus far are not final, Thus, no
final determination can be made.

The preliminary results of Genera's process also show how its process will be
more beneficial to Puerto Rico than the original proposal. Thus far, the main
benefits of the process, in comparison with the original process, are:

Topic Genera (Current) PREPA (Previous)

2 Combustion Turbine Generators | 11 CTGs (combined over
Unit (cTB) two RFPs)

Configuration | g peciprocating Internal
Combustion Engines (RICE)

CTG: 2 x 50 MW CTG: M x 28 MW (2 diffarent
|
RICE: 8 X 18 MW i)
LI} 1
Eight proposals were received X22 MW (I madel}
2| Capacity from B OEMs, which allowed Four proponents
Genera to evaluate different participated among the

options and select the best value. | two RFPs, with three
different models; none is
an OEM.
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| cT6: RICE: cTe:
CostoSur 2 |Daguao 2 Daguao 2
Location,
Type, and Yabucoa 2 Yabucoa 2
3
Number of Jobos 2 Jobos 2
Units
Costa Sur 1 Costa Sur 2
SanJuan 1 Palo Seco 3
* Fuel Cost Savings: * Higher fuel &
~$80,000,000 (over an maintenance costs
expected 20-yr unit life) over life of units,
- Avg, Heat Rate (HHV) [NG]: SEUIG 10 1ale payers
9105 Btu/kWhr CTG & RICE * Avg.Heat Rate (HHV)
based on opproved generation [NG]: 9528 Btu/kWhr
capacity (244 Mw) and CTG On the
Ly Operational assuming a capacity factor of normalizing
| Cost Savings 28%, this configuration will save assumptions stated,
$2.91M/yr in fuel for 20 yrs when this configuration will
compared with the units have a higher fuel cost
proposed under PREPA RFP. by $2.91M/yr
Cost savings executing econtracts | EPC applies overhead ]
directly with OEM. Final costs costs and profit margin to
remain under negotiation, major equipment and
angineering.
No maintenance penalties for CTG's OEM penalize the
Operational starts/stop for RICE under the LTSA | starts/stops of thelr units
4. ICosts Savings providing operational flexibility. under LTSA contracts. This
{cont.) limits operation and
increases costs.
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'Cleaner NOx 15% O, Emissions [NG):

50 MW CTG: 20 pprmvd
18 MW RICE: 6 ppmvd

"NOx 15% O, Emissions [NG]:

22 to 28 MW (Avg.): 22
ppmvd

RICE provide faster response. Time to
full load: 2 to 5 minutes. Fast ramp to
compensate intermittency of
renewables,

2 to 3 times slower than RICE,

50 MW CTG provides higher genarator
inartia,

Lower generator inertia and
low exhaust gos
temperatures limit ability for
heot recovery and use of
steam turbine when
compared to medium-sized
CTGs.

RICE s efficient during part load
operation and output Is not affected
by aombilent termperatures.

Higher temperatures have an
impact in CTS efficiency ond
operating ot lower loads
affect the emissions numbers.

Mediurn-sized CTG units provide more
capability to potentially close cycle
and inerease power production from a
steam generator at Costa Sur, If
required, for lower cost operation in a

compact footprint.

Low axhaust gas
temperaturas limit ability for
hedt recovery and use of
stoam turbine,

Owner-controlled LTSA negotiations

EPC leads the negotiations

increase opportunity of a better and reduces the opportunity

agreement. of a better ogreement for the
owner.

Genera included all major, long-lead | Some proposals did not

equipment, including auxiliory include long-lead items.

£. Equipment Scope equipment, step-up transforrmers, These items would have

low= and medium-valtage been needed before unit

operatien and would have
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switchgear, and high-voltage gos- delayed the project beyond
insulated switchgear (GIs). proposal dates.

Equipment supply procurement to be | Ne certainty over award
completed in Q3 2024, with delivery date. Froponents presented
across 2026-2027. hundreds of exceptions. As of
In the meantime, Genera advanced | July 2023, no negotiation or
tha following tasks; diligence had taken place.

. Data gathering and Negotiation would have been
emissions calculations for | Mere complex than current
federal and local permits, process given broader EPC
including Envirenmental scope and controctors acting
Assassment, as intermediary with OEM,

” Contracting for related significant technical work
services such as asbestos | "emained open,
and lead-containing paint | Ne certainty over COD or

testing, geotechnical, GPR,
and topographic surveys.
Daveloprnent of
dacommissioning plans, as
required on the OMA - a
new mandatory procass for
Genera. Approval delay
may impact project
implermentation,
Development of technical
specifications, terms and
conditions, and drowings
for demolition works
required for new units'
facilities construction.

pricing. Uncertain site
Information (soil capacity,
underground utilities) and
other unknowns are included
in the pricing of the EPC with
contingencies and risk
allowances, including
schedule and price
adjustments Lo cover
perrmitting, leod-containing
paint and asbestos in the
equipment and buildings, and
other risks. It is improbable
that the initially proposed
delivery dates would hold ar
that the remaining equipment
could be procured to achieve
the proposed COD,
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As mentioned in the table above, now that Genera has been able to assess the
results of the market responses, Genera believes that its project will be less
costly fuel-wise than what the fuel costs of the PREPA project would be. When
comparing PREPA’s peaking and black start solution, consisting of 1! total GTG
units versus Genera’s peaking and black start solution, consisting of 8 RICE
generators and 2 GTG units, a basic fuel consumption comparison may be
made to illustrate the advantage of Genera's plan.

The average heat rate of the PREPA solution utilizes 1l GTGs (this heat rate is the
average of all bids). The heat rate for Genera's solution is the fleet heat rate for
the GTG and RICE Generators suppliers, configured for the same peaking and
black start service. The heat rate of PREPA's solution is 9528 BTU/kWh versus
Genera's solution of 9105 BTU/kwh. Aside from numerous other technical
advantages of the RICE generation technology to serve peaking, load following,
and grid support services, RICE technology also provides o distinet advantage
with its lower heat rate, providing an advantage in operational costs. Both the
application of RICE generation technology, and its ability to deliver more
efficient services provide distinct advantages when integrated into Genera's
fleet replacement strategy. Over a 20-year period, the estimated savings with
Genera’s solution in fuel costs alone are over $80M. While these savings are
important and significant, the true benefit to Puerto Rico's customers will be
realized in Genera's suitability-for-service strategy that provides a maore
copable generation configuration to support the future integration of
renewable generation and energy storage technologies which provides
support for Genera’s Grid Stabilization Plan.

TA135



_}_,\ Gen era GPR ~ PREB ~ NEPRMIZOZ20005 ~ 20240808
7\

Page 13 of 14

4. A clarification on whether any of the increased costs incurred under
Genera’s administration (any amount exceeding PREPAs original
estimate) are expected to be recovered from the Federal Emergency
Management Agency ('FEMA”) or any other sources,

Response;

FEMA allows applicant to adjust abstract or preliminary costs estimates as the
project is finalized, as further explained below.

Under FEMA Accelerated Award Strategy (“FAASt”) project number 12627, PREPA
received an award to perform work eligible under Section 428 of Robert T.
Stofford Disaster Relief and Emergency Assistance Act (*section 428"). The
FAASt Project Number 136271 defined what will be considered eligible work, and
included the following actions as eligible activities: restoring the disaster
damage to local codes/standards and/or FEMA-approved industry standard;
restoring components that were either not damaged by the disaster andjor
had pre-existing damage prior to the disaster when such work is necessary to
fully effectuate the replacement or restoration of disaster-damaged
components to restore the function of the facility to an approved industry
standard.

FEMA Guide for Permanent Work in Puerto Rico Public Assistance Alternative
Procedures (Section 428), allow for the consolidation of funds associated with
fixed-cost subawards across all the facilities of a Recipient or Subrecipient
based upon the agreed-upon cost estimates. Under Section 428, the
subrecipient may use funding from its fixed-cost sub-award to complete the
approved S0W associated with the project. Under this same section, the
Subrecipient may also share funding from a fixed-cost subaward across any
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of its other fixed-cost subawards and eligible facilities in order to best meet its
post-disaster recovery needs.

As detailed above, Genera will use the remainder $5.88 billion, plus over $7
billion from Section 406 hozard mitigation funding not yet formulated under
FAASt Project 136271 to complete the Peakers SOW. Genera is actively working
with COR3 and FEMA to update the detailed SOW to FEMA to capture actual
costs. Therefore, the increase in cost of the Peakers project is eligible to be
reimbursed with the funding available in FAASt project number 13627,
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Received:
GOVERNMENT OF PUERTO RICO

PUBLIC SERVICE REGULATORY BOARD Sep 12, 2024

PUERTO RICO ENERGY BUREAU
9:45 PM

IN RE: CASE NO.: NEPR-MI1-2022-0005

10 YEAR PLAN FEDERALLY FUNDED
COMPETITIVE PROCESS SUBJECT: Motion to Submit a Supplement to
the Response to the Order to Show Cause Dated
August 28, 2024

MOTION TO SUBMIT A SUPPLEMENT TO THE RESPONSE TO THE ORDER TO
SHOW CAUSE DATED AUGUST 28, 2024

TO THE HONORABLE PUERTO RICO ENERGY BUREAU:

COMES NOW GENERA PR LLC (“Genera™), as agent of the Puerto Rico Electric
Power Authority (“PREPA™),' through its counsels of record, and respectfully submits and prays
as follows:

L On Auvgust 28, 2024, the Energy Bureau of the Puerto Rico Public Service
Regulatory Board (“Energy Bureau™) issued a Resolution and Order titled Order 1o Show Cause
Regarding $25,000 Fine for Misrepresentation (*August 28" Order™), in which the Energy Bureau
found sufficient cause to believe that Genera may have engaged in alleged misrepresemtation of
material facts conceming the projected cost savings and Commercial Operation Date (“COD™)
timeline, thereby allegedly misleading the Energy Bureaw into granting Genera authorization to
continue with its proposed Request for Proposal (“RFP”) process approach. The Energy Bureau
stated that Genera misrepresented that its approach and plan for the procurement of the Black Start

and Emergency Peaking Resources would be more efficient than PREPA's, and that the actual costs

! Pursuant to the Puerto Rico Thermal Generation Facilities Operaion and Maimenance Agreement (“LGA OMA™),
dated January 24, 2023, cxecuted by and among PREPA, Genera, and the Puerto Rico Public-Private Pannerships
Authority (“P3 Authority™), Genera is the sole operator and administrator of the Legacy Generation Assets (as defined
in the LGA OMA) and the sole entity suthorized to represent PREPA before PREB with respect to any matter related
to the perfermance of any of the &M Services provided by Genera under the LGA OMA,
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associaled with the projects under Genera have significantly exceeded the costs originally
projected by PREPA. The Energy Bureau further claimed that the project timeline has been
extended beyond the promised schedule, contrary to the commitments made by Genera.
Consequently, the Energy Bureau then ordered Genera to show cause as to why a fine of twenty-
live thousand dollars ($25,000) should not be imposed for misrepresentation in connection with
the RFF process, The Energy Bureau requested that Genera submit a written response to the August
28™ Order within five {5) business days of its notification.

2, On September 5, 2024, Genera filed a document in response to the August 28"
Order, titled Mation in Compliance with Order to Show Cause dated August 28, 2024 (“September
5" Mation™). In the September 5™ Motion, Genera submitted that discrepancies between projected
outcomes and the current status of the RFP process originate from external factors that significantly
exceeded its control, rather than from deliberate or willful misrepresentation,

3. Genera, in its commitment to transparency and clarily, respectfully submils
supplemental information, as Exhibir A to this Motion, aiming to provide the Energy Bureau with
a detailed account of the factors contributing to the delay in the awarding of the RFPs. Throughout
the awarding process for PREPA's RFPs 3784 and 3800, numerous exceptions and clarifications
from proponents were encountered and received, necessitating thorough review and consideration.
To bridge these complexities with the Energy Bureau'’s oversight, Evhibir A4 catalogs each
clarification and exception reported by the proponents.

4. Cienera trusts that this documentation will facilitate a thorough evaluation of the
operational intricacies previously discussed in the September 5™ Motion. Genera aims to ensure
that all aspects of its approach to the RFP process are fully understood, thereby enabling the Energy

Bureau to make an informed decision on the matters at hand.
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% Furthermore, Genera respectfully informs the Energy Burcau that it has submitted
the supplemental information, designated as Exhibit A, under a seal of confidentiality due to its
inclusion of sensitive commercial details related to an RFP process. Genera requests that the
Energy Bureau maintain this confidentiality in line with its Policy on Management of Confidential
Information, CEPR-MI-2016-0009, issued on August 31, 2016, and subsequently amended on
September 16, 2016, Genera will also provide a Memorandum of Law within the next ten (10)
days to support this confidentiality request, as stipulated by the policy.

WHEREFORE, Genera respectfully requests that the Energy Bureau take notice of the
above and accept Genera's supplemental information 1o the September 5 Motion, submitted
herein under seal of confidentiality as Exhibir A to this Motion.

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 12" day of September 2024,

ECLIA SBGB
PO Box 363068
San Juan, Puerto Rico 00920

Tel. (787) 300.3200
Fax (787) 300.3208

{5 Jorge Ferndndez-Reboredo
Jorge Femindez-Reboredo

ifrishgblaw.com
TSPR 9,669

&' Afejandro Lopez-Rodrigues

Alejandro Lipez-Rodriguez
W.CO

TSPR 22,996
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CERTIFICATE OF SERVICE
We hereby certify that a true and accurate copy of this motion was filed with the Office of
the Clerk of the Energy Bureau using its Electronic Filing System and that we will send an
electronic copy of this motion to PREPA through its counsels of record, Alexis G. Rivers Medina,

at anveraf@gmlex.net, and Mirelis Valle Cancel at mvalle@emlex.net.
In 8an Juan, Puerto Rico, this 12" day of September 2024,

&/ Alejandro Lipez-Rodriguez
Alejandro Lépez-Rodriguez

TA141



Exhibit A
(Submitted under seal of confidentiality)
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Received:
GOVERNMENT OF PUERTO RICO
PUERTO RICO PUBLIC SERVICE REGULATORY BOARD Sep 13, 2024
PUERTO RICO ENERGY BUREAU Gz

IN RE: 10-YEAR FLAN FEDERALLY CASE NO.: NEPR-MI-2022-0005
FUNDED COMPETITIVE PROCESS

Subject: Procurement of Block-Start
and Emergency Peaking Resources

MOTION IN COMPLIANCE WITH THE RESOLUTION AND ORDER DATED SEPTEMBER
&™, 2024, AND TO REQUEST ORDER

TO THE HONORABLE PUERTO RICO ENERGY BUREALU:

COMES NOW the Puerto Rico Electic Power Authority (PREPA) through the
undersigned legal representation and respectiully submits and requests as
follows:

L PROCEDURAL BACKGROUND

On August 24, 2020, the Energy Bureau of the Puerto Rico Public Service
Regulatory Board ["Energy Bureau") entered the Integrated Resource Plan Order
(“IRP Order"). The Energy Bureau approved a Modified Action Plan that included
an gllowance for replacing a part of PREPA's older gas turbine peaking resources
up to 81 MW, subject to competitive procurement. The Modified Action Plan
further indicated that PREPA should place such peaking resources at locations
with zero or only one remaining older peaking unit {i.e., Costa Sur, Aguire, and
Yabucoa) and that the design of such procurement should define services to be

provided such as black start, rather than specific technologies.
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On Movember 10, 2022, PREPA filed under seal a confidential letter to the
Chairman of the Energy Bureau seeking approval of the Energy Bureau for the
launch of an RFP for black start generation units at Yabucoa and Costa Sur. The
Energy Bureau, through Resolution and Order issued on December 5, 2022,
approved PREPA's request for an RFP process for the procurement of black start
systems at Costa Sur and Yabucoa. After a lengthy discussion regarding these
projects, on Jonuary 234, 2023, the Energy Bureau approved the RFPs, and PREFPA
initiated the procurement process of RFPs 3784 and 3800 pursuant to the orders
issued by the Energy Bureau.

On April 14, 2023, the Energy Bureau issued a Resolution and Order stating
that, since the generation units being procured in RFP 3784 and RFP 3800 shall
eventually be under the operation and maintenance of Genera PR, LLC
(“Genera"), as per the Puerto Rico Thermal Generation Facilities Operation and
Maintenance Agreement ["LGA OMA"), the Energy Bureou encouraged Genera
to assume, an acfive role and jointly engage with PREPA in the RFP process to
promote a cooperative working relaticnship intended to ensure an efficient and
orderly transfer of care, custody and conirol of the Legacy Generation Assets
between both parties.

On May 8%, 2023, the Energy Bureau determined that Genera had to
immediately assume an active role in the administration of these RFP processes
and fo provide formal input into those processes to ensure the procurement of

the black start units at Costa Sur and Yobucoa and the emergency generation
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units at Daguao, Jobos, and Palo Seco are being completed efficiently, and
allow for efficient and low-cost procurement and future operafions of such
generation units. Furthermore, the Energy Bureau ordered Genera to file any
suggested revisions fo PREPA's RFP 3784 and RFP 3899 processes, including any
suggested changes to the RFP documents and bid schedules, to outline a plan
for fransitioning administration of those RFPs from PREPA to Genera, and to outline
a proposed process for implementing its suggested changes and administration
of the RFPs for black start and emergency generation resources.

On May 25, 2023, Genera filed o document tfitled Memorandum of
Complionce with May 8 Order ({subject: Procurement of Black Start and
Emergency Peaking Resources) in which Genera propased to the Energy Bureau
a different approach and plan for the procurement of the Black Start and
Emergency Peaking Resources and stated that their proposed approach would
be more efficient, Permitfing was identified as a critical path, specifically EPA air
permitting, and the proposed plan by Genera stated that "if EPA air permiis can
be completed within nine months, the entire project can achieve commercial
operaltion within 18 months.”

On July é, 2023, Generg submitted a Motion to seek an order from the
Energy Bureau affirming its exclusive responsibility for overseeing, managing, and
making decisions regarding the black-start and emergency units being procured

under RFPs 3784 and 3800, in accordance with Sections 4.7(b), 5.1, and 5.8(c) of
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the LGA OMA, Genera further requested that the Energy Bureau direct HoldCo to
fransfer all documentation related to these RFPs to Genera promptly.

FPREPA disagreed with Genera's expansive interpretation of the terms and
condifions of LGA OMA. Notwithstanding, PREPA agreed that Genera concluded
the RFP process since the RFPs were in the adjudication stage, and Genera
guaranteed that the units would be purchased at a lower cost and commissioned
earfier than expected.

However, on July 13%, 2023, the Energy Bureau granted Genera's request
and determined that, given the LGA OMA, Genera was the sole enfity responsible
for managing. leading, and deciding on RFPs 3784 and 3800. The Energy Bureau
indicated that Genera cannot issue new RFPs or amend existing RFPs unless a duly
justified request is approved.

On August 16", 2023, Genera proposed changes to the Energy Bureau in
the RFP. On August 234, 2023, the Energy Bureau appraved the changes to the
RFPs proposed by Genera and ordered Genera to submit the new draft RFP for
fhe Energy Bureau review ond approval. Further, the Energy Bureau warned
Genera that the Commercial Operation Date (“COD") established in PREPA’s RFPs
will remain unaltered.

On September 1st, 2023, Genera requested an extension to submit the new
RFF draft. According to Genera's bi-weekly report filed on the same date, from
August 16-31, 2023, Genera began a new project approach, evaluating market

oplions to issue a new RFP that is different from PREPA's RFPs. On September &',
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2023, among other things, Genera requested uniil October 13M, 2023, to submit
the Energy Bureau with the completely new RFP package. Genera submitted the
RFP package on October 20, 2023, and the Energy Bureau approved it on
MNovemnber 8, 2023. Genera continued filing bi-weekly reports to the Energy Bureau
regarding the progress of the RFP process.

After several procedural events, on July 30, 2024, the Energy Bureau
ordered Genera to submit monthly reports instead of bi-weekly on the Status of
Emergency Generation and Black-Start Generation Procurement commencing
August 15, 2024, Further, the Energy Bureau granted Genera ten (10) days to
inform how the Genera procurement approach has saved costs and accelerated
the COD compared to the PREPA RFP approach, which had a scheduled award
date of July 31, 2023, compared to Genera's approach which to date has not
completed the oward of its equipment RFP.

On August §th, 2024, Genera complied with the July 30 Order and submitted
a Comparison Report detailing the distinctions between Genera's RFP process
and PREPA's previous RFP process, In Genera's monthly report from August 19,
2024, Genera informed that the preliminary estimate for the peaker projects was
$911,340.000.00 and projected that COD would be achieved across the first and
fourth quarters of 2027,

On August 28, 2024, the Energy Bureau issued an Order to Show Cause,
asking Genera to explain alleged misrepresentations regarding cost savings and

the COD for projects involving the RFPs. The Energy Bureau ordered Genera to
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show cause as fo why it should not impose a fine for allegedly providing overdy
opfimistic estimates that appear fo have misled the Bureau, particularly when
compared to PREPA's original projections.

On September 5, 2024, Genera filed a Motion in Compliance with Order to
Show Cause. Genera argued that its initial estimates were based on data
provided by PREPA, as well as its own industry experience. However, according
to Genera, PREPA's numbers were aspirational, based on preliminary projections,
and not grounded in actual market data or final contract negofiations. Thus,
when Genera began implementing the project, it became apparent that
external factors (global market changes, inflation. and supply chain disruptions)
were the main causes of cost ovenuns and project delays, not any intentional
misrepresentation. Genera further explained that unforeseen global conditions.
including inflation and supply chain issues, led to cost discrepancies. These
conditions affected the availability and cost of critical components such as
copper and steel, causing delays in the delivery of equipment and materials.

On September 6™, 2024, the Energy Bureau issued a Resolution and Order
and granted PREPA five (5) days to submit a detailed response to Genera's
September 5% Motion. In complionce with such, PREPA submits its response.

Il DISCUSSION

In its September 5 Motion, Genera attempts to justify the delays and cost

ovemuns of the Black Start and Peaker unit projects. However, Generg's claims are

misleading and do not accurately reflect the reality of the contracting process
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and the circumstances under which PREPA transferred the project to Genera.
Below, PREPA ouflines key points demonstrating why Genera is responsible for the
delays and odditional costs. not PREPA.

A. PREPA’s RFP Process was Competifive and Adequate

Genera asserts that the procurement process presented by PREPA was not
viable from the start and that its timeline and cost projections were
"unachievable.” This argument is misleading. PREPA's process for selecting the
projects was competitive, based on the Request For Proposals, which allows
PREPA to meet with proponents to clarify any exceptions or concerms regarding
the proposals. Each proponent presented a timeline in the proposals submitted
to PREPA. The proponents had the manufacturer’s support, which gave PREPA
cerfainty about the representations they made in the proposal, including the
project competition timeline. In addition, the proposals received were secured
with a bid bond.

While it is frue that some proponents presented several exceptions, this is o
normal part of an RFP process. Under current regulations, the RFP process allows
PREPA to meet with each proponent individually to discuss and negotiate each
of the exceptlions presented in the proposal. PREPA would have had the
opportunity o clarify these exceptions through meetings with the proponents
before awarding the project. Genera ignores this crifical aspect of the RFP
process by arguing that these exceptions were problematic for confinuing the

project.

S
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Additionally, Genera claims that the execution timeline set by PREPA was
unachievakble. This s false and misleading. Section 8 of PREPA's RFPs defined the
fimeline as "Time is of the essence.” However, the delivery periods for the units and
the completion of the project were established by the proponents, not by PREPA.
Each proposal received included a delivery date and an associated cost securad
by a bid bond., ensuring the project's viability within the RFP parameters.

Moreover, the project's scope under PREPA involved installing new
combustion turbine units within the footprint of existing units, which would have
minimized construction time and ensured conirol over the budget. This design
reduced risks by leveraging existing infrastructure, something Genera chose to
abandon. Genera must assume the consequences of its own decisions, meaning
that the delay on the process created by the chonge of scope s Genera's
responsibility not PREPA's.

B. GENERA ASSUMED RESPONSIBILTY TO MEET THE ORIGINAL TIME AND BUDGET

When PREPA was ordered to transfer the project to Genera, Genera
committed to adhering to the same construction timeline, as provided by the
proponents, and budget approved under the FEMA Project Worksheet [PW). This
included prices and delivery dates that had already been secured by the ariginal
equipment manufaciurers (OEMs). Genera chose to cancel the advanced
process initiated by PREPA, resulting in the loss of the guaranteed delivery dates

and prices for the unifs, causing avoidable delays.
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One of the primary reasons for the delay is Genera's unilateral decision o
reconfigure the project. This included replacing PREPA's original design, which
proposed instaliing the units within the existing footprint, with a new project that
involves the installation of larger and heavier units. This decision has necessitated
demolition, the construction of new foundations, and the handling of new
environmental permit challenges, which were not part of PREPA's ofiginal
concepi. It is important to nofe that PREPA's original project minimized
environmental impacts by not requiring large structural modifications. In contrast,
Genera’s design requires longer construction time and higher costs, mainly due
to the need for more complex environmental permits, reconfiguration of the plant
site. and additional construction work not envisioned in PREFA's criginal project.

C. GENERA DELAYED THE PROJECT BY REFORMULATING THE RFP

Once Genera assumed control of the project, it spent a significant amount
of time reformulating the procurement process instead of continuing with the RFP
that had already been approved and had guaranteed delivery dates and prices,
These delays in issuing a new RFP are Genera's direct responsibility, not PREPA's.
The chonges implemented by Genera and approved by the Energy Bureau have
been the primary couse of the extended timelines and increased costs.

In conclusion, Genera's claims, attempting o shift blame to PREPA for the
delays and additional costs. are misleading, The curent problems with the project
stemn largely from the decisions made by Genera after taking control, including

canceling the original RFP and reconfiguring the project in a more costly,
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complex, and environmentally impactful way. These changes have caused the
delays and cost overruns that Genera is now attempting to attribute to PREPA,
Therefore, we respectfully request that this Honorable Energy Bureau reject
Genera's arguments and reaffirm the responsibility that Genera assumed by
modifying PREPA's original project.

. PREPA's REQUEST FOR ORDER

On September 5%, 2024, ot .52 PM, Genera filed a Motion fo Submit o
Supplement to the Response fo the Order fo Show Cause Dated August 28, 2024,
which included a confidential Exhibit A not provided to PREPA. Upon receiving
nofice of this fiing. PREPA immediately requested o copy of Exhibit A from
Genera's counsel; however, no response has been received.

As yesterday's filing supplements the September 5" motion, PREPA submits
this Motion without the benefit of Genera's complete position and urgentiy
requests receipt of Exhibit A to properly prepare and submit a comprehensive
supplemental response in accordance with the timeline to be established by the
Energy Bureau. Without access to this critical exhibit, PREPA's ability to respond
fully and accurately is significantly impaired. PREPA respectfully requests that the
Energy Bureau direct Genera fo immediafely provide PREPA with Exhibit A and
grant ten (10) days from notice to file its supplemental response,

WHEREFORE, PREPA respectfully requests the Energy Bureau to (1) take

NOTICE of the present Mofion; [2) deem PREFPA in compliance with the September

- 1Fs
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6™ Order; (3) order Genera to immediately provide PREPA with Exhibit A and (4]

grant PREPA ten (10) days from notice to file a supplemental response,

RESPECTFULLY SUBMITTED.

In$an Juan, Puerto Rico, this 13" day of September 2024,

CERTIFICATE OF SERVICE: We hereby cerlify that this document was filed

with the Office of the Clerk of the Energy Bureau using its Electronic Filing Systermn

at https://radicacion.energig.pr.gov/login, and courtesy copies were sent via e-
mail to Genera PR, LLC through its counsels of record at [r@sbgblow.com,
blaw.
GONZALEZ & MARTINEZ
1509 Lopez Landrén
Seventh Floor

San Juan, PR 00911-1933
Tel.: (787) 274-7404

5 . Rivera i
Alexis G. Rivera-Medina
TSPR No.: 18,747

E-mail: grivera@gmiex,net
s/Maria Teresa Bustelo-Garcia

Maria Teresa Bustelo Garcia
TSPR Mo.: 19,452

E-mail: mbustelo@gmlex.net
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From: Francisco Santos Rivera

To: Luis Roman

Subject: Fw: NEPR-MI-2022-0005 Resolution and Order
Date: Monday, November 11, 2024 4:33:59 PM
Attachments: Outlook-djdtwecvl.png

20240917 MI20220005 Resolution and Order.pdf

From: Sonia Seda <sseda@jrsp.pr.gov>

Sent: Tuesday, September 17, 2024 6:56 PM

To: Lcdo. Alexis Rivera <arivera@gmlex.net>; 'mbustelo@gmlex.net' <mbustelo@gmlex.net>; Lcda.
Mirelis Valle Cancel <mvalle@gmlex.net>; Jorge Fernandez-Reboredo <jfr@sbgblaw.com>;
'alopez@sbgblaw.com' <alopez@sbgblaw.com>; Genera PR Legal <legal@genera-pr.com>; Regulatory
Genera PR <Regulatory@genera-pr.com>

Subject: NEPR-MI-2022-0005 Resolution and Order

[CAUTION)] This email originated from outside the organization. Do not open suspicious
links or attachments. Report concerns to cybersecurity(@genera-pr.com

[PRECAUCION] Este correo electronico se origing fuera de la organizacion. No abra
enlaces o archivos adjuntos sospechosos. Informe a cybersecurity@genera-pr.com

Notificamos Resoluciéon y Orden emitida hoy en el asunto de referencia por el Negociado de
Energia de la Junta Reglamentadora de Servicio Publico de Puerto Rico.

Favor confirmar recibo de este correo.

Gracias por permitirme servirle.

(-]
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GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD
PUERTO RICO ENERGY BUREAU

IN RE: 10 YEAR PLAN FEDERALLY CASE NO. NEPR-MI-2022-0005

FUNDED COMPETITIVE PROCESS SUBJECT: Resolution and Order pertaining

to Order to Show Couse issued on August 28,
2024,

RESOLUTION AND ORDER

L Factual Background

On January 23, 2023, the Energy Bureau of the Puerto Rico Public Service Regulatory Board
("Energy Bureau") issued a Resolution and Order ("|Januwary 23 Order”) that conditionally
approved the Puerto Rico Electric Power Authority ("PREPA") RFP! process for the
procurement of emergency peaker generation systems at Jobos, Daguao, and Palo Seco
subject to various conditions. Conditions included a maximum total nameplate capacity of
200 MW, three (3] of seven (7] units being mobile, PREPA must give prioritization to
interconnection of IRP-based generation and battery energy storage systems ("BESS") over
other generation installation interconnection (where feasible while supporting reliable
system operation), and other conditions.?

%
On May 25, 2023, Genera PR, LLC ("Genera”) submitted a document titled Memorandum of
Complionce with May 8 Order [subject: Procurement of Black Start and Emergency Peaking
Resources) ("May 25 Motion"), in which Genera proposed to the Energy Bureau a different
approach and plan for the procurement of the Black Start and Emergency Peaking Resources

m and stated that their proposed approach would be more efficient. Permitting was identified
as a critical path, specifically EPA? air permitting, and the proposed plan by Genera stated
that “if EPA air permits can be completed within nine months, the entire project can
achieve commercial operation within 18 months."

On August 16, 2023, Genera, filed a document titled Motion to Submit Bi-Monthly Report on
the Status of Emergency Generation and Black-Start Generation Procurement for the Period
from August 1 to August 15, 2023, in Compliance with Resolution and Order Dated January 23,
2023 ("August 16 Motion”). Genera included as Exhibit A the Bi-monthly report describing
the status of the black start and emergency generation procurement process, and
recommendations for changes to the RFP processes, which Genera affirmed could lead to
significant cost savings and a reduction in completion time by 9 to 12 months.®

f-“ On August 23, 2023, the Energy Bureau issued a Resolution and Order ("August 23 Order™)

' in which it determined that the changes proposed by Genera in Exhibit A of the
'/ August 16 Motion were consistent with the IRP Order® Considering Genera's assurance
that the units would be purchased at a lower cost and be commissioned earlier than

| ¥Request for Proposal ["RFP).
! |lanuwary 23 Order,
TUSA Environmental Protection Agency ("EPA")
* May 25 Motlon, p.4.
5 August 16 Motion, Anfex A, S,
& Final Resolution and Order on the Puerto Rico Electric Power Authority’s Integratid Resource Plan, e re:

Review of the Integrated Resource Plan of the Puerte Rico Electric Power Autherity, Case No. CEPR-AP-2018-
0001, August 24, 2020 (“IRP Order”).
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expected, the Energy Bureau allowed the RFPs process to continue in the manner
described by Genera in Exhibit A of the August 16 Motion.

On November 8, 2023, after several procedural events, the Energy Bureau issued a
Resolution and Order ("November 8 Order”) approving the RFP package submitted by
Genera for the procurement of black start and emergency generation services. The Energy
Bureau reminded Genera that the total MW quantity could not exceed 200 MW of emergency
generation and 81 MW of net plant output for black start services. Also, authorized Genera
to file a separate BESS project detailing the magnitude (in MW), purpose, planned timing of
installation, among other information.”

On February 29, 2024, Genera, filed a document titled Motion to Submit Bi-Monthly Report on

the Status of Emergency Generation and Black-Start Generation Procurement in Compliance

with Resolution and Order Dated January 23, 2023 ("February 29 Motion") in which Genera
J#%737 stated that initial award was scheduled for March 2024,

On July 1, 2024, Genera filed before the Energy Bureau a document titled Motion to Submit
Bi-weekly Report on the Status of Emergency Generation and Black-Start Generation
Procurement in Compliance with Resolution and Order Dated January 23, 2023 ("July 1
Motion"), in which Genera included as Exhibit A the Bi-weekly Report describing the status
of the Emergency Generation and Black-Start Generation Procurement. Genera also
informed that starting July 1, 2024 under Footnote 16 of the January 23 Order, reports would
be submitted on a quarterly basis, consistent with the fiscal year's quarters [eg., July 1 to
September 30 for 1, October 1 to December 31 for 2, and so forth)®, and that their next
report is due by October 9, 2024.

2

After a review of the July 1 Motion, and considering the delay in the RFP process conducted
by Genera in comparison with the expected time savings that would have occurred compared

REPA RFP award scheduling, which was scheduled to end July 31, 2023, on July 30, 2024,

the Energy Bureau issued a Resolution and Order (["July 30 Resolution") whereby it
determined that Exhibit A filed as the bi-monthly report did not adequately inform the
progress in the procurement process nor provided information on the milestones of the
critical paths that shall be accomplished to have the units in commercial operation in due
time, according to the timeline in Annex A-3 of the August 16 Motion. The Energy Bureau
further highlighted that the FY2023 Certified Fiscal Plan for the Puerto Rico Electric Power
Authority ("FY2023 Certified Fiscal Plan”), Section 5.2.1.4 (p. 94), expected to have deployed
j the black start units for Costa Sur and Yabucoa by December 2025, and the new Peaker units
/ deployed for the Daguao, Jobos, and Palo Seco Power Stations by January 2026.9 The Energy
Bureau emphasized that it was in the best public interest to know if the Emergency Peaker
Generation and Black-5tart Generation Procurement would be in commercial operation by
the time specified in the FY2023 Certified Fiscal Plan and the time scheduled promised by
Genera.

’%

i,

o
e

| Through its July 20 Resolution, the Energy Bureau denied Genera’s request to submit the bi-
manthly report to quarterly reports, ordered Genera to submit monthly reports instead of
bi-weekly on the Status of Emergency Generation and Black-Start Generation Procurement
beginning August 15, 2024,

The Energy Bureau also ordered Genera to include as part of the next and subsequent
monthly progress repaort its best estimate of the expected schedule and timetable for
completing the critical steps up to project completion. The Energy Bureau furﬂler ordered
that the reports include, as a minimum, the following:

T Movember 8 Order, 4.
E [anuary 23 Order, p. 5.

¥ Available at: hitps:fdrivegoogiecomfle/d/ LagXCPT2BHUT sFUELY s-nHychnlB5dvi]fview (Tast visited
Septembser 16, 2024],
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1. A breakdown of each task, estimated cost, cost amount consumed, and
timeline for completion of such task.

2. The stages of each task, timeline, present status and estimated time for
completion.

3. A project timeline chart {e,g. Gantt Chart) with critical path for the CODI? of
the project.

4. Permit list, permits obtained, estimated timeline for each permit and status of
such permit.

5. Tasks required to prepare for each site where the project shall be installed.
Details on any demolition and permits required to prepare for the installation
of the project.

6. Permit and cost for each site to accommodate the project.

7 The Energy Bureau granted Genera ten (10) days to inform how the Genera procurement
2 """% o approach has saved costs and accelerated the COD compared to the PREPA RFP approach
which had a scheduled award date of july 31, 2023 compared to Genera's approach which to
date has not completed the award of its equipment RFP. The Energy Bureau warned Genera
that noncompliance with such orders would result in the imposition of fines under Act 57-
ﬁ‘-{m“'u
On August 9, 2024, Genera filed a document titled Motion to Submit Comparison Report in
Compliance with Resolution and Order Dated July 30, 2024 ["August 9 Motion™), whereby it
detailed the distinctions between Genera's RFP process and PREPA's previous RFP process.

On August 19, 2024, Genera filed a document titled Motion to Submit Monthly Report on the
[\ fl Stotus of Emergency Generation and Black-Start Generation Procurement in Compliance with
3{4 Resolution and Order Dated fuly 30, 2024 ("August 19 Motion™). In it, Genera informed that
the preliminary estimate for the peaker projects was $911,340,000.00 and projected that

COD would be achieved across the first and fourth quarters of 2027.

As shown in Genera's multiple filings with the Energy Bureau, Genera always represented

that its approach and plan for the procurement of the Black Start and Emergency Peaking

Resources would be more efficient than PREPA's. Genera maintained that their plan would

result in significant cost savings and a shortened COD timeline compared to the continuation

/ of the project under PREPA. Relying on these representations, the Energy Bureau granted

f Genera authorization and/or allowed it to continue the RFPs processes in the manner
.!':I _ described by Genera.

Nonetheless, Genera's August 9 and August 19 Motions illustrated that the actual costs
associated with the projects under Genera significantly exceeded the costs originally
projected by PREPA. Further, the project timeline has been extended beyond the promised
schedule, contrary to the commitments made by Genera. Specifically, PREPA's estimates
totaled $613,541,936.38, while Genera projected estimated costs to be $911,340,000.00.
| Further, in its May 25, 2023 filing Genera estimated the project could achieve COD 9-12
months before PREPA's spring of 2026 COD proposed schedule, while it now ascertains
completion time across 2027.

The Energy Burean deemed there was sufficient cause to believe that Genera may have
engaged in misrepresentation of material facts about the projected cost savings and COD
timeline, thus potentially misleading the Energy Bureau in granting them authorization to
continue with their proposed approach. On August 28, 2024, the Energy Bureau ordered
Genera to, within five {5) business days, show cause to as to why the Energy Bureau should
not impose the maximum administrative fine of twenty-five thousand dollars ($25,000) for
misrepresentation in connection with the RFP process for the procurement of black start and

" Commercial Operation Date ("CODT).

1t Pugrto Rico Energy Transformation angd RELIEF Act, as amended [“Act 57-20147).
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emergency peaking generation systems. The Energy Bureau further ordered Genera to
submit a written response addressing the following:

a) The basis for the representations made regarding cost savings and the COD
timeline;

b) A detailed explanation of the reasons for the discrepancies between the
projected and actual costs and timelines;

c) Any mitigating circumstances or evidence that Genera wishes to present in
defense of its actions; and

d}) A clarification on whether the increased costs incurred under Genera's
administration [any amount exceeding PREPA's original estimate) are
expected to be recovered from the Federal Emergency Management
Agency ["FEMA™) or any other sources,

On September 5, 2024, Genera filed a document titled Motion in Compliance with Order to
Show Cause dated August 28, 2024 ("September 5 Motion”). In its September 5 Motion, Genera
argued that discrepancies between projected outcomes and the current status of the RFP
process originated from external factors that significantly exceeded its control, rather than

“from deliberate or willful misrepresentation.’® According to Genera, initial cost overruns and

projected delays, though substantial, resulted from evolving market dynamics.'* Genera
stressed that the project was affected by a broader economic downturn, unforeseen
regulatory changes, and supply chain disruptions.?* Genera further argued that COD and
estimated costs from PREPA cannot be used as a basis for comparing Genera's project
outcomes.!® Genera maintained that PREPA's projections were never validated, and that
Genera's process demonstrates that those projections were unachievable.'® Genera
supported this argument referencing alleged hundreds of exceptions that PREPA received in
response to its proposed EPCY project.l® Genera argued that the projected PREPA costs and

- timelines would have been significantly adjusted to address these exceptions during this

negotiation process which never occurred.'”

Before issuing a ruling, on September 6, 2024, the Energy Bureau granted PREPA five (5)
business days to submit a detailed response to Genera’s September 5 Motion,

On September 12, 2024, Genera filed a document titled Motion to Submit a Supplement to the
Respanse to the Order to Show Cause dated August 28, 2024 ["September 12 Maotion™).
Through its September 12 Motion, Genera submitted supplemental information, as Exhibit
A, aiming to provide the Energy Bureau with a detailed account of the factors contributing to
the delay in the awarding of the RFPs. Particularly, Genera maintained that throughout the
awarding process for PREPA's RFPs 3784 and 3800, many exceptions and clarifications from
proponents were identified and received, requiring thorough review and consideration,20
Exhibit A to the September 12 Motion details those clarifications and exceptions reported by
the proponents, which total 532. Genera submitted Exhibit A to the September 12 Motion
under seal of confidentiality, due to the inclusion of sensitive commercial details related to
the RFP process. Genera requested the Energy Bureau to maintain its confidentiality and

12 September 5 Motion, p, 11,

HE i,

b p 12

i,

b jel.

¥ Engineer, Procure, and Construct {"EPC"].
i Beptember 5 Motion, p. 12,

B9 i,

M Spptember 1.2 Motion, po 2,7 3.
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indicated it would provide a memorandum of law, within ten (10) days, to support said
request.2!

On September 13, 2024, PREPA filed a document titled Motion in Complioance with the
Resolution and Order Dated September 6%, 2024, and to Request Order ("September 13
Motion”). PREPA argued that Genera's claims were misleading and do not accurately reflect
the reality of the contracting process and the circumstances under which PREPA transferred
the project to Genera.?* Pertaining to Genera’s assertion that the procurement presented by
PREPA was not possible from the start and that its timeline and cost projections were
unachievable, PREPA maintained that its process for selecting projects was competitive,
based on the RFPs, which allows PREPA to meet with proponents to clarify any exceptions
or concerns regarding the proposals.® According to PREPA, each proponent presented a
timeline in the proposals submitted; the proponents had the manufacturer’s support, which
gave PREPA certainty about the representations they made in the propoesal, including the
project completion timeline.2® [n addition, PREPA indicated that the proposals received were
secured with a bid bond, ensuring the project’s viability within the RFP parameters.” PREPA
further stated that the delivery periods for the units and the completion date were set by the
proponents, not by PREPA2® Moreover, PREPA expressed its project scope involved
installing new combustion turbine units within footprint of existing units, which would have
reduced construction time and ensured control over the budget.*?

PREPA also argued that Genera assumed responsibility to meet the original time and budget
and that its determination to cancel the advanced process started by PREPA, causing the loss
of the guaranteed delivery dates and prices for the units, and avoidable delays® PREPA
maintained that one of the primary reasons for the delay was Genera's unilateral decision to
reconfigure the project to one that involves the installation of larger and heavier units, a
decision that has required demolition, constructing new foundations, and handling new
environmental permit challenges, which were not part of PREPA's original concept.?? PREPA
contended that Genera's claims, trying to shift blame to PREPA for the delays and additional
costs are misleading. PREPA sustained those problems with the project stem largely from
Genera's decisions after taking control, including canceling the original RFP and
reconfiguring the project in a more costly, complex, and environmentally impactful way.*
PREPA also requested the Energy Bureau to order Genera to provide PREPA with Exhibit A
to the September 12 Motion and grant PREPA ten (10) days to file a supplemental response !

1. Discussion & Conclusion

In its May 25 and August 16, 2023 Motions Genera represented that its proposed changes to
the RFPs would not result in higher costs and/or a lengthier project timeline than
those originally expected under PREPA. Particularly, through the May 25 Maotion, Genera
stated that the referenced project could achieve commercial operation within 18 months
and that its plan would result in lower costs, among other benefits. In the August 16 Motion,

M id.p.3 75

 September 13 Motion, pp. 6 -7,

8 d.p 7.

M. I.
Sopp T8

o 1., p. 8,

I I,

o I,

21, p.9,

" Id., pp. 9 - 10,

I, pp. 10 - 11
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Genera stated its proposed path forward reduces the costs of the entire project and reduces
times to have the units in commercial operation. Comparing its approach to PREPA's, Genera
stated it would considerably reduce the project completion time by 9-12 months from
PREPA’s schedule, which specified a COD by the spring of 2026. Further, Genera highlighted
its approach would reduce overall project costs by 25% to 40%.

Relying on these representations, the Energy Bureau approved Genera's reconfiguration
of the original scope of the RFPs and allowed it to continue with the understanding that the
project would not require additional costs or significant delays in completion.

«/#%3( Though the August 9 and 19, 2024 Motions, the Energy Bureau, was made aware, that
: contrary to the representations made, both the costs and timeline have substantially
exceeded the originally projected estimates. Specifically, PREPA's estimates totaled
$613,541,936.38, while Genera projected estimated costs to be $911,340,000.00. Further,
while PREPA's schedule indicated a COD by the spring of 2026, and Genera initially estimated
it could shorten said timeline by 9-12 months, it now ascertains completion time across
2027.

The Energy Bureau requested an explanation to justify these discrepancies in costs and
timeline. In its September 5 Motion, Genera asserted that cost overruns and projected delays,
though substantial, resulted from evolving market dynamics. Genera contended that that the
costs and timeline proposed by PREPA in connection with the RFPs were unrealistic and that
PREPA's projections were neither validated nor achievable. Through the September 12
Motion, Genera further attributed delays in awarding of the RFPs to the numerous
clarifications and exceptions from proponents.

%Wﬂn the other hand, in its September 13 Motion, PREPA argued that Genera has tried to shift

responsibility to PREPA. PREPA denies such responsibility and stated that delays and cost
overruns were directly attributable to Genera's reconfiguration of the RFPs, leading to the

need for new construction foundations, additional permits, and other unexpected work,
/] which has resulted in significant cost increases and delays to the project timeline,

!
i

/ After reviewing the arguments put forth by both parties in their respective motions, the
j;" Energy Burcau DETERMINES that project delays and cost increases resulted from
misrepresentations by Genera, particularly in their commitment to improve the original
cost estimates and timeline, proposed by PREPA. If Genera had reason to believe that the
timeline and costs would increase, instead of decrease (as originally represented by Genera),
it was their responsibility to promptly notify the Energy Bureau.

Since Genera guaranteed it would maintain the timeline and costs and failed to notify

promptly of the alleged project costs overruns and delays, it must now comply with what it

represented in terms of time and costs, which led to the Energy Bureau's RFPs
. reconfiguration approval.

To address the issue with the project timeline, the Energy Bureau evaluated the schedule
proposed by the proponents under PREPA’s RFPs, with a COD by the spring of 2026.
Genera contended its approach could reduce such completion time by 9-12 months, but now
proposes completion time across 2027, Therefore, in the interest of maintaining the terms
originally represented by Genera, which were the basis for our approval, the Energy Bureau
ORDERS Genera to complete the project and achieve COD by the end of the Second Quarter
(Q2) of 2026, consistent with PREPA’s approach, If Genera lails to meet this deadline, it will
be subject to a daily fine of up to twenty-thousand dollars ($25,000) for each day the
project remains incomplete beyond the specified deadline, which shall serve as a
deterrent for further delays, under Art. 6.36 of Act 57-2014.

In its latest monthly report, filed on September 13, 2024, Genera informed the Energy
Bureau that it was exploring ways to improve the timeline with negotiations with
proponents and revisiting the construction sequences.

The Energy Bureau TAKES NOTICE that Genera is in discussions with the proponents to
shorten the timeline, In this case, the Energy Bureau REITERATES that the scheduleset by
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the Energy Bureau should be followed, and any agreed timeline between Genera and the
proponents must not extend beyond the end of Q2 2026, as established by the Energy
Bureau.

The Energy Bureau acknowledges that, as stated by Genera, project costs will be covered by
funds from FEMA and costs overruns are eligible for reimbursement. Hence, consumers will
not be held responsible for any cost overruns directly related to the mismanagement
of the RFPs. Nonetheless, should FEMA fail to assume the additional costs incurred due to
the reconfiguration of the RFP, Genera shall be fully responsible for covering any excess
costs, Under no circumstances will these additional costs be passed on to consumers.
Consumers will be shielded from cost increases, with FEMA covering additional costs, and

LA any uncovered costs to be borne by Genera for its misrepresentation of the RFP.

“ 7 The Energy Bureau will continue to monitor the progress of the project closely and Genera
must continue to submit its monthly reports on the project’s status, including any unforeseen
developments that may affect the cost or timeline, ensuring continued oversight by the
Energy Bureaun.

ﬁ'{_The Energy Bureau DETERMINES not to impose a fine at this time, but Genera is WARNED
that any failure to comply with this Resolution and Order will result in daily fines and
potential further sanctions if necessary.

With this Resolution and Order the Energy Bureau is ensuring clarity, accountability, and a
firm response to Genera's misrepresentation, while also protecting the interests of
consumers. The Energy Bureau reserves the right to impose additional sanctions should
further misrepresentations or delays be uncovered during the course of the projects.

The Energy Bureau will issue a determination on Genera's request for confidentiality
pertaining Exhibit A to the September 12 Motion through a separate resolution once Genera

qﬁ()g( provides the memorandum of law in support thereof, due on or before Monday, September
23,2024,

PREPA's request to order Genera to provide PREPA with Exhibit A to the September 12

Motion and grant PREPA ten (10) days to file a supplemental response is hereby DENIED, as

the Energy Bureau has resolved the matter at hand through this Resolution and Order, and
Fi no further arguments are needed.

-"f \ The Energy Bureau WARNS Genera that under Art. 6.36 of Act 57-2014:

Il (i) noncompliance with this Resolution and Order, regulations and/or

applicable laws may carry the imposition of fines and administrative
| sanctions of up to $25,000 per day;

omitting, disregarding, or refusing to obey, observe, and comply with
any rule or decision of the Energy Bureau shall be punished by a fine of
not less than five hundred dollars (3500) nor over five thousand dollars
(55.000) at the discretion of the Energy Bureau; and

(lii)) for any recurrence of non-compliance or violation, the established
penalty shall increase to a fine of not less than ten thousand dollars
($10,000) nor greater than twenty thousand dollars ($20,000), at the
discretion of the Energy Bureau.

‘ [ii} any person who intentionally violates Act 57-2014, as amended, by

The Energy Bureau further WARNS Genera that the payment of any fine imposed by the
Energy Bureau must be satisfied using the money it receives as payment (i.e., Service Fee)
under its contract; such payment shall not be considered, construed or treated as a cost
attributable to customers or pass-through expenditures, as per Genera's Operation and
Maintenance Agreement. ; E

Be it natified and published.
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Associate Commissioner Associate Commissioner

Antonio Torres Miranda R i
Associate Commissioner

 TE

CERTIFICATION

| certify that the majority of the members of the Puerto Rico Energy Bureau have agreed on
September 17, 2024. | also certify that on September 17, 2024 a copy of this Resolution and
Order was notified by electronic mail to arivera@gmlex.net; mbustelo@gmlex.net;
mvalle@gmiex.net; jir@sbgblaw.com; alopez@sbgblaw.com; legal@genera-pr.com;
regulatory@genera-pr.com; and | have moved forward with filing the Resolution and Order
issued by the Puerto Rico Energy Bureau.

1 sign this in 5an Juan, Puerto Rico, today September 17, 2024,

Gt

San‘z-ﬂue'glé Gaztambide
Clerk
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NEPR
GOVERNMENT OF PUERTO RICO Received:
PUERTO RICO PUBLIC SERVICE REGULATORY BOARD
PUERTO RICO ENERGY BUREAU OQot 7, 2024
2:10 PM
IN RE: 10-YEAR PLAN FEDERALLY Case No.: NEPR-MI-2022-0005
FUNDED COMPETITIVE PROCESS

Motion for Reconsideration of Resolution and
Order of September 17, 2024, and Request for
Administrative Hearing

CONSID LUTION
SEPTE RATIVE HEARIN

TO THE ENERGY BUREAU:

COMES NOW, GENERA PR, LLC (*Genera™), through its undersigned counsel and,
very respectfully, states and prays as follows;

I. INTRODUCTION

On September 17, 2024, the Puerto Rico Energy Bureau (“PREB™) issued a Resolution and Order
in which it ruled, among other things, that Genera PR LLC (*Genera”) had purportedly engaged
in misrepresentations in connection with its proposal for the procurement process conditionally
approved by the Puerto Rico Electric Power Authority (“PREPA™) for establishing peaker
generation systems at Jobos, Daguao, and Palo Seco (“the Projects™). Specifically, the PREB held
that the increased costs and timeline of the Projects—which Genera originally estimated would be
cheaper and shorter than the PREPA estimates—were due 1o alleged misrepresentations by
Genera, particularly in Genera's commitment to improve the original cost estimates and timeline
proposed by PREPA. Therefore, the PREB ruled that, in the interest of maintaining the terms

originally represented, Genera was ordered to complete the project and achieve COD by the end
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of the Second Quarter (Q2) of 2026, consistent with PREPA’s approach. The PREB went further
to specifically reiterate that “any agreed timeline between Genera and the proponents must not
extend beyond the end of Q2 2026”. The PREB advised Genera that failure to meet this deadline
may carry the imposition of fines and administrative sanctions of up to $25,000 per day, for each
day the project remains, “which shall serve as a deterrent for further delays, under Art. 6.36 of Act
57-2014.”

Genera respectfully requests the reconsideration of the Resolution and Order of September
17, 2024, under Section 3.15 of the Puerto Rico Administrative Procedure Act (“LPAU”, in its
Spanish acronym), 3 L.P.R.A. § 9655, for the reasons set forth below. In short, the PREB’s ruling
affects liberty and proprietary interests of Genera insofar as a finding of misrepresentation impacts
its commercial reputation and goodwill. The ruling also affects its rights under the Puerto Rico
Thermal Generation Facilities Operation and Maintenance Agreement (“OMA”) dated as of
January 24, 2023, by and among PREPA, Genera and the Puerto Rico Private-Public Partnership
Authority (“P3 Authority”), including, among others, Sections 7.2, 7.7, 19.2, 19.3, 19.5. The
Resolution and Order of September 17, 2024, also requires Genera to comply with a timeline that
not only implies a further increase in costs that could impact the company but also does not
resemble what proponents in the current procurement process say they can actually achieve. If no
reconsideration is given (i.e., if the PREB will not permit agreements that align with the delivery
schedules submitted by proponents in a competitive process), then the process will stall.
Additionally, failure to comply with the timeline and budget would expose Genera to fines of up
to twenty-thousand dollars ($25,000) for each day the project remains incomplete beyond the
specified deadline. As such, Genera posits that the Resolution and Order of September 17, 2024,
violates its constitutional right to due process, and is inconsistent with Act 57-2014 and the LPAU

for two main reasons.
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First, it contains findings of fact that are based solely on allegations by the parties. That
is, the PREB adjudicated controverted facts, many of which arise from estimates and forecasts that
were later affected by exogenous events, without allowing Genera the opportunity to present
evidence and have the issues in controversy adjudicated before an examining officer or
administrative judge. The Energy Bureau deemed there was sufficient cause to believe that Genera
actually engaged in misrepresentation of material facts about the projected cost savings and COD
timeline, thus actually misleading the Energy Bureau in granting them authorization to continue
with their proposed approach. But the PREB did not even define or meaningfully explain what the
term “‘misrepresentation” means from a legal standpoint, what the fundamental elements of the
concept are, or what evidence satisfied those elements.

Second, the Resolution and Order did not advise Genera of its right to request
reconsideration and/or seek judicial review. Specifically, Section 3.14 of the LPAU, 3L.P.R.A. 8
9654, requires that final agency resolution and orders advise the parties of the right to request
reconsideration and judicial review. The Resolution and Order of September 17, 2024, does not
contain the required notices, and also fails to advise Genera of any other remedy available in the
applicable agency statutes and regulations, effectively depriving it of any alternative to contest a
decision that affects its liberty and property interests.

For the reasons stated above, and the arguments discussed in this motion, Genera
respectfully requests the reconsideration of the Resolution and Order of September 17, 2024, and
that the adverse findings of fact made therein be set aside. Genera further requests that the PREB

orders that a hearing be conducted, under Sections 6.11 (b) & (c), 6.19 and 6.20* of Act 57-2014,

122 L.PR.A §§ 1054j, 1054r & 1054s.
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to evaluate and adjudicate the allegations regarding Genera’s representations in connection with
the timeline and costs of the Projects, consistent with the applicable law and due process.
II. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

On January 23, 2023, the PREB issued a Resolution and Order (“January 23 Order”) that
conditionally approved PREPA’s RFP process for the procurement of emergency peaker
generation systems at Jobos, Daguao, and Palo Seco (“the Projects™), subject to various conditions.

On May 25, 2023, before its Service Commencement Date, Genera submitted a document
titled Memorandum of Compliance with May 8 Order, in which Genera proposed to the PREB a
different approach and plan for the procurement of the Black Start and Emergency Peaking
Resources and explained that its proposed approach would be more efficient. In subsequent filings
before the PREB, Genera explained why its approach would cost less, and be ready earlier, than
the other alternative.

On August 16, 2023, Genera filed a Motion to Submit Bi-Monthly Report on the Status of
Emergency Generation and Black-Start Generation Procurement for the Period from August 1 to
August 15, 2023, in Compliance with Resolution and Order Dated January 23, 2023 (“August 16
Motion”). Genera included as Exhibit A the bi-monthly report describing the status of the black
start and emergency generation procurement process, and recommendations for changes to the
RFP processes.

On August 23, 2023, the PREB issued a Resolution and Order (“August 23 Order”) in
which it determined that the changes proposed by Genera in Exhibit A of the August 16 Motion
were consistent with the IRP Order. Accordingly, the PREB allowed the RFP process to continue

in the manner described by Genera in Exhibit A of the August 16 Motion.
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On November 8, 2023, the PREB issued another Resolution and Order (“November 8
Order”) approving the RFP package submitted by Genera for the procurement of black start and
emergency generation services.

On February 29, 2024, Genera filed a document titled Motion to Submit Bi-weekly Report
on the Status of Emergency Generation and Black-Start Generation Procurement in Compliance
with Resolution and Order Dated January 23, 2023 (“February 29 Motion”) in which Genera
stated that initial award was scheduled for March 2024.

On July 1, 2024, Genera filed a Motion to Submit Bi-weekly Report on the Status of
Emergency Generation and Black-Start Generation Procurement in Compliance with Resolution
and Order Dated January 23, 2023 (“July 1 Motion”), in which Genera included as Exhibit A the
bi-weekly report describing the status of the Emergency Generation and Black-Start Generation
Procurement. Genera also informed that starting on July 1, 2024, pursuant to Footnote 16 of the
January 23 Order, reports would be submitted on a quarterly basis, consistent with the fiscal year’s
quarters (e.g., July 1 to September 30 for Q1, October 1 to December 31 for Q2, and so forth), and
that their next report was due by October 9, 2024.

On July 30, 2024, the PREB issued a Resolution and Order (“July 30 Resolution™) in which
it stated that Exhibit A that was filed along with the July 1 Motion purportedly failed to adequately
inform the progress in the procurement process. Through the July 30 Resolution, the PREB also
denied Genera’s request to submit quarterly reports instead of bimonthly reports and ordered
Genera to submit monthly reports beginning on August 15, 2024.2 The PREB also ordered Genera

to include as part of the next and subsequent monthly progress report its best estimate of the

2 Pursuant to footnote 15 of the January 23 Order, reports are mandated to be rendered biweekly until June 30, 2024.
Subsequently, starting July 1, 2024, and according to footnote 16 of the January 23 Order, reports were required to be
submitted on a quarterly basis, consistent with the fiscal year’s quarters (e.g. July 1 to September 30 for Q1, October
1 to December 31 for Q2, and so forth).
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expected schedule and timetable for completing the critical steps up to project completion. The

Energy Bureau further ordered that the reports include the following information:

1. A breakdown of each task, estimated cost, cost amount consumed, and timeline for
completion of such task.

2. The stages of each task, timeline, present status and estimated time for completion.

3. A project timeline chart (e.g. Gantt Chart) with critical path for the COD of the project.
4. Permit list, permits obtained, estimated timeline for each permit and status of such
permit.

5. Tasks required to prepare for each site where the project shall be installed. Details on
any demolition and permits required to prepare for the installation of the project.

6. Permit and cost for each site to accommodate the project.

The July 30 Resolution granted Genera ten (10) days to inform how the Genera
procurement approach has saved costs and accelerated the COD compared to the PREPA RFP
approach. The PREB warned Genera that noncompliance with such orders would result in the
imposition of fines under Act 57-2014.

On August 9, 2024, Genera filed a document titled Motion to Submit Comparison Report
in Compliance with Resolution and Order Dated July 30, 2024 (“August 9 Motion”), in which it
detailed the distinctions between Genera’s RFP process and PREPA’s previous RFP process. The
RFP Process Comparison Report contained in the August 9 Motion clearly articulated the projected
efficiencies and benefits of Genera’s project relative to previous initiatives, emphasizing the
potential for significant operational cost savings and technological enhancements. Based on
comprehensive analyses and realistic projections, the RFP Process Comparison Report highlighted
key differences in unit configurations and operational efficiencies that are expected to yield
substantial cost savings throughout the Projects’ lifespan.

Moreover, on August 19, 2024, Genera filed a document titled Motion to Submit Monthly
Report on the Status of Emergency Generation and Black-Start Generation Procurement in

Compliance with Resolution and Order Dated July 30, 2024 (“August 19 Motion”). Specifically,

the inaugural monthly report on the status of the Emergency Generation and Black-Start

6
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Generation Procurement, submitted as Attachment A to the August 9 Motion, addressed in detail
each one of the criteria laid out in the July 30 Resolution. As for the costs and timeline of the
Projects, Genera informed in the August 19 Motion that the preliminary estimate for the peaker
projects was $911,340,000.00 and projected that COD would be achieved between the first and
fourth quarters of 2027.

On August 28, 2024, the PREB ordered Genera to show cause as to why it should not
impose the maximum administrative fine of twenty-five thousand dollars ($25,000) for
misrepresentation in connection with the RFP process for the procurement of black start and
emergency peaking generation systems (“August 28 Order””). The PREB further ordered Genera
to submit a written response addressing the following:

a) The basis for the representations made regarding cost savings and the COD timeline;

b) A detailed explanation of the reasons for the discrepancies between the projected and

actual costs and timelines;

c) Any mitigating circumstances or evidence that Genera wishes to present in defense of

its actions; and

d) A clarification on whether the increased costs incurred under Genera’s administration

(any amount exceeding PREPA’s original estimate) are expected to be recovered from the

Federal Emergency Management Agency (“FEMA”) or any other sources.

On September 5, 2024, Genera filed a document titled Motion in Compliance with Order
to Show Cause. In it, Genera unequivocally stated that the discrepancies between projected
outcomes and the current status of the RFP process originated from external factors that
significantly exceeded its control, rather than from deliberate or willful misrepresentation. Genera
further explained that initial cost overruns and projected delays, though substantial, resulted from
evolving market dynamics. Genera supplemented its response through various motions filed
thereafter. PREPA also appeared to state its position on this matter.

The procedural background clearly shows that Genera complied with the orders and

deadlines imposed by the PREB in the orders to show cause. Genera also responded and
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supplied the information required regarding the criteria specified on both the July 31
Resolution and the August 28 Order, and carefully explained the reasons for the changes in
timeline and costs of the Projects. Nevertheless, on September 17, 2024, the PREB issued a
Resolution and Order in which it ruled, in relevant part, as follows:

After reviewing the arguments put forth by both parties in their respective motions, the
Energy Bureau DETERMINES that project delays and cost increases resulted from
misrepresentations by Genera, particularly in their commitment to improve the original cost
estimates and timeline, proposed by PREPA. If Genera had reason to believe that the
timeline and costs would increase, instead of decrease (as originally represented by
Genera), it was their responsibility to promptly notify the Energy Bureau. Since Genera
guaranteed it would maintain the timeline and costs and failed to notify promptly of the
alleged project costs overruns and delays, it must now comply with what it represented in
terms of time and costs, which led to the Energy Bureau's RFPs reconfiguration approval.
To address the issue with the project timeline, the Energy Bureau evaluated the schedule
proposed by the proponents under PREPA’s RFPs, with a COD by the spring of 2026.
Genera contended its approach could reduce such completion time by 9-12 months, but
now proposes completion time across 2027. Therefore, in the interest of maintaining the
terms originally represented by Genera, which were the basis for our approval, the Energy
Bureau ORDERS Genera to complete the project and achieve COD by the end of the
Second Quarter (Q2) of 2026, consistent with PREPA's approach. If Genera fails to meet
this deadline, it will be subject to a daily fine of up to twenty-thousand dollars ($25,000)
for each day the project remains incomplete beyond the specified deadline, which shall
serve as a deterrent for further delays, under Art. 6.36 of Act 57-2014.

The Energy Bureau further WARNS Genera that the payment of any fine imposed by the
Energy Bureau must be satisfied using the money it receives as payment (i.e., Service Fee)
under its contract; such payment shall not be considered, construed or treated as a cost
attributable to customers or pass-through expenditures, as per Genera's Operation and
Maintenance Agreement.®

Genera submits that the Resolution and Order of September 17, 2024, is incorrect as a
matter of law, and inconsistent with the procedures required in the administrative context as a

matter of due process. Accordingly, Genera respectfully asks that the ruling be reconsidered, and

3 Genera disagrees with the language in the Resolution and Order that purports to limit the pass-through nature of
fines from the PREB. Genera reserves its right to challenge this assertion, and to defend any and all of its rights under
the OMA, during this process or any related procedural event.

8
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the finding of misrepresentation set aside until the issues in controversy are adjudicated in a
hearing consistent with due process requirements.
III. APPLICABLE LAW

A. Due process requirements under the United States and Puerto Rico
Constitutions.

Article II, Sec. 7 of the Constitution of Puerto Rico, and the Fifth and Fourteenth
Amendments to the United States Constitution, L.P.R.A., vol. 1, guarantee that no person shall be
deprived of his or her liberty or property without due process of law. Due process of law assumes
two different dimensions: substantive and procedural. Under substantive due process, courts
examine the validity of a law or regulation in order to protect fundamental individual rights. On
the other hand, procedural due process imposes on the State the obligation to guarantee that any
interference with individual liberty and property interests will take place through a fair and
equitable procedure. Rivera Rodriguez & Co. v. Lee Stowell, etc., 133 D.P.R. 881, 887-888
(1993). The Puerto Rico Supreme Court has consistently held, based on the federal precedent of
Mathews v. Eldridge, 424 U.S. 319, 335 (1976), that administrative proceedings that affect
proprietary and liberty interests of individuals shall comply with the minimum requirements of the
due process of law, namely: (1) adequate notice; (2) process before an impartial adjudicator; (3)
opportunity to be heard; (4) the right to cross-examine witnesses and examine the evidence
presented against him/her; (5) assistance of counsel; and (6) decision based on the record. Alvarez
v. Arias, 156 D.P.R. 352, 364-365 (2002); Rivera Rodriguez & Co. v. Lee Stowell, 133 D.P.R. at
888-889.

Moreover, the Puerto Rico Supreme Court has also held that when an agency establishes
procedures and protections through its regulations, those measures become part of the liberty and

property interests of the individual and part of the process due by the entity. An administrative
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agency cannot arbitrarily depart from the very processes that it has established through its
regulatory powers. Fuentes Bonilla v. ELA, 200 D.P.R. 364, 397 (2018) (“an agency cannot depart
from the processes established by statute or regulation”). (Translation ours).

B. Act No. 57-2014

The Puerto Rico Energy Transformation and Relief Act (“Act 57-2014”), was approved on
May 27, 2014. Act 57-2014 vested on the PREB authority for, among other things, overseeing and
ensuring the execution and implementation of the public policy on the electric power service in
Puerto Rico; overseeing the quality, efficiency, and reliability of the electric power services
provided by any electric power company certified in Puerto Rico to ensure a robust network that
addresses the needs of the Island; holding public hearings, require and gather any pertinent or
necessary information to properly carry out its powers and duties; and adopting the rules, orders,
and regulations needed to carry out its duties, issue orders, and impose fines to comply with the
powers granted by law, as well as for the implementation of this Act. These regulations shall be
adopted in accordance with Act No. 38-2017, as amended, known as the ‘Government of Puerto
Rico Uniform Administrative Procedure Act’. Section 6.3(a),(d),(/) & (00) of Act 57-2014, 22
L.P.R.A § 1054b(a),(d),(/) & (00).

Section 6.11 of Act 57-2014, 22 L.P.R.A. § 1054, provides for the delegation of powers to
hearing officers and administrative judges to adjudicate matters before the PREB. Specifically,
Section 6.11 states, in relevant part, as follows:

(a) PREB may issue orders to assign, refer, or delegate the resolution of any adjudicative

or non-adjudicative matter to one or more of the commissioners. In said orders, PREB shall

specify the name of the commissioner and the specific powers of PREB that are being
delegated to him. PREB may delegate to its commissioners the following powers:

(1) administer oaths and take depositions;

(2) issue summons;

(3) receive and evaluate evidence;

(4) preside over hearings; and
(5) hold conferences to simplify procedures.

10
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Any order issued by one or more commissioners pursuant to this Section shall be notified
to PREB before it is made public, and PREB may modify, amend, or render the order
ineffective by a majority vote of its commissioners.

(b) Hearing Officers. —

PREB shall have the authority to refer or delegate any adjudicative matter to hearing
officers. PREB shall assign and distribute among its hearing officers the tasks and matters
to be delegated by PREB, after which the hearing officers shall be responsible for issuing
recommendations regarding the adjudication of the case or a procedural incident subject to
PREB’s assignment, referral, or delegation. In issuing a decision, PREB shall have full
discretion to accept or reject the recommendations of hearing officers. Any hearing officer
appointed to preside over a hearing or investigation shall have the powers expressly
delegated to him by PREB in the designation order. Hearing officers shall be designated
and shall carry out their duties as provided in Act No. 38- 2017, as amended, known as the
“Government of Puerto Rico Uniform Administrative Procedure Act.”

(¢) Administrative Judges. —

As provided in this subsection, PREB shall be empowered to delegate to administrative
judges, with full decision-making powers, the adjudication of any matter, case, and dispute
on behalf of PREB, as these may be delegated in accordance with the provisions of this
subsection... In exercising its discretion, the Energy Bureau. may delegate to
administrative judges cases and disputes related to the review of customers’ electricity bills;
cases and disputes alleging noncompliance by an electric power service company with the
regulations of the Energy Bureau in connection with the quality of the services provided to
its customers; cases and disputes alleging noncompliance by the Authority, its successor,
subsidiaries, the transmission and distribution network Contractor or an electric power
service company or customer with its obligations in connection with the interconnection of
distributed generation systems or any other matter that PREB may provide. The Energy
Bureau may delegate to its administrative judges any case or dispute in which the total
value or cost of the remedies sought is twenty-five thousand dollars ($25,000.00) or less.
Administrative judges shall be appointed and shall carry out their duties as provided in Act
No. 38-2017, known as the “Government of Puerto Rico Uniform Administrative
Procedure Act.”

In turn, Section 6.19 of Act 57-2014, 22 L.P.R.A. § 1054r, states that “[tlhe Commission
shall prescribe through regulations an administrative hearing circuit system that allows for the
scheduling and holding of administrative hearings on pending cases before the Commission in the

different regions of the Commonwealth of Puerto Rico.”

4 Section 1.3(j) of Act 57-2014, 22 L.P.R.A § 1051a(j), defines “Commission” as:

(j) “Commission” or “Energy Commission” — Shall mean the Puerto Rico Energy Bureau or PREB as
established by virtue of the Reorganization Plan of the Puerto Rico Public Service Regulatory Board, which
is a specialized independent entity created by virtue of this Act, in charge of regulating, overseeing, and
enforcing the public policy on energy of the Government of Puerto Rico. Any reference in this Act to the
‘Commission or Energy Commission’ shall be construed as a reference to the Puerto Rico Energy Bureau.
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Moreover, Section 6.20 of Act 57-2014, 22 L.P.R.A. § 1054t, provides, in pertinent part, as
follows:

Any process for which this Act does not specifically provide, shall be governed by Act No.

38-2017, as amended, known as the ‘Government of Puerto Rico Uniform Administrative

Procedure Act.” Therefore, Act No. 38-2017, supra, shall govern the procedures pertaining

to the adoption of regulations, adjudications, judicial review, the granting of franchises,

certifications, grievances from subscribers and between electric power companies, and
inspections...As provided in the aforementioned Act, the decisions and orders of PREB
shall be subject to review by the Court of Appeals of Puerto Rico.

C. Regulation 8543-PREB’s Adjudicative Processes

Regulation 8543 was approved on December 18, 2014 pursuant to Sections 6.3, 6.4, 6.34
and 6.25 of Act 57-2015, with the purpose of establishing the rules that will govern the adjudicative
procedures before the PREB, in conjunction with and supplementing the provisions of the LPAU
and its case law. See Sections 1.02 & 1.03 of Regulation 8543.% Section 1.03 of Regulation 8543
further provides that it applies, in conjunction with and supplementing the provisions of the LPAU
and its case law, to notices of noncompliance and of investigations.

Articles 3.01 through 3.05 of Regulation 8543 sets forth the steps for the commencement
of an adjudicative process. Sections 9.01 through 9.06 establish the structure and procedures that
govern administrative hearings. And Sections 12.01 through 14.08 govern the procedures for
notice of noncompliance.® Specifically, Section 14.04 of Regulation 8543 provides for the
presentation of oral testimony when (i) it appears necessary to show the veracity of the arguments
presented by the party subject to the notice of noncompliance; (ii) the testimony is necessary to

prove a defense or to show that the party subject to the notice did not fail to comply with the order

or regulation noticed; and (iii) the testimony is deemed not to be redundant.

® All translations to provisions of Regulation 8543 are provided by us.

6 It is important to underscore that here the procedure did not commence through the filing of a complaint or a notice
of noncompliance. The present interlocutory issue stems from an order to show cause in miscellaneous matter NEPR-
MI-2022-0005.
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None of the procedures established in Act 57-2014 and Regulation 8543 were used
during the process leading to the Resolution and Order of September 17, 2024.
IV.  ANALYSIS AND DISCUSSION

A. Resolution of issues of fact and determination of credibility required a
hearing that met the minimum requirements of due process.

The August 28 Order instructed Genera to show cause as to why the PREB should not
impose an administrative fine of twenty-five thousand dollars ($25,000) for misrepresentation in
connection with the RFP process involving the Projects. The PREB specifically ordered Genera to
submit a written response addressing the following criteria:

a) The basis for the representations made regarding cost savings and the COD timeline;

b) A detailed explanation of the reasons for the discrepancies between the projected and

actual costs and timelines;

c) Any mitigating circumstances or evidence that Genera wishes to present in defense of

its actions; and

d) A clarification on whether the increased costs incurred under Genera's administration

(any amount exceeding PREPA’s original estimate) are expected to be recovered from the

Federal Emergency Management Agency (“FEMA”) or any other sources.

On September 5, 2024, Genera filed a Motion in Compliance with Order to Show Cause,
in which it showed that the discrepancies between projected outcomes and the current status of the
RFP process originated from external factors that significantly exceeded its control, rather than
from deliberate, intentional, or willful misrepresentation. Genera further explained that initial cost
overruns and projected delays, though substantial, resulted from evolving market dynamics.
Genera supplemented its response through various motions filed thereafter. Nevertheless, on
September 17, 2024, the PREB issued a Resolution and Order in which it ruled that Genera had
engaged in misrepresentation, required Genera to finalize the Projects by a deadline and costs
different than those announced by Genera in its August 19 Motion, and warn that Genera would

be exposed to a daily fine of $25,000.00 if it failed to meet any of the goals established. In so

ruling, the PREB did not cite to any evidence that challenged or undermined Genera’s
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assertions (because there were none), and issued its determination presumably based on a
determination of credibility grounded only on the papers filed. The Resolution and Order of
September 15 is flawed as a matter of law and should be reconsidered and set aside for the
following reasons.

First, the procedural background clearly shows that Genera complied with the orders
and deadlines imposed by the PREB in the orders to show cause. Genera also responded and
supplied the information required consistent with the criteria specified on both the July 31
Resolution and the August 28 Order, and carefully explained the reasons for the changes in
timeline and costs of the Projects. Thus, the PREB adjudicated facts that were specifically
controverted by Genera without allowing Genera the opportunity to present evidence and have the
issues in controversy adjudicated before an examining officer or administrative judge. Genera
categorically denied having misrepresented the facts relating to its proposal for the Projects, and
specifically argued that the changes that impacted the costs and timeline was driven by events
outside of its control. It is evident that the PREB made determinations as to credibility based solely
on the papers filed. Moreover, the PREB did not even define, or meaningfully explained, what
the term “misrepresentation” means from a legal standpoint, and what are the constitutive
elements of the concept. It did not explain whether the standard applied was one of intention or a
less exacting one. This procedural background is clearly inconsistent with the minimum
requirements of due process.

Although the PREB has the authority to impose sanctions and fines when the parties to a
proceeding fail to comply with orders and regulations, the situation here is different. Here, Genera
did not simply fail to comply with an objectively clear order (i.e. missed a deadline). It is
uncontested that Genera met the deadlines and addressed all of the factors established by the PREB

in the August 28 Order. Genera also directly refuted that it had conducted itself with the intention
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to mislead. On this record, the PREB was required to provide a hearing prior to adjudicating a
matter that featured several contested facts.

The United States Supreme Court has recognized that an agency’s finding of
misrepresentation can implicate either a property interest or a liberty interest and, in such cases,
due process generally requires a hearing for adjudication. A property interest is typically
implicated when the finding of misrepresentation affects a person’s legal right to some benefit,
such as employment, contract relationship, government benefits or licenses. See Bell v. Burson,
402 U.S. 535 (1971); Goldberg v. Kelly, 397 U.S. 254 (1970). Likewise, a liberty interest can be
implicated when the agency’s finding of misrepresentation harms a person’s reputation in a way
that significantly alters their status under law, potentially affecting future benefits or business
opportunities. Board of Regents v. Roth, 408 U.S. 564 (1972) (a person’s liberty interest is
implicated when the government makes a stigmatizing statement, such as an accusation or
dishonesty or misrepresentation, that harms their reputation or affects future opportunities);
Wisconsin v. Constantineau, 400 U.S. 433 (1971) (a person’s liberty interest was implicated when
the government posted notices prohibiting the sale of certain products to an individual due to his
alleged misrepresentation or misconduct); Joint Anti-Fascist Refugee Committee v. McGrath, 341
U.S. 123 (1951) (a government action labeling certain organizations as subversive without a
hearing violated due process because it harmed the reputation of individuals associated with those
organizations).

The proprietary and liberty interests of Genera were affected by the Resolution and Order
of September 15, 2024 because a finding of misrepresentation has an impact on its commercial
reputation and goodwill. These findings could also affect Genera’s rights under the OMA. The
Resolution and Order also requires Genera to comply with a timeline and budget that could have

an economic impact on the company. Additionally, failure to comply with the timeline and budget
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would expose Genera to fines of up to twenty-thousand dollars ($25,000) for each day the project
remains incomplete beyond the specified deadline.

The courts have also held that an administrative agency cannot adjudicate credibility issues
without holding a hearing. Credibility determinations often require the opportunity to observe
witnesses, assess demeanor, and cross-examine testimony, all of which are typically part of a
formal hearing. Goldberg v. Kelly, 397 U.S. 254, 268-270 (1970); Green v. McElroy, 360 U.S.
474, 496 (1959). Moreover, courts have held that agencies cannot make credibility determinations
solely based on written submissions or documentary evidence when the facts are contested, and
witness testimony is central. Richardson v. Perales, 402 U.S. 389, 406-407 (1971) (while the Court
upheld the use of written medical reports in Social Security disability hearings, it noted that in
situations in which the credibility of witnesses is essential, live testimony and cross-examination
may be required to ensure due process).

Similarly, the Puerto Rico Supreme Court has ruled, in an employment law context, that a
hearing is required when the case presents a challenge to a dismissal of an employee who claims
lack of good cause. Lopez v. Tribunal Superior, 90 D.P.R. 304, 312-313 (1964). In Ldpez, the
Puerto Rico Supreme Court emphasized that the existence or absence of good cause must be
decided by through a hearing, not by the sole understanding of the employer, even if the reasons
for the dismissal are considered evident or justified for the employer.

As discussed earlier, the Puerto Rico Supreme Court has consistently held that
administrative proceedings that affect liberty or proprietary interests of individuals shall comply
with the minimum requirements of the due process of law, namely: (1) adequate notice; (2) process
before an impartial adjudicator; (3) opportunity to be heard; (4) the right to cross-examine

witnesses and examine the evidence presented against him/her; (5) assistance of counsel; and (6)
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decision based on the record. Rivera Rodriguez & Co. v. Lee Stowell, 133 D.P.R. 881, 888-889
(1993).

None of these minimum requirements were observed here. Additionally, none of the
procedures established in Act 57-2015 and Regulation 8543—as discussed in the previous
section—were used during the process leading to the Resolution and Order of September 17,
2024. Those proceedings contemplate the use of hearing officials and administrative judges and
allow for an evidentiary hearing both in the context of a formal adjudicative proceeding or a notice
of noncompliance. Because of these shortcomings, the Resolution and Order of September 17,
2024 fails as a matter of due process and should be set aside.

As a final note, Genera underscores the practical implications of the PREB maintaining the
position manifested in the Resolution and Order of September 17, 2024. As stated earlier in this
motion, if the PREB does not permit agreements that align with the delivery schedules submitted
by proponents in a competitive process, it is possible that the peaker process will likely fail.

B. The Resolution and Order of September 17, 2024 fails to notify Genera of its right
to seek reconsideration and judicial review, and also fails to notify of any other
remedy available in the applicable agency statutes and regulations.

A review of the Resolution and Order of September 17, 2024 shows that it did not advise
Genera of its right to request reconsideration and/or seek judicial review. As discussed above, the
PREB’s ruling affects its rights and property. Yet, the PREB did not afford Genera the right to
contest the adverse ruling or seek appellate review, thus disregarding key provisions of the LPAU.

Section 3.16 of the LPAU, 3 L.P.R.A. 8 9656, states that “[i]f an agency concludes or decides
not to conduct or continue an adjudicative proceeding in response to a particular case, it shall
terminate the proceeding and serve notice of its determination in writing by certified mail return

receipt requested upon the parties stating the grounds therefor and of any review process available,
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including the warnings provided in Section 3.14 of this Act.”” In turn, Section 3.14 of LPAU, 3
L.P.R.A. § 9654, provides, in relevant part, that “[t]he order or decision shall notify the right to
request reconsideration by the agency or to file a petition for review as a matter of law before the
Court of Appeals, as well as the parties to be served with notice of said petition for review, and
the pertinent time limits therefor. The aforementioned time limits shall start to run once these
requirements have been met.”

The Puerto Rico Supreme Court has held that the notification requirements in Section 3.14
of the LPAU are grounded on due process considerations. Mun. de Caguasv. AT & T, 154 D.P.R.
401, 414 (2001); IM Winner, Inc. v. Mun. de Guayanilla, 151 D.P.R. 30, 35-38 (2000).
Specifically, the Supreme Court has held that an agency’s failure to meet any of these requirements
renders the determination and any subsequent proceeding invalid, because such notification would
violate due process. Comision Ciudadanos v. G.P. Real Property, 173 D.P.R. 998, 1014 (2008);
Olivo Romén v. Secretario de Hacienda, 164 D.P.R. 165, 178-179 (2005). And, as per the very
terms of Section 3.14 of LPAU, the terms for reconsideration and for judicial review will not begin
to run until a valid notification is made.

The Resolution and Order of September 15, 2024, also fails to advise Genera of any other
remedy available in Act 57-2014 or Regulation 8543, like the opportunity to request an
administrative hearing prior to the final ruling, effectively depriving it of any alternative to contest
a decision that affects its liberty and property interests. Consequently, the Resolution and Order is
incorrect as a matter of law because it does not comply with the notification requirements of LPAU

and the concomitant due process infirmities such a disregard implies.

" The citations to the LPAU contained in this motion are from the official English translation of the statue available in
the LPRA collection (Laws of Puerto Rico Annotated).
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WHEREFORE, for the reasons set forth in this motion, Genera respectfully requests the
PREB to reconsider the Resolution and Order of September 17, 2024, and that the adverse findings
of fact made therein be set aside. Genera further requests that the PREB orders that a hearing be
conducted, under Sections 6.11 (b) & (c), 6.19 and 6.20 of Act 57-2014, to adjudicate the
allegations regarding Genera’s representations in connection with the timeline and costs of the
Projects, consistent with the applicable law and due process.

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 7th day of October, 2024.

It is hereby certified that this motion was filed using the electronic filing system of this
Energy Bureau, and that electronic copies of this Motion will be notified to the following attorneys
who have filed a notice of appearance in this case: Lcdo. Alexis Rivera, arivera@gmlex.net;

Lcda. Mirelis Valle Cancel, mvalle@gmlex.net; Lcda. Maria Teresa Bustelo-Garcia,
mbustelo@agmlex.net.

ROMAN NEGRON LAW, PSC
Attorneys for Genera PR, LLC
P.O. Box 360758
San Juan, PR 00936
Tel. (787) 979-2007

s/Luis R. Roman Negroén

Luis R. Roman Negrén
RUA 14,265

Irn@roman-negron.com
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From: Sonia Seda

To: "arivera@gmlex.net"; "mvalle@gmlex.net"; Luis Roman; "legal@genera-pr.com"; regulatory@genera-pr.com
Subject: NEPR-MI-2022-0005 Resolution
Date: Friday, October 11, 2024 5:23:31 PM
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20241011 MI20220005 Resolution.pdf

Notificamos Resolucién emitida hoy en el asunto de referencia por el
Negociado de Energia de la Junta Reglamentadora de Servicio PuUblico de
Puerto Rico.

Favor confirmar recibo de este correo.

Gracias por permitirme servirle.

SONIA SEDA GAZTAMBIDE
OFICINA DE SECRETARIA | SECRETARIA
JUNTA NEGOCIADO DE ENERGIA DE PUERTO
REGLAMENTADOBAI\E\ RICO

. = =
SERVICIO PUBLICO sseda@jrsp.pr.gov
DE PUERTO RICO

(-]
)

787-756-0804 ext. 3210

| energia.pr.gov

NOTA DE CONFIDENCIALIDAD: Esta transmision electrénica contiene informacion perteneciente a la Junta Reglamentadora de
Servicio Publico, que es confidencial, privilegiada y/o privada bajo las leyes aplicables. Este mensaje y los documentos adjuntos, si
alguno, son para el uso exclusivo del destinatario. Si el lector no es el destinatario, ni ha sido autorizado por éste a leerlos, se le
advierte que el contenido puede ser de naturaleza privilegiada o confidencial y exenta de divulgacion por disposicion de ley o
reglamento. Si usted recibidé esta transmision por error, se le advierte que no debe divulgar su contenido. Por favor notifique al
remitente por teléfonoy remueva la misma de su computadora inmediatamente.

CONFIDENTIALITY NOTE: This electronic transmission contains information belonging to the Public Service Regulatory Board, which
is confidential, privileged and / or private under the applicable laws. This message and any attached documents, if any, are for the
exclusive use of the recipient. If the reader is not the addressee, nor has he been authorized by him to read them, he is warned that
the content may be of a privileged or confidential nature and exempt from disclosure by provision of law or regulation. If you received
this transmission in error, you are advised not to disclose its content. Please notify the sender by phone and remove it from your
computer immediately.
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GOVERNMENT OF PUERTO RICO
PUBLIC SERVICE REGULATORY BOARD
PUERTO RICO ENERGY BUREAU

IN RE: 10 YEAR PLAN FEDERALLY CASE NO. NEPR-MI-2022-0005

FUNDED COMPETITIVE PROCESS SUBJECT: Resolution pertaining to Motion

for Reconsideration of Resolution and Order
of September 17, 2024, and Regquest for
Administrative Hearing, filed by Genera PR,
LLC.

RESOLUTION

On September 17, 2024, the Energy Bureau of the Puerto Rico Public Service Regulatory
Board ("Energy Bureau") issued a Resolution and Order ["September 17 Resolution”),
whereby it determined that project delays and cost increases associated to the procurement
of Black-Start and Emergency Peaking Resources resulted from misrepresentations by
Genera PR, LLC ("Genera®), particularly in their commitment to improve the original cost
estimates and timeline originally proposed by the Puerto Rico Electric Power Authority
(“PREPA"), which led to the Energy Bureau's RFPs! reconfiguration approval.

In the interest of maintaining the terms originally represented by Genera, through the
September 17 Resolution, the Energy Bureau ordered Genera to complete the project and
achieve CODZ by the end of the Second Quarter [(Q2) of 2026, consistent with PREPA's
approach. With regards to project costs, the Energy Bureau acknowledged that, as stated by
Genera, project costs will be covered by funds from the Federal Emergency Management
Agency ("FEMAT) and that cost overruns are eligible for reimbursement. Accordingly, the
Energy Bureau determined that consumers will not be held accountable for any cost
overruns directly related to the mismanagement of the RFPs; such costs not covered by
FEMA are to be borne by Genera,

Although no fines were imposed through the September 17 Resolution, the Energy Bureau
warned Genera that if it failed to meet the specified deadline, it would be subject to a daily
fine of up to twenty-five thousand dollars [$25.000) for each day the project remains
incomplete beyond the deadline, which shall serve as a deterrent for further delays, in
accordance with Art. 6.36 of Act 57-2014.2 The Energy Bureau further warned Genera that
additional misrepresentations would result in the imposition of fines and that the payment
of any fine imposed by the Energy Bureau must be satisfied using the money it receives as
payment {ie, Service Fee) under its contract; such payment shall not be considered,
construed or treated as a cost attributable to customers or pass-through expenditures, as
per Genera's Operation and Maintenance Agreement.

On October 7, 2024, Genera filed a document titled Maotion for Reconsideration of Resolution

cand Order of September 17, 2024, and Request for Administrative Hearing [“October 7

Motion"). In its October 7 Motion, Genera argued that the Energy Bureau's September 17
Resolution contains findings of facts based solely on allegations by the parties, without
granting Genera the opportunity to present evidence and have the issues in controversy
adjudicated before an Examining Officer or Administrative Judge* Genera also contended
that the September 17 Resolution failed to notify Genera of its right to seek reconsideration
and judicial reviews Genera further requested that the Energy Bureau conduct a hearing to

! Request for Proposal ["REP”),

! Commercial Operation Date {“COD™).

1 Puerto Rico Energy Transformation and RELIEF Act, as amended ["Act 57-20147).
' Dectober 7 Motion, p. 2,

% id.




NEFR-MI-Z0XZ-0005
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evaluate and adjudicate the allegations regarding Genera's representations in connection
with the timeline and costs of the project.®

Upon review of the October 7 Mation, the Energy Bureau REAFFIRMS its September 17
Resolution and DENIES Genera's request that a hearing be held.

As such, the Energy Bureau REITERATES that Genera must complete the project and achieve
COD by the end of the Second Quarter (Q2) of 2026. If Genera fails to meet this deadline,
it will be subject to a daily fine of up to twenty-thousand dollars ($25,000) for each day
the project remains incomplete beyond the specified deadline.

The Energy Bureau also REITERATES that consumers will not be held responsible for cost
overruns, and should FEMA fail to assume the additional costs incurred, due to the
reconfiguration of the RFP, the Energy Bureau may impose on Genera the full
responsibility of covering any excess costs.

Edison Avilés Deliz
Chairman Associate Commissioner

A.ﬂ

e ) i )
LB A
Ferdihand A. Ram . Antonio Torres-Miranda

Associate Commissioner Associate Commissioner
CERTIFICATION

I hereby certify that the majority of the members of the Puerto Rico Energy Bureau has so
agreed on October [/, 2024, Associate Commissioner Sylvia B. Ugarte Araujo did not
intervene, | also certify that on October J/ , 2024, a copy of this Resolution and Order was
notified by electronic mailto  arivera@gmlex.net; mvalle@gmlex.net; Irn@roman-
negron.com; legal@genera-pr.com; regulatory@genera-prcom, and 1 have proceeded
with the filing of the Resolution and Order issued by the Puerto Rico Energy Bureau.

For the record, | sign this in San Juan, Puerto Rico, on October /(| 2024,

Shd pp. 3 -4,
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Recelived:
GOVERNMENT OF PUERTO RICO

PUERTO RICO PUBLIC SERVICE REGULATORY BOARD Oct 15, 2024
PFUERTO RICO ENERGY BUREAU
Te33 PM

IN RE: 10-YEAR PLAN FEDERALLY Case No.: NEPR-MI-2022-(0)5
FUNDED COMPETITIVE PROCESS
Motion to Submit Monthly Report on the
Status of Emergency Generation and Black-
Start Generation Procurement in Compliance
with Resolwtion and Order of July 30, 2024

MOTION TO SUBMIT MONTHLY REPORT ON THE STATUS OF EMERGENCY
GENERATIO LACK-START TION PRO ENT IN
COMPLIANCE WITH RESOLUTION AND ORDER OF JULY 30, 2024

TO THE ENERGY BUREAU:

COMES NOW, GENERA PR, LLC (“Genera"), through its undersigned counsel and,
very respectfully, states and prays as follows:

1. On January 23, 2023, the Puerto Rico Energy Bureau (“PREB™) issued a Resofution
and Order (“January 23 Order”) that conditionally approved PREPA’s RFP process for the
procurement of emergency peaker generation systems al Jobos, Daguao, and Palo Seco (“the
Projects™), subject to vanous conditions.

2. Om November 8, 2023, the PREB issued another Resolution and Order (“November
8§ Order”) approving the RFP package submitted by Genera for the procurement of black start and
emergency generation services.

k¥ On February 29, 2024, Genera filed a document titled Mation to Submit Bi-weekly
Report on the Status of Emergency Generation and Black-Start Generation Procurement in
Compliance with Resolution and Ovder Dated Jamuary 23, 2023 (“February 29 Motion™), in which

Genera stated that initial award was scheduled for March 2024,
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4. On July 1, 2024, Genera filed a document titled Motion to Submit Bi-weekly Report
on the Status of Emergency Generation and Black-Start Generation Procurement in Compliance
with Resolution and Order Dated January 23, 2023 {(“July 1 Motion™), in which Genera included
as Exhibit A the Bi-Weekly report describing the status of the Emergency Generation and Black-
Start Generation Procurcment. Genera also informed that starting on July 1, 2024, pursuant to
Footnote 16 of the January 23 Order, reports would be submitted on a quarterly basis, consistent
with the fiscal year's quarters fe.g., July 1 to September 30 for Q1. October 1 to December 31 for
02, and so forth), and that their next report was due by October 9, 2024,

3. On July 30, 2024, the PREB issued a Resolution and Ovder (“July 30 Resolution™)
in which, in relevant part, denied Genera’s request to submit quarterly reports instead of bimonthly
reports, and ordered Genera to submit monthly reports beginning on August 15, 2024,

&. In compliance with the July 30 Resolution, Genera respectfully submils its monthly
report on the status of Emergency Generation and Black-Start Generation Procurement for the
month of September, included herein as Exhibit A.

WHEREFORE, Genera respectfully requests that the PREB take notice of the above: accepi
Genera's report on the status of Emergency Generation and Black-Start Generation Procurement
for the month of September, included herein as Exhibit A: and deem Genera in partial compliance
with the July 30 Resolution.

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 15th day of October, 2024.

It is hereby certified that this motion was filed using the electronic filing svstem of this
Energy Bureau, and that electronic copies of this Motion will be notified 1o the following attorneys

who have filed a notice of appearance in this case: Ledo. Alexis Rivera, arivera@amlex.net:
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Leda. Mirelis Valle Cancel. mvalle@gmiex.net: Leda, Marfa Teresa Bustelo-Garcia,
mbustelo@emlex.net,

ROMAN NEGRON LAW, PSC
Attomeys for Genera PR, LLC
P.O. Box 360758
San Juan, PR 00936
Tel. (787) 979-2007

g luis £ Eonuin Negrin
Luis R, Romdn Negrén

RUA 14,265
Irni@roman-negron.com
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Exhibit A = Monthly Report (September 2024)
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__}l. Genera GPR - PREB -NE:;I?DEEGME-IDM?E{]

Docket Number, NEPR-MI-2022-0005
In Re: 10 YEAR PLAN FEDERALLY FUNDED COMPETITIVE PROCESS
Re: Monthly Progress Report

On the July 30" Resolution and order the Energy Bureau ordered Genera to
submit monthly reports instead of bi-weekly reports on the status of emergency
Generation ond Black-Start Generation Procurement, commencing August 15,
2024. additionally, the Energy Bureau ordered Genera to include, as part of the
net and subsequent monthly progress reports, at a minimum, the following:
a. Breakdown of each task, estimated cost, cost amount consurmed and
timeline for completion of such task.

Response:

Peakers Project Preliminary Cost Estimate

Equigament Purchosa $432,830,000

Site Developrmant & Sonstruction

Preject Developrmiant
Permiltting
Dacommissioning & Damoition $478,420,000
Construchon
Commissioning
Interconnecton

SO, 340,000.00

Amercan Internotional Plong
250 Ay, Luds Mufoz Rivera, Suite 1200
San Juan, PR O0BI8
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|

Poge 2

Peakers Project Timeline

We are currently exploring ways to improve last
month’s limeline by engaging in negotiations with
proponents and revisiting the construction
sequences. Our goal is to identity areas where
adjustments can be made to optimize construction
efficiency without compromising quality. By
collaborating closely with equipment proponents,
wer aim to streamline processaes, ellminata
bottlenecks, and reconfigure certain phases of
construction. This approach will help us potentially
exceed our original project deadlines while ensuring
smooth workflow, An updated timeline reflecting
these adjustments will be provided in next month’s

report.

Amercon International Ploxg
250 Av. Luis Mufoz Rivera, Suite 1200
san Juan, PR 0088
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Poge 3

GPR-PREB-NEPRMI20220005-20240730#1(b)
b. The stages of each task, timeling, present status and estimated time for
completion,

Response:
Peakers Project Timeline

Friis
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Amarican International Plozo
250 Av. Luis Mufioz Rivera, Suite 1200
Son Juon, PR 00918
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GPR = FREB ~NEPRMIZ0220005~20240730
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GPR-PRER-NEPRMI20220005-2024073041(c)

c. Project timeline chart (e.g. Gant Chart) with critical path for the
Commercial Operation Date (COD) of the project.

Response:
Peakers - Commissioning Timeline
From Precommissinning Stort 1 Commissioning Complation
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GPR-PREB-NEPRMI20220005-20240730#1(d)

d. Permit list, permits obtained, estimated timeline for each permit and
status of such permit.

Response:

EHP HEMS, Resvrw (Raevond of
Ervirgerraental Consideration

Coastal Tone Corafstency

Biclogical REsouroes
Indlurgered Souscies et [£54)
Section 7

HUT CorsyRstian

NEPA Permit Status

u.. ]

DAECH subsnibied 3115/34, 24
Ovipinaly h EA sl expezlisd 10 b
required, In oot tells, FERAS bas

rdficadod Ehiry Think an EA wall el B

reeedied, and that the Prakers could be
proteied under s ALC

Pasbiry supacted o be cowsred under 91824
FEMA and PRPO's exinking btanket

Coastal Certification [in efec unkil

e}

Erficrmation submitted with DEOWY 51824

Brchasologhcsl meports sebmithed with 9718734
froe

é Mote: All dates are preliminary estimates and are subject to change

D 2024-Fan 2025
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DNER Rule 141 -
Emvironmental Impact
Documentation

PRFC Fire Reviow

Permise Unico
incidental [PUT)

DNER Asbestos/Load

GPR — PREB - NEPRMIZ0220005-20240730

Note: All dates are preliminary estimates and are subject to change

Faga &
Local Permit Status
All Peaker projects  General Arrangement  lanuary 2035 barch 2025
Plans being finalized
prior to fiing,
All Peaker projects Wil be fifed by 3 2025 B0 days after
Cantractor pifmistion
All Peaker projects.  Willl be filed by 02 1% A0 days after
Contractar submizshon
All Peaker projects Wil be Filed by Q2 2025 30 dirys after
Contractor subsmissian
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GPR-PRER-NEPRMI20220005-20240730#1(e)

e. Task required in preparation for each site where the project shall be
installed. Details on any demolition and permits required in preparation
for the installation of the project.

Response:

See responses to questions a through d.
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f. Permit and cost for each site to accommodate the project

Response:
NEPA Permit Costs
EHP/NEPA Review All Peaker sites $150,000 for all sites. Includes EHP
Bevimw eoordination
Coastal Fone Consistency Certification San Juan S8 000 lte
Costa Sur
Bitdogical Resources Endangered Species Al Praker projects 515,000/ 56
Act [ESA) Section 7
Mational Historkc Preservation Act Al Peaker prajects 215,000, site
Consultation

= Mote: All costs are preliminary estimates and are subject to change

Aamericon International Plazo
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Local Permit Costs

DHER Rule 161 — Evironmantal mpact. Al Peshscprojects. o -
Documentation $35,000/site

PRFC Fire Review All Peaker projects 53, 000/site
Permize Unico Incidental [PUI) All Peaker projects 525,000/5ite

DNER Asbestos/Lead Removal Al Peaker profects 515,000/ site

Mote: All costs are preliminery astimates and are subject to change

Amencon Intermctional Plaia
Z50 A, Luis Munoz Rivera, Sulte 1200
San Juan, PR 00818
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