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GOBIERNO DE PUERTO RICO
TRIBUNAL GENERAL DE JUSTICIA

TRIBUNAL DE PRIMERA INSTANCIA : NEPR
SALA SUPERIOR DE SAN JUAN ‘ -
Recel ved:
HON. JENNIFFER GONZALEZ, CIVIL NUM. Feb 21, 2026
GOBERNADORA DE PUERTO RICO;
GOBIERNO DE PUERTO RICO 12: 34 AM
SALA:
DEMANDANTES
V.
SOBRE:

LUMA ENERGY, LLC; LUMA ENERGY | SENTENCIA DECLARATORIA -
SERVCO, LLC

DEMANDADOS ’
V.

AUTORIDAD PARA LAS ALIANZAS
PUBLICO PRIVADAS; AUTORIDAD DE
ENERGIA ELECTRICA

PARTES CON INTERES

DEMANDA
AL HONORABLE TRIBUNAL:

COMPARECEN la Gobernadora de Puerto Rico, Hon. Jenmiffer Gonzalez
(“Gobernadora”), y el Gobierno de Puerto Rico (“Estado”), en conjunto con la Honorable
Gobernadora, salvo que otra cosa se indique, el (“Gobierno”), a través de la

representacién legal que suscribe, y muy respetuosamente EXPONEN, ALEGAN Y

SOLICITAN:
I. INTRODUCCION
Mediante esta écci()n judicial se procura el auxilio urgente de este Honorable Tribunal
para decretar la nulidad de cierta extensién indefinida del contrato interino mediante el
cual Luma Energy, LLC, y Luma Energy Servco, LLC, (conjuntamente, “LLUMA”) opera
provisionalmente el sistema de transmisién y distribucién eléctrica de Puerto Rico. Dicha

operacién, actualmente, se conduce de conformidad con unos términos en extremo




onerosos, sin las métricas o contrapesos requeridos y en atencién a una carta suscrita por
LUMA, la Autoridad para las Alianzas Piblico Privadas (“APP”) y la Autoridad de
Energia Eléctrica (“AEE”) de forma contraria a la legislacién, en exceso de la autoridad
que le fuera delegada por estas e invadiendo la autoridad soberana del Estado. A través
de las actuaciones nulas que se resefian en esta Demanda, el Pueblo de Puerto Rico, cuyos

intereses representa el Gobierno, quedé indefinidamente atado a un contrato con LUMA

de forma contraria a la ley v sin los mecanismos de supervisién y resolucién que se habian

disefiado para proteger el interés ptblico. De esta manera, la ciudadania ha estado sujeta
a un servicio deficiente y oneroso, rendido en abierto menosprecio a ‘las necesidades
ciudadanas, la salud, seguridad y bienestar ptublicos y a los requisitos de ley. Esto
situacién ha perpetuado el detrimento del sistema eléctrico de Puerto Rico cuya
infraestructura fue disefiada en la década del 1960.

En especifico, se solicita que este Honorable Tribunal declare la nulidad de ciertos
acuerdos recogidos en una carta del 30 de noviembre del 2022, suscrita por la APP, la
AEE y LUMA (”C;c\rta—Extensién”). Mediante dicha carta se pretendié extender
indefinidamente un periodo breve y transitorio durante el cual LUMA operaria
interinamente el Sistema. La Carta-Extensién fue otorgada en contravencién de las
disposiciones aplicables del sistema de transmisién y distribucién eléctfica, sin cumplir
con las métricas y pardmetros de calidad acordados en el Puerto Rico Transmission and
Distribution System Operation and Maintenance Agreement (“T&D OMA”) y a cambio de un

pago significativamente mayor que el que se acord6é en dicho contrato. La Carta-

Extensi6n es nula, entre otros asuntos, dado a que, (a) no fue aprobada conforme a
derecho por todas las personas y entidades cuyo aval es imprescindible de conformidad
con la legislacién aplicable; (b) no cuenta con un término especifico, expreso y definido,
segilin se requiere en toda alianza piblico privada; y (c) al no tener un término especifico
limitado invade prerrogativas que legislativamente solo pueden ejercer la Asamblea

Legislativa y la Gobernadora mediante legislacién para aprobar cualquier alianza

publica-privada que pueda exceder de 50 afios.




En ese sentido, el Gobierno comparece en esta Demanda para procurar la nulidad
de la Carta-Extensién y asi dar paso finalmente a la terminacién de la defectuosa
operacion del sistema eléctrico por parte de LUMA. La comparecencia del Gobierno se
basa tanto en el interés soberano de proteger el bienestar de sus ciudadanos, que son los
principales afectados por la prolongada actuacién deﬁciénte de LUMA en virtud de la
Carta-Extension nula, como de defender las prerrogativas constitucionales de la
Gobernadora de hacer cumplir las leyes estatuidas y aprobar o vetar los proyectos de ley
relacionados con términos de alianzas ptiblico-privadas que pudieran exceder los limites
y condiciones dispuestos en la Ley de Alianzas Piiblico Privadas, Ley Nﬁm.: 29 de 8 de junio
de 2009, segiin enmendada, 27 LPRA §§ 2601 et seq. (“Ley 29”), y la Ley para Transformar
el Sistema Eléctrico de Puerto Rico, Ley Ntum. 120 de 20 de junio de 2018, segtin enmendada,
22 LPRA § 1111 et seq. (“Ley 120”). Igualmente, la Demanda se presenta ya que el
Gobierno de Puerto Rico tiene el deber constitucional de salvaguardar el orden ptblico,
proteger la vida, la seguridad y los bienes de sus ciudadanos. En su virtud, desde el 9 de
enero de 2025 se aprob6 la OE 2025-005 “Orden Ejecutiva de la Gobernadora de Puerto
Rico, Hon. Jenniffer A. Gonzélez Col6n, para establecer la Oficina del Zar de Energia”.
Posteriormente, el 2 de abril de 2025, la Gobernadora emitié6 la OE 2025-016, “Orden
Ejecutiva de la Gobernadora de Puerto Rico, Hon Jenniffer A. Gonzélez Col6n, para
modificar el Estado de Emergencia Energética de Puerto Rico, Alinear las Prioridades con
la Declaracion de Emergencia Energética Nacional y Reparacion sobre el Sistema para
Aumentar la Capacidad de Generacién”. Evidentemente, con la aprobaéién de la OE
2025-005 y la OE 2025-016 quedé claro que el Gobierno decret6 un estado de emergencia
energética de Puerto Rico, que requiere la intervencién del Gobierno de Puerto Rico para
realizar los trabajos de reparacién sobre el sistema. Véase, OE 2020-005 y OE 2025-016.
Particularmente, ambas 6rdenes ejecutivas estan dirigidas a resolver la emergencia
energética y poder brindar un servicio esencial a la poblacién.

Huelga sefialar que, el 11 de diciembre de 2025, la Autoridad de Alianzas Publico
Privadas (“APP”) y la Autoridad de Energia Eléctrica (“AEE”) presentaron una Demanda

y unrecurso de certificacién interjurisdiccional ante el Tribunal Supremo de Puerto Rico,




para que fuera ese foro, en funcién de su rol como méximo intérprete del derecho en
nuestro ordenamiento, quien atendiera de manera prioritaria y en primera instancia las
cuestiones juridicas planteadas en la Demanda (el “Caso de Nulidad”).! Dichas cuestiones
planteaban asuntos no solo del mas alto interés ptblico, sino que involucraban
controversias novedosas y de suma importancia respecto al alcance de la Ley 29 y la Ley
120, como a la estructuracién de las alianzas piiblico privadas en nuestra jurisdiccién.
Dicho recurso de certificacion atin estd pendiente ante la consideracién de nuestro maés
alto foro judicial.

Sin embargo, acaecido lo anterior, el 15 de diciembre de 2025, LUMA present6 una
notificacién de remocién del Caso de Nulidad de este Honorable Foro a la Corte de
Distrito de los Estados Unidos para el Distrito de Puerto Rico (“Tribunal Federal”).
Mediante esta actuacién, LUMA -invocando argumentos de dudosa solvencia juridica-
no so6lo remitié el Caso de Nulidad ante el Tribunal Federal para que éste asumiera
jurisdiccién sobre el mismo, sino que efectivamente paralizé los procedimientos atinentes
a dicho caso ante este Honorable Foro. Ante ese escenario, la pendencia del caso y los
procesos ante el Tribunal Federal relacionados con este resulta evidente que actualmente
existe una incertidumbre juridica en torno a la validez de la Carta de Extension en
controversia que debe ser atendida con urgencia por este. El Gobierno de Puerto Rico
coincide con la APP y la AEE quienes puesto en controversia el derecho de LUMA a
operar el Sistema. Y es que, la consecuencia de la nulidad de la Carta-Extensién resefiada,
segiin se detalla en la Demanda del Caso de Nulidad, serfa que tanto el Puerto Rico
Transmission and Distribution System Supplemental Terms Agreement (”Supplemental
Agreement”), contratos bajo los que LUMA ostenta su rol como operador del Sistema,
habrian expirado a tenor con sus propios términos. Empero, indistintamente de los
méritos de las reclamaciones de la Demanda en el Caso de Nulidad, dado a que existe una
situacién de emergencia energética, es preciso, que el Gobierno de Puerto Rico bajo su

poder de parens patrige solicite en el Foro local también la nulidad de la Carta de

! De conformidad con la Regla 8.3 de las de Procedimiento Civil, 32 LPRA Ap. V, R. 8.3, se adoptan poi‘
referencia las alegaciones formuladas en la Demanda Jurada en el caso civil namero 5J2025CV11093. Véase
caso civil niimero 5J2025CV11093, SUMAC, nim. 1.
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Extension. Definitivamente, la incertidumbre juridica sefialada anteriormente, y las
consecuencias que acarrea la nulidad justifican la comparecencia e intervencién del
Gobierno ante este Honorable Foro quien es intérprete del derecho contractual local. En
su consecuencia, el Estado solicita que se dicte Sentencia Declaratoria, en particular al
amparo del interés parens patriae.

La atencién inmediata que requiere esta situacién no se puede remediar mediante
otra accién que no sea una pronta sentencia declaratoria de nulidad de la Carta-
Extensién, suscrita de manera ultra vires y contraviniendo el derecho puertorriquefio.
Cabe destacar, que la declaracién de nulidad de la Carta-Extension necesariamente
conlleva un reconocimiento del fin automatico del acuerdo interino mediante el cual
LUMA pretende operar el sistema eléctrico y ser acreedora de derechos bajo el T&D
OMA, asi como del propio T&D OMA. Consecuentemente, se solicita con el mayor
respeto a este [lustre Foro que: (a) declare la nulidad de la Carta-Extension; y; (b) declare,

la terminacién del T&D OMA, ambos de 22 de junio de 2020, conforme a sus propios

términos.

La sentencia declaratoria solicitada es necesaria para reivindicar las leyes de
Puerto Rico, en particular el esquema legal aplicable a las transacciones de la AEE, asi
como a la contratacién gubernamental, y las prerrogativas constitucionales del
Gobierno, el estado de emergencia energética y, sobre todo, para proteger la salud,

bienestar y seguridad publica. La intervencién de este Honorable es indispensable para

evitar que se perpetiie una transaccion radicalmente nula, invalida, contrariaalaley v a

Ia politica publica de Puerto Rico y altamente perjudicial al Pueblo de Puerto Rico.

II. JURISDICCION Y COMPETENCIA
Este Honorable Tribunal tiene jurisdiccién para atender el caso de epigrafe en
virtud de la Regla 3.1 de las Reglas de Procedimiento Civil de Puerto Rico de 2009, 32
LPRA Ap. V, R. 3.1y el Art. 5.001 de la Ley de la Judicatura del Estado Libre Asociado de
Puerto Rico de 2003, Ley Nam. 201-2003, segtin enmendada, 4 LPRA sec. 25a(“Ley de la
Judicatura”). La competencia de este Honorable Tribunal sobre el pleito de epigrafe surge

en virtud de la Regla 3.2 de las de Procedimiento Civil de Puerto Rico de 2009, 32 LPRA
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Ap.V,R. 3.2,y el Art. 5.003 de la Ley de la Judicatura, 4 LPRA sec. 25c.

III. PARTES

1. La parte demandante es la Gobernadora de Puerto Rico, Hon. Jenniffer Gonzélez,
en su capacidad oficial, y el Gobierno de Puerto Rico, creado por la Constitucién de
Puerto Rico, con capacidad para demandar y ser demandado. El Gobierno comparece
representado por la Secretaria del Departamento de Justicia, Hon. Lourdes L. G6mez
Torres. Por virtud de la Ley Orginica del Departamento de Justicia, Ley Nim. 205- 2004, 3
LPRA sec. 291, et. seq., la Secretaria de Justicia es la encargada de representar a las
agencias y funcionarios en procesos civiles instados en los tribunales u otros foros en o
fuera de Puerto Rico. Su direccién fisica es: Calle César Gonzalez, esquina Ave. Jestis T.
Pifieiro, San Juan, Puerto Rico, con direccién postal: P.O. Box 9020192, San Juan, Puerto
Rico 00902-0192. El ntimero de teléfono del Departamento de Justicia es: 787-721-2900.

2. La codemandada LUMA Energy, LLC, es una compafifa de responsabilidad
limitada, organizada bajo las leyes del Gobierno de Puerto Rico, con el niimero de registro
en el Departamento de Estado 439372. Su direccién fisica es 1110 Ave. Ponce de Leén,
Pda. 16 1/2, Edif. NEOS - Ofic. 607, San Juan, Puerto Rico, 00907.

3. La codemandada LUMA Energy Servco, LLC, es una compafiia de responsabilidad
limitada organizada bajos las leyes del Gobierno de Puerto Rico, con el ntimero de
registro en el Departamento de Estado 439373. Su direccién fisica es: 1110 Ave. Ponce de
Le6n, Pda. 16 1/2, Edif. NEOS - Ofic. 607, San Juan, Puerto Rico, 00907.

4. LUMA Energy, LLC y LUMA Energy Servco, LLC, son firmantes de la Carta-
Extensi6én que es nula, segtin se explica a continuacién, y tienen el deber de participar en
un proceso de transicién ordenada, deber cuyo cumplimiento se exige eh esta Demanda.
Ambas operan el sistema de distribucién y transmision de energia eléctrica de Puerto
Rico al presente en virtud de la nula Carta-Extensién. De ahi que ambas sean
demandadas en este proceso.

5. Se incluye ademas como partes con interés a las otras dos firmantes de la nula
Carta-Extension, a la APP y a la AEE, que ya reconocieron tal nulidad. Dichas partes con

interés, ademas, deben participar del proceso de transicién ordenada. cuyo cumplimiento
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se exige judicialmente mediante esta Demanda. Se trata de partes indispensables en este
litigio, por lo que han sido acumuladas en esta Demanda. Por otro lado, la APP y la AEE
son partes de los contratos en funcién de los cuales LUMA asumi6 el control de la
operacién y el mantenimiento del Sistema.

6. La APP es una corporacién publica del Gobierno de Puerto Rico adscrita a la
Autoridad de Asesoria Financiera y Agencia Fiscal de Puerto Rico, creada en virtud de la
Ley 29. Su direccién fisica es: Banco Gubernamental de Fomento, Centro Gubernamental
Minillas (Roberto Sanchez Vilella) Ave. De Diego, Pda 22 Santurce, Puerto Rico 00907.5u
direccién postal es: P.O. Box 42001, San Juan, Puerto Rico 00940-2001.

7. La AEE es una corporacién publica creada en virtud de la Ley Ntm. 83 de 2 de
mayo de 1941. Por virtud de la Seccién 5 (d) de su ley habilitadora, tiene la capacidad
para demandar y ser demandada. Su direccién fisica es: 1110 Ave. Ponce de Leén, Edificio
Neos, piso 8 Oficina 801 Santurce. Su direccién postal es: P.O. Box 364267 Santurce,
Puerto Rico 00936-4267.

IV. RELACION DE HECHOS 2
8. El 22 de junio de 2020, la APP, como Administradora, la AEE, como Dueifia, y
LUMA, como Operador, suscribieron el T&D OMA, mediante el cual LUMA asumiria la
administracién, operacién y mantenimiento del sistema de transmisién y distribucién
eléctrica de Puerto Rico.? Véase, enlace nota alcalce #3, T&D OMA a la pag. 61 y 315.
9. ElIT&D OMA contemplaba que el control operacional del Sistema serfa transferido
a LUMA una vez se cumpliera con una serie de requisitos (“Service Commencement Date
Conditions”), que inclufan el que la AEE saliera del proceso de quiebras bajo el Titulo III
del Puerto Rico Oversight, Management, Economic Stability Act, 48 UsC § 2101 et seq.
(“PROMESA”). Véase, T&D OMA, T&D OMA ala pag. 61y 315.
10. En vista de que la AEE no podia cumplir con los Service Commencement Date

Conditions mientras el proceso de quiebra continuara activo, la AEE, la APP y LUMA

2 Para una relacién mas detallada de los hechos atinentes a la relacién entre la APP, la AEE y LUMA, véase
caso civil niimero S5J2025CV11093, SUMAC, ntim. 1, en las pags. 6-12, 19 3.1-3.26. Véase, ademas, supra,
nota al calce nimero 2.

3 Véase, https:/ /docs.pr.gov/files/P3-PublicaPrivadas/Projects /Projects / TD % 20-
%20LUMA/OM%20Agreement/ executed-consolidated-om-agreement-td.pdf
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acordaron suscribir, el mismo 22 de junio de 2020, el Supplemental Agreement. Ese
documento permitia a LUMA operar de manera transitoria el sistema de transmisién y
distribucién durante periodo interino mientras la AEE permanecia en su proceso de
quiebra. Véase Anejo 1, seccién 2.2, a la pag. 3.

11. Tanto el T&D OMA como el Supplemental Agreement fueron evaluados y
aprobados por (a) las respectivas ]untés de Directores de la APP y la AEE, contando con
el voto afirmativo de los representantes del interés publico en la Junta de la APP, (b) el
Negociado de Energia de Puerto Rico (“Negociado”), que confirié su aval por via del
Certificado de Cumplimiento de Energia, y (c) la persona en quien delegé la entonces
Gobernadora de Puerto Rico, Hon. Wanda Vazquez.

12. Segiin sus propios términos y naturaleza, el Supplemental Agreement se realiz6
con la intencién de que se comenzara a brindar el servicio acordado en el T&D OMA de
forma temporera, hasta un término de dieciocho (18) meses, comenzando a partir del 1
de junio de 2021. Véase Anejo 1, seccién 7.1, a la pag. 11.

13. Envirtud de su naturaleza temporera, en lo que se determinaba si se cumplian las
condiciones para entrar en vigor el T&D OMA, el Supplemental Agreement proveyé para
un pago de una tarifa fija anual de $115 millones, en vez de una tarifa mixta con un pago
anual méas bajo ($70 millones en el primer afio) y una posibilidad de pagos adicionales
conforme al cumplimiento con ciertas métricas definidas (de un maximo de $13 millones
adicionales en el primer afio, sujeto a que LUMA cumpliera con dichas métricas). Durante
ese periodo interino -que se vislumbré y aprobé como uno breve- LUMA no estaria
sujeta a las mismas métricas de desempefio que aplican en el T&D OMA.

Cabe notar que las cifras de $70 millones en pago fijo bajo el T&D OMA y
$115 millones -sin métricas- bajo el Supplemental Agreement son en base a
célculos del 2020, pero estan sujetas a ajustes por concepto de inflacion. Asi,
al presente LUMA esta recibiendo $139 millones anuales como pago bajo el
Supplemental Agreement, en lugar de los $70 millones (sujetos a ajuste para
inflacién) que le corresponderian bajo el T&D OMA, con una posibilidad -
de hasta $13 millones (también sujetos a ajuste) por incentivos en la medida

que LUMA demostrase cumplimiento con ciertas métricas. Véase, enlace
T&D OMA , secci6én 3.3, a la pag. 317.

14. La diferencia en pagos a LUMA acrecienta con cada afio, en la medida que tanto

bajo el T&D OMA como bajo el Supplemental Agreement, como se menciond, los pagos
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se ajustan por razén de inflacién. En tanto la base del Supplemental Agreement ($115
millones, que segtn ajustados al presente es $139 millones) es mayor que la base fija bajo
el T&D OMA ($70 millones, sujeto a ajuste por inflacién; con la posibilidad de unos
millones adicionales sujetos al cumplimiento con unas métricas de desempefio que
LUMA no esta cumpliendo), el impacto del aumento por inflacién es mayor para el
Supplemental Agreement y, por tanto, acrecienta la diferencia entre lo que LUMA recibe
bajo el Supplemental Agreement (sin métricas de desempefio) con lo que habria recibido
bajo el T&D OMA (sujeto a métricas de desempefio).

15. Asimismo, en consideracién de su carécter interino y provisional, el Supplemental
Agreement establecié una cldusula de terminacién automaética. Dicha clausula indicaba
que tanto el Supplemental Agreement, como el T&D OMA:

shall automatically terminate without further action by Operator
[LUMA]...in the event that the Service Commencement Date does not
occur on or prior to the date that is eighteen (18) months after the
Supplemental Agreement Effective Date (such date, the “Interim Period
Termination Date”), which Interim Period Termination Date may, if
requested by Administrator, be extended by the mutual agreement of the
Parties prior to the then-current Interim Period Termination Date. Véase,
enlace nota alcalce 1, seccién 7.1, a la pag. 12.

16. Dado que el Supplemental Agreement Effective Date fue el 1 de junio de 20214, el
término de dieciocho (18) meses culminé el 30 de noviembre de 2022, fecha en la cual se
produjo la terminacién automadtica tanto del T&D OMA como del Supplemental
Agreement.

17. No obstante, el 30 de noviembre de 2022, el mismo dia en qué sucedié la
terminacion automatica, la APP, la AEE y LUMA suscribieron la Carta-Extensién por
virtud de la cual pretendieron de forma nula e invélida, en violacién a las leyes y la
Constitucién de Puerto Rico, extender indefinidamente el Supplemetal Agreement.
Esencialmente, la Carta-Extension eliminé la terminacién automaética dve dieciocho (18)

meses y la sustituy6 por un plazo indefinido condicionado a la culminacién de dos

4 El Supplemental Agreement Effective Date qued6 formalmente establecido como el 1 de junio de 2021,
mediante un Limited Waiver ejecutado por la APP, la AEE y LUMA en esa misma fecha, en el cual las
partes acordaron expresamente que tanto el Supplemental Agreement Effective Date como el Interim Period
Service Commencement Date serfan el 1 de junio de 2021. Véase, Anejo 2.

9




— o - — 4 sy — . -

eventos: (1) la salida de la AEE del caso de Titulo IIl y (2) a que el plan de ajuste fuese
“reasonably acceptable to Operator [LUMA].” Véase Anejo 3.

18. En lo aqui pertinente, la Carté—Extensién, Anejo 4, pretendia enmendar el
Supplemental Agreement de la siguiente manera: |

In accordance with the express terms of Section 7.1 (a) of the Supplemental
Agreement, Administrator hereby requests an extension of the Interim
Period Termination Date to the date on which the following Service
Commencement Date Conditions shall have been satisfied or waived: (i) the
Title III Exit shall have occurred; and (ii) the Title III Plan and order of the
Title III Court confirming same shall be reasonably acceptable to Operator.

19. Asi las cosas, a diferencia del disefio original, la Carta-Extensién enmend6 los
términos y condiciones del Supplemental Agreement, dej6é de fijar una fecha cierta de
terminacién y colocé la continuacién del contrato bajo criterios dependientes a la
voluntad exclusiva de LUMA. Véase Anejo 3. De esta manera, entre otras cosas, eliminé
de facto la facultad resolutoria que el Supplemental Agreement conferia expresamente a
la APP y a la AEE, convirtiendo para todo efecto practico el contrato en cuestién en uno
de tiempo indefinido.

20. Noétese, ademads, que la Carta-Extensién en cuestién no fue aprobada por los dos
representantes del interés piiblico que componen la Junta de Directores de la APP, segtin
lo requeria la Ley 120. Dicha Carta-Extensién tampoco conté con la emisién de un
Certificado de Cumplimiento Energético requerido por dicho estatuto.

21. Asi, la Carta-Extension se ejecutdé sin obtener el Certificado de Cumplimiento
Energético requerido por la Ley 120 como condicién indispensable para otorgar o
perfeccionar cualquier modificacion a las transacciones de la AEE. Como cuestién del
esquema legal aprobado por la Asamblea Legislativa y la Gobernadora, dicho certificado
es indispensable para cualquier transaccién de la AEE, como lo es -0 pretendi6 ser- la
Carta-Extension. Véase 22 LPRA §1118(a).

22. De igual manera, la Carta-Extensién nunca fue sometida para evaluaciéon y la
aprobacién por legislacién que exige el Articulo 10(e) de la Ley 29. La Carta-Extension
eliminé la terminacién automatica de dieciocho (18) meses, creé un plazo indefinido y
alter6 la estructura original de derechos y obligaciones entre las partes. Al tener un
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término indefinido, la Carta-Extension violenta el requisito indispensable dispuesto en la
Ley 29 de que toda alianza tenga un término definido y, ademas, la limitacién de que
dicho término sea menor de 50 afios. Con ello no s6lo se incurri6é en un acto radicalmente
nulo, por ser contrario a la ley y al orden publico, sino que las autoridades envueltas
excedieron los limites de la autoridad que le fuera delegada por via de la Ley 29. Ademas,
al disponer un término indefinido, se comprende un término que puede ser mayor de 50
afios, lo que a su vez invade las prerrogativas del Gobierno de Puerto Rico. Véase 27
LPRA § 2609(a)(iii) y (e). |

23. El que la Carta-Extensién ignore tales limites temporales y, en vez, opte por la
indefinicién en si amerita la declaracion de su nulidad. Pretender avalar una
prolongacién indefinida del Supplemental Agreement crea las condiciones para que se
exceda el término maximo de cincuenta (50) afios previsto en la Ley 29. Las alianzas
publico privadas, como la que afecta el sistema de transmisién y distribucion eléctrica,
tienen que estar sujetas a términos fijos y precisos que permitan dar certeza a los gastos
y las relaciones juridicas creadas mediante el esquema previsto en la Ley 29 para la
prestacion de servicios esenciales para el Gobierno de Puerto Rico. . Exhibit 6.

24. La Carta-Extensién no fue sometida a, ni cuenta con el aval de la Honorable
Gobernadora, ni consta tal aval de su predecesor.

25. El 11 de diciembre de 2025, ademas, la APP y la AEE presentaron un recurso de
certificacién intrajurisdiccional ante el Tribunal Supremo, actualmente pendiente de
expedicién, conforme al cual solicitaron que dicho foro, en su funcién como maximo
intérprete judicial en nuestro ordenamiento, dirimiera en primera instancia las
controversias planteadas en la Demanda Jurada, dado su caracter novedéso y el impacto
de las mismas sobre el interés ptiblico.

26. E115 de diciembre de 2025, LUMA present6 una notificacién de remocién ante el
Tribunal Federal para que éste asumiera jurisdiccion sobre el Caso de Nulidad y el mismo

fuese atendido como parte incidental al proceso de la AEE bajo el Titulo IIl de PROMESA.
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27. Acaecido lo anterior, el Caso de Nulidad est4 actualmente paralizado, a la espera
de que el Tribunal Federal tome una determinacién sobre el ejercicio de su jurisdiccién
como parte del proceso que se lleva a cabo bajo el Titulo IIl de PROMESA.

28. No obstante, de los hechos anteriormente resefiados se desprende que existe una
controversia real y clara entre la APP, la AEE y LUMA respecto a la validez de la Carta-
Extension y la propia continuidad de LUMA como operadora del Sistema. La resolucién
de esta controversia, ademas de afectar al interés publico, amenaza con trastocar la
estabilidad de la operacién y el mantenimiento del Sistema.

29. En todo caso, indistintamente de los méritos de las contenciones de las partes
involucradas en el Caso de Nulidad, lo cierto es que la pendencia de este crea
incertidumbre respecto a la integridad del Sistema, su operacién y su mantenimiento.
Ello, toda vez que la resolucién de las controversias aducidas en el Caso de Nulidad sea
por este Honorable Foro o por el Tribunal Federal podria acarrear el final de la gestion
de LUMA como operador del Sistema. Esta posibilidad, ademés de los efectos disruptivos
de la litigacién en ciernes sobre el Sistema, también pone en entredicho la continuidad e
integridad del servicio eléctrico en Puerto Rico. lo que, a su vez, repercutiria sobre la vida,
la propiedad y la salud de todos los puertorriquefios.

V. DERECHO APLICABLE

A. LEGITIMACION ACTIVA

30. El Gobierno tiene legitimacién activa para instar este litigio en virtud de su interés
cuasi soberano en el bienestar de la ciudania, incluyendo la salud, seguridad y bienestar
econémico. Todo ello queda impactado por la operacién del sistema eléctrico por un
operador que esta ejerciendo funciones en virtud de una extensién nula e ilegal y
descansando en la falta de controles y métricas para prestar un servicio oneroso y
defectuoso, que pone en riesgo la salud y seguridad, ademaés de perjudicar la economia.

31. No hay duda de que el Gobierno tiene un interés cuasi soberano en la salud y

bienestar -tanto fisico como econdémico- de sus residentes. Véase Alfred L. Snapp & Son

v. Puerto Rico, 458 US 592, 607 (1982). Ese interés cuasi soberano, su autoridad de parens

patriae, dota al Gobierno de legitimacion activa. Véase id., a las pags. 600-609. De ahi que
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se le haya reconocido al Gobierno legitimacién activa para litigar acciones en proteccion
y beneficio de los intereses de sus ciudadanos, tanto en virtud de cierta legislacién federal

como de legislacién de Puerto Rico. Véase id.; Municipalities of Bayamoén v. Exxon Mobil

Corp., Informe y Recomendacién del Hon. Magistrado Héctor L. Ramos-Vega de 20 de
febrero de 2025 en el Tribunal de Distrito de Estados Unidos para el Distrito de Puerto
Rico, Civil No. 22-1550, a la péag. 32 (rechazado en otros aspectos por la Hon. Sylvia
Carrefio-Coll).

32. Ademas, el Gobierno tiene legitimacién activa para defender sus prerrogativas. En
particular, la Honorable Gobernadora tiene legitimacién activa para vindicar sus

prerrogativas constitucionales. Véase Acevedo Vild v. Aponte Hernandez, 168 DPR 443,

453 (2006). La Gobernadora de Puerto Rico tiene la facultad y prerrogativa de “cumplir y
hacer cumplir las leyes”, asi como de “sancionar o desaprobar... los proyectos de ley
aprobados por la Asamblea Legislativa”. Const. de Puerto Rico, Art. IV, §4. La Honorable
Gobernadora busca con este litigio reivindicar ambas prerrogativas, la de hacer cumplir
las leyes, en particular, la Ley 29 y la Ley 120 en lo que a transacciones de la AEE respecta,
asi como la de aprobar o desaprobar leyes, en particular, en cuanto a cualquier potencial
término de un contrato de alianza de la AEE con LUMA que pueda exceder 50 afios.

33. El Gobierno también tiene legitimaci6én activa para instar esta reclamacién puesto
que la Carta-Extension es nula por ser contraria a la ley y al orden ptiblico. El Gobierno,
como interesado, puede solicitar la declaracién de nulidad. Véase Cédigo Civil de 2020,
Arts. 341-343, 31 LPRA §§ 6311-6313.

B. PROCEDENCIA DE LA SENTENCIA DECLARATORIA
34. La Regla 59 de Procedimiento Civil autoriza a los tribunales a emitir sentencias
declaratorias respecto a la validez de contratos escritos y las relaciones juridicas que de
ellos se deriven. El proposito de esta figura procesal es disipar la incertidumbre y
estabilizar las relaciones juridicas, sin necesidad de que medie un dafio consumado. La
persona que presenta una solicitud de sentencia declaratoria debe tener legitimacion
activa, como es el caso aqui, por lo que debera establecer la existencia o inminencia de un

dafio real y claro. Debe tratarse de una controversia real justiciable que requiera un
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pronunciamiento judicial. Véase Asociacion de Guardias Penales v. Sec. de Justicia, 87 DPR
711 (1963).

35. La sentencia declaratoria es procedente cuando permite finalizar situaciones de
incertidumbre en cuanto a derechos. El Tribunal Supremo ha resuelto que “[es] aquella
que se dicta en un proceso en el cual los hechos alegados demuestran que existe una
controversia sustancial entre partes que tienen intereses legales adversos, sin que medie
lesién previa de los mismos con el proposito de disipar la incertidumbre juridica y
contribuir a la paz social”. Sudrez v. C.E.E., 163 DPR 347, 354 (2004); véase, ademés, Rafael
Hernandez Colén, PRACTICA JURIDICA DE PUERTO RiCO: DERECHO PROCESAL CIVIL, 5ta ed.,
cap. 60, pag. 560 (LexisNexis 2010).

36. Se trata de un recurso extraordinario, que “puede ser dictado en todo proceso
judicial donde los hechos alegados demuestran que existe una controversia sustancial
entre partes que tienen intereses legales adversos”. Véase DACO v. LUMA Energy, LLC et
al, CT-2025-003, Opini6n del 1 de diciembre de 2025, a la pag. 36 (comillas internas y citas
legales omitidas). La declaracién puede ser, en su forma y efectos, afirmativa o negativa,
y tendré la eficacia y vigor de las resoluciones o sentencias definitivas. Esta puede tener
una funcién inmunizadora. Véase Cuevas Segarra, TRATADO DE DERECHO PROCESAL CIVIL
vol. V, cap. IX, pag. 1791 (Publicaciones JTS 2010). De hecho, la “declaracién de nulidad
de un documento es una de las formas maés antiguas de sentencia declaratoria.” Llopiz v.
Arburua, 72 DPR 531, 536 (1951).

37. Asi pues, puede ser considerada, dilucidada y adjudicada mediante sentencia
declaratoria una divergencia en el alcance de una clausula de un contrato, sin que otros
procesos pendientes sean impedimento. Véase Arecibo Bldg. Corp. v. Tribunal Superior, 101
DPR 720 (1973). Ademas, se puede obtener una determinacién sobre la validez de un
contrato escrito y los derechos, estados y demas relaciones juridicas que de este se
deriven. Véase Llopiz v. Arburua, supra, pag. 535.

C. LEY 29 (LEY DE ALIANZAS PUBLICO PRIVADAS)
38. La APP es una criatura del Estado, creada en virtud de legislacion especial, la Ley

29, para que cumpliera una politica publica del Gobierno de Puerto Rico de favorecer y

14




promover el establecimiento de alianzas ptblico privadas dentro del margen de los

requisitos impuestos en dicha Ley y cualquier otra aplicable.Mediante la Ley 29 se le

delegaron ciertas facultades a la APP para escoger, negociar, encarrillar y supervisar las
alianzas ptblico privadas, todo ello dentro de las limitaciones y condiciones impuestas
en la referida legislacién. Entre otras cosas, la Ley 29 circunscribe el ejercicio de la
autoridad de la APP a que se tomen decisiones o se hagan acuerdos o se tomen
actuaciones a través de su Junta de Directores, cuyo quérum y capacidad decisional se
rigen por mayoria simple, salvo disposicién expresa en contrario. La actuacién de APP
como ente contratante -incluyendo su consentimiento a enmiendas contractuales- solo
puede perfeccionarse mediante la aprobacién de dicha Junta. Véase 27 LPRA §2604.

39. Ademas, y en lo que a la aprobacion de alianzas ptblico privadas concierne, la Ley
29 dispone de un proceso especifico para la negociacién y eventual seleccién de
proponentes a través de un Comité de Alianza, cuya formacién y composicién también
estan reglamentadas en la Ley. Conforme a la Ley 29, una vez el Comité de Alianza
selecciona a un proponente para una transaccién de alianza ptublico privada, el informe
de alianza (“Partnership Report”) y el acuerdo resultante deben ser sometidos para
aprobacién a la Junta de APP y a la junta de gobierno de la entidad gubernamental
correspondiente, previo a su apfobacién por el Gobernador o Gobernadora (o funcionario
en quien ella delegue) y adjudicacién final. Véase 27 LPRA §2608(g).

40. Por otro lado, en término sustantivos, la Ley 29 dispone ciertas cldusulas que han de
ser necesariamente incluidas en un contrato de alianza ptublico privada. Véase 27 LPRA
§ 2609. Por ejemplo, se exige que los contratos contengan el término de duracién de la
alianza de la que se trate. El mismo no podra exceder los cincuenta (50) afios. Véase 27
LPRA § 2609(a)(iii) (“Un Contrato de Alianza otorgado bajo las disposiciones de esta Ley
[29] debera contener, en la medida en que sea aplicable, disposiciones sobre: . . . [e]l
término de la Alianza, el cual en caso de concesiones no podra exceder el término
dispuesto en el Articulo 10(e) de esta Ley . .. .”.); id., § 2609(e) (“El término de un Contrato

de Alianza otorgado bajo esta Ley [29] sera aquel que la Autoridad entienda que cumple
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con los mejores intereses del Pueblo de Puerto Rico, pero en ningtin caso podra exceder
de cincuenta (50) afios.

41. No obstante, dichos Contratos de Alianza podran extenderse, previa evaluacién en
sus méritos y resultados de eficiencia y efectividad, por términos sucesivos que en el
agregado no excedan de veinticinco (25) afios adicionales . . . Dicha extension tendra que
ser aprobada mediante legislacién”).

42. Cualquier Contrato de Alianza -o enmienda o extensién al mismo- que
contravenga esos términos es un acto contrario a la Ley y que excede la autoridad
delegada de la APP.

D. LEY 120 (LEY PARA TRANSFORMAR EL SISTEMA ELECTRICO DE PUERTO

RICO)

43. La Ley4120, que provee el marco legal especifico para los contratos de alianza
publico privada para transformar el sistema energético, dispone categéricamente que
prevalecera sobre cualquier otra ley en caso de inconsistencia. Ello incluye la posibilidad
de prevalecer sobre la Ley 29 en caso de inconsistencia.

44. La intencién legislativa primordial de la Ley 120 es asegurar un proceso justo y
transparente y proteger el interés ptiblico en todo momento. A esos efectos, la Ley 120
considera de maxima importancia la transparencia y dispone expresamente que toda
alianza publico privada debe estar “revestida de un alto interés piblico”, garantizando
que el Estado no renuncie a su responsabilidad de proteger dicho interés.

45. La Ley 120 establece un régimen especial para las transacciones relacionadas con la
AEE. Asi, la Secci(m 10(b) de dicho estatuto provee un régimen de votacién especial para
las transacciones de la AEE aprobadas bajo el Articulo 9(g)(iii) de la Ley 29. Conforme a
dicha Seccién 10(b), la aprobacién por la Junta de APP de toda transacciéon de la AEE
aprobada bajo el procedimiento del Articulo 9(g)(iii) de la Ley 29 “requerira el voto
afirmativo de ambos representantes del interés ptiblico”, estableciendo ademas que la
abstenci6n se contabilizara como voto en contra. Asi, la Ley 120 cualifica ios requisitos de
votacién de la Junta de APP en lo que se refiere a la aprobacién de alianzas ptiblico

privadas que involucren a la AEE. Véase 22 LPRA §1120(b).
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46. La Ley 120 requiere, ademas, que cualquier transaccion de la AFE, incluyendo
enmiendas a esta cuente con el aval del Negociado, especificamente con un Certificado
de Cumplimiento de Energfa. “Todo contrato relacionado a una Transaccién de la AEE
requerird de un Certificado de Cumplimiento de Energia.” 22 LPRA § 1115(g) (Axt. 5(g)
de la Ley 120) (énfasis suplido). El Tribunal Supremo recientemente, al decretar nula
cierta inmunidad concedida por el Negociado a LUMA por exceder la autoridad que le
fuera delegada y ser contraria al esquema legal para las transacciones de la AEE, repas6
el hecho de que el referido Certificado de Cumplimiento de Energia es necesario “para
que [una transaccién de la AEE] se perfeccione”. DACO v. LUMA Energy, supra, a la pag.
22,

47. Cualquier transaccién de la AEE que se apruebe sin cumplir con los requisitos de la
Ley 120 es contraria a derecho, radicalmente nula y ultra vires.

E. NORMAS GENERALES DE CONTRATACION GUBERNAMENTAL

48. La Constitucion de Puerto Rico dispone expresamente que “sélo se dispondré de las
propiedades y fondos publicos para fines puablicos... y en todo casb por autoridad de
ley”. Const. de Puerto Rico, Art. VI, § 9.

49. Los contratos que se pagan con fondos ptblicos, como lo es el caso que nos ocupa,
estan revestidos del mas alto interés piiblico y sujetos “a la aplicacién rigurosa de todas
las normas pertinentes a la contratacién y desembolso de esos fondos”. De Jesiis Gonzilez
v. AC, 148 DPR 255, 268 (1999) (citas omitidas) (énfasis suplido). El fin es “proteger el
interés piiblico en los dineros del pueblo y no a-las partes contratantes”. Id.; Cordero
Gonzilez v. Mun. Gudnica, 170 DPR 237, 249 (2007) (citas omitidas).

50. El ordenamiento sustantivo también es claro: nuestro Codigo Civil, en su articulo
1232, dispone que los contratos no pueden ser contrarios a la moral, las leyes o el orden
publico. Cualquier contrato que contravenga estas normas carece de validez juridica y
esta sujeto a ser declarado nulo por los tribunales.

51. Asi, el Estado esta obligado, por imperativo constitucional y estatutario, a cumplir

estrictamente con los controles y requisitos que la ley impone para la erogacién de fondos
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publicos, y que los contratos que los contravengan son nulos e inexistentes. Véase
Rodriguez Ramos v. E.L.A., 190 DPR 448 (2014).

52. De esa normativa se desprende que ni las agencias ni los funcionarios pueden,

mediante contratos, érdenes ejecutivas o précticas administrativas, dejar sin efecto o
eludir las salvaguardas legales disefiadas para proteger el interés piiblico. En
consecuencia, una carta o enmienda contractual no puede utilizarse validamente para
violentar o exceder las limitaciones de ley, ni despojar al Estado de mecanismos de
proteccién previstos en el marco legal aplicable. La contratacién no puede contravenir la
politica ptblica y los principios de sana administracién de los fondos ptiblicos.
Ademas, los contratos gubernamentales, como los demds contratos, tienen que ser
conformes con la ley, moral y orden piblico. En el Cédigo Civil de 2020, ademas, se
dispone que cualquier acto juridico -lo que incluye un contrato — es nulo, y no meramente
anulable, “si es contrario a la ley imperativa, la moral o el orden ptiblico”. 31 LPRA §
6312(d) (Art. 342(d) del Cédigo Civil de 2020).

53. Cuando un acto es nulo, como la Carta-Extensién, su nulidad puede ser solicitada
por “cualquier interesado”, siempre que no haya “actuado con mala fe para lograr un
provecho”. 31 LPRA § 6313. Incluso, “debe declararse de oficio por el tribunal si resulta
manifiesta” la nulidad, como es el caso de la Carta-Extension. Id. (Art. 343 del Cédigo
Civil de 2020).

F. CAUSAS DE NULIDAD Y REMEDIOS DECLARATORIOS

54. A la luz de los hechos expuestos en la Seccién IV y del marco jufidico resefiado en
la Seccién V, procede que este Honorable Tribunal declare la nulidad de la Carta-
Extension del 30 de noviembre de 2022. Esto, haber sido otorgada sin las aprobaciones
requeridas por ley, por alterar ilicitamente una proteccién esencial al interés ptblico, por
ser contraria a las disposiciones sustantivas de la Ley 29 y la Ley 120, por introducir una
clausula potestativa prohibida por el Cédigo Civil y por ser una actuacién ultra vires que
excede la autoridad delegada e invade las prerrogativas del Gobierno y de la Honorable

Gobernadora. Veamos.
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G. FALTA DE APROBACION VALIDA DE LA JUNTA DE APP

55. De la secuencia de hechos resefiada surge que la Carta-Extensién del 30 de
noviembre de 2022 constituy6 una modificacién sustantiva del acuerdo original.
Mediante la Carta-Extension, la AEE, la APP y LUMA alteraron de manera fundamental
el disefio contractual previamente acordado al eliminar la terminacién automatica de
dieciocho (18) meses y sustituirla por un periodo de vigencia indefinido sujeto a
condiciones externas, futuras e inciertas, y, entre ellas, al arbitrio de LUMA. Esta
modificacién implic6 una variacién significativa en los derechos, obligaciones y
mecanismos de proteccién establecidos originalmente en el Supplemental Agreement y
en el propio marco normativo bajo el cual fue aprobado.

56. En virtud de los términos acordados en la Carta-Extension, tanto la AEE como APP
renunciaron de forma nula a la facultad resolutoria originalmente incorporada a la
seccién 7.1(a) del Supplemental Agreement, sustituyendo de forma ultra vires un término
fijo y perentorio de dieciocho (18) meses por un plazo indeterminado dependiente de
condiciones ajenas al control del Estado.

57. El breve plazo del Supplemental Agreement y la capacidad para resolverlo al
transcurso de un plazo definido y corto era un componente esencial en dicho acuerdo.
Segin se desprende de la relacién de hechos y de los acuerdos, el Suppleﬁentﬂ
Agreement beneficia a LUMA en perjuicio de las demas partes y del Pueblo, confiriéndole
un pago fijo, sin condiciones o métricas de desempefio, sustancialmente mayor que el
pago al que tenia derecho al iniciarse el T&D OMA. Esa situacién solo era factible si el
Supplemental Agreement se sujetaba a un término definido y de muy corta duracién,
para darle paso al T&D OMA, con sus correspondientes salvaguardas y pagos menores,
en poco tiempo.

58. El plazo limitado y breve previsto en el Supplemental Agreement es esencial en vista
de» la falta de métricas y contrapesos y para proteger al erario piiblico, de conformidad

con la seccion 9 del Art. VI de la Constituciéon de Puerto Rico.
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LUMA pretende mantener indefinidamente el Supplemental Agreement, que la beneficia
exclusivamente a ella, en perjuicio del Gobierno y el Pueblo de Puerto Rico. Sin embargo,
la pretensién de LUMA es insostenible como cuestién de derecho y de justicia sustancial.
La modificacion introducida mediante la Carta-Extension conlleva que la extension no
pueda considerarse una gestién menor o accesoria del contrato original. Por el contrario,
se alteran elementos esenciales del acuerdo aprobado bajo el Articulo 9(g)(iii) de la Ley
29 -incluyendo su término fijo, su facultad resolutoria y la estructura de equilibrio entre
las partes. Asi, la Carta-Extensién pas6 a constituir una modificacién contractual de una
transaccién de la AEE en el sentido contemplado por la Ley 120.

59. En virtud de la Seccién 10(b) de la Ley 120, toda aprobacién por la Junta de APP de
una transaccién de la AEE requiere el voto afirmativo de ambos represenfantes del interés
publico, y dispone, ademads, que la abstencién de cualquiera de ellos se computara como
voto en contra.

60. Segun reflejan las minutas de la Reunién Extraordinaria 2022-17, ambos
representantes se abstuvieron de votar. Conforme al texto expreso de la Seccién 10(b),
dichas abstenciones deben considerarse como votos en contra y, en ausencia de los votos
afirmativos requeridos, APP no contaba con la aprobacién vélida necesaria para autorizar
la modificacion del Supplemental Agreement.

61. Por consiguiente, tanto la Resolucién 2022-60, como la Carta-Extensién, fueron
suscritas sin cumplir con el procedimiento exigido por las leyes especiales aplicables, por
lo que deben considerarse actos ultra vires y nulos y no surtieron efecto alguno en cuanto
a la modificacién o extension del Supplemental Agreement.

G. AUSENCIA DE CERTIFICADO DE CUMPLIMIENTO ENERGETICO

62. Las modificaciones sustantivas en la Carta-Extensién desencadenaron la aplicacién
obligatoria de todos los requisitos estatutarios y regulatorios que la Ley 120 y la Ley 29
imponen para las transacciones energéticas de la AEE. Entre estos requisitos se encuentra
la obtencién del Certificado de Cumplimiento Energético del Negociado.

63. La Ley 120, en sus Articulos 5(g) y 8(a), exige la otorgaciéon de un Certificado de

Cumplimiento Energético como condicién indispensable para la aprobacién,
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otorgamiento o perfeccionamiento de cualquier transaccién de la AEE, asi como
|| cualquier modificacién a ésta. Asi, por ejemplo, el Articulo 5(g) dispone, en parte, que,
“[ulna vez emitido el Certificado de Cumplimiento de Energia, cualquier enmienda al
Contrato Preliminar requerira de la emisién de un nuevo Certificado de Cumplimiento
de Energia”.

64. La emisién de dicho Certificado es un requisito indispensable para la validez de un
contrato -0 modificacién a un contrato- de alianza de la AEE. Asi lo dispone la Ley 120
en su Secci6n 8(a), en donde sujeta la autoridad de la AEE a llevar a cabo transacciones
bajo la ley a que se “emita el correspondiente Certificado de Cumplimiento de Energia”.
Asi lo destac6 el Tribunal Supremo recientemente, al declarar que “una vez la AAPP
ejecuta una transacci6n de la AEE, es necesario que el NEPR emita un Certificado de
Cumplimiento de Energia para que ésta se perfeccione”. DACO v. LUMA Energy, LLC,
supra, a la pag. 22 (énfasis suplido).

65. En este caso, dicho certificado nunca fue solicitado ni emitido, y el Negociado no
evalu6 la extensioén propuesta. La ausencia de este requisito obligatorio implica que la
Carta-Extension se formaliz6 al margen del proceso regulatorio aplicable y carece de
validez juridica.

H. AUSENCIA DE TERMINO DEFINIDO Y APROBACION LEGISLATIVA

66. Ademas, la Carta-Extension es nula por incumplir con las disposiciones legales en
cuanto a parametros temporales y los términos de duracién méaxima de las alianzas
publico privadas.

67. La Carta-Extension provee una extension indefinida, por lo que es contraria a la Ley
29. Dicha ley, en su articulo 10(e), requiere que los contratos de alianza tengan un término
definido, que tiene que ser de menos de 50 afios. Véase 27 LPRA § 2609(e) (“El término
de un Contrato de Alianza otorgado bajo esta Ley sera aquel que la Autoridad entienda
que cumple con los mejores intereses del Pueblo de Puerto Rico, pero en ningan caso
podré exceder de cincuenta (50) afios”). Al no exponer un término fijo, la APP incumpli6
con esta disposicién y excedi6 la autoridad que le fuera delegada enla Ley 29. Por tanto,

la Carta-Extensién es nula.
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68. Ademas, y en tanto la extensién es indefinida y comprende un periodo potencial de
mas de cincuenta (50) afios, la extension es nula por otra razén. No es producto de una
evaluacién de los méritos y resultados de LUMA, ni cuenta con el aval por legislacién
que exige la Ley 29 para las extensiones a contratos por encima del término inicial de la
alianza, que en ningtin caso podra exceder cincuenta (50) afios. Véase 27 LPRA § 2609(e)
(“No obstante, dichos Contratos de Alianza podran extenderse, previa evaluacién de sus
méritos y resultados de eficiencia y efectividad, por términos sucesivos que en el
agregado no excedan de ... 25 afios adicionales... Dicha extensién tendra que ser
aprobada mediante legislacién”.).

69. No existe una evaluacién de los méritos y resultados de eficiencia y efectividad de
LUMA que justificara extender el término conforme a la Ley 29. Tampoco se ainrobé
legislacién para aprobar una extensién que implica un término indefinido y, por tanto,
que puede abarcar més de 50 afios. La Carta Extension es nula por ser contraria a -y un
ejercicio en exceso de las facultades delegadas en- la Ley 29.

70. La pretension de extender el Supplemental Agreement —con términos econémicos
mas onerosos y sin la misma proteccién de métricas que confiere el T&D OMA- sin
término fijo, en un plazo indefinido que como tal puede abarcar un término mayor del
que la legislacién permite, es una actuacién ultra vires e invade las prerrogativas del
Gobierno, en particular de la Honorable Gobernadora.

71. El Tribunal Supremo, tan reciente como el 1 de diciembre de 2025, invalidé otra
disposicion relativa a la contratacién con LUMA precisamente por haber excedido la
autoridad delegada en el esquema legislativo aplicable a las transacciones de la AEE, asi
como violentar la separacién de poderes al atribuirse la agencia (en ese caso, el
Negociado) facultades que no le corresponden, sino que s6lo pueden ser ejercidas por via
de legislacion. Véase DACO v. LUMA Energy, LLC, supra. Al igual que con la concesién
de inmunidad que result6 invalidada en el reciente caso de DACO v. LUMA Energy, LLC,
la facultad de conceder un término que puéda abarcar mas de 50 afios es una que e;ccede

la delegacién a APP y que s6lo puede ser ejercida por via de legislacién. De ahi que, al
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igual que en el citado caso, proceda decretar la nulidad de la actuacién impugnada, la
Carta-Extension.
I. INCUMPLIMIENTO CON DISPOSICIONES DEL CODIGO CIVIL

72. En tanto la Carta-Extensi6n es incompatible con y contraria a la legislacion especial
que faculta para entrar y modificar alianzas ptiblico privadas, estd claro que se trata de
una actuacién nula.

73. El Gobierno es parte interesada, que no participé de mala fe, y solicita una
declaracién de nulidad a esos efectos.

74. Ademas, la Carta-Extension eliminé la facultad resolutoria automatica contenida en
la Seccion 7.1(a) del Supplemental Agreement, que protegia al interés ptblico de un
periodo interino ilimitado, y la sustituy6 por un término indefinido sujeto a la ocurrencia
de condiciones externas: la culminacién del caso de Titulo III y la aceptacién de un plan
de ajuste que fuese “reasonably acceptable to Operator [LUMA]".

75. Esa modificacién benefici6 exclusivamente a LUMA, pues le garantizé un control
indefinido del sistema y le eliminé 1a‘clausula resolutoria, sin que APP o la AEE recibieran
contraprestacion adicional alguna. La nulidad es tanto mas evidente porque se
comprometieron fondos piiblicos mediante el proceder impropio.

76. Esta renuncia al derecho de resolucion sin que la AEE ni APP recibieran
contraprestacién alguna constituye un negocio juridico sin causa licita, en contravencién
de los principios del Cédigo Civil aplicables a los contratos y de las limitaciones que rigen
la contratacién gubernamental. Bajo el Cédigo Civil, un negocio juridico que supone la
renuncia de un derecho esenciglﬂde una parte sin causa ni beneficio correlativo carece de
causa licita y es nulo. Véase Art. 270, 275, 276 y 342 del Cédigo Civil, 31 L.P.R.A. §§ 6141,
6146, 6147 y 6312. |

77. La Carta-Extensién también condicion6 la efectividad del T&D OMA a que el plan
de ajuste de la AEE fuese ”reasoﬁably acceptable to Operator.” Este lenguaje confiere a
LUMA la facultad exclusiva de decidir si el contrato contintia o no y si el T&D OMA

habra de entrar en vigor, segtin su propio criterio subjetivo. Dicho de otra forma, el
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lenguaje citado condiciona la satisfaccién de la condicién cuyo cumplimento seria
necesario para la entrada en vigor del T&D OMA al mero arbitrio y la potestad de LUMA.

78. El Articulo 304 del Codigo Civil prohibe las obligaciones y las condiciones
suspensivas puramente potestativas, es decir, aquellas que dependen tinicamente de la
voluntad del deudor. Véase 31 LPRA § 6242. Igualmente, nuestro ordenamiento no avala
que, al tratarse de condiciones suspensivas que, valga la redundancia, condicionan la
entrada en vigor yk eficacia de una obligacién (el T&D OMA, en este caso), el
cumplimiento de la obligacién dependa tnica y exclusivamente de la voluntad y potestad
de una de las partes sujeta a tal condicién (en este caso, LUMA).

79. La jurisprudencia del Tribunal Supremo en Jarra Corp. v. Axxis Corp., 155 DPR 764
(2001), reiter6 que una persona no puede quedar obligada cuando la obligacién depende
de que, a su arbitrio, decida si desea estar obligada. En este caso, Puerto Rico quedé
vinculado a un contrato donde LUMA, como operador, retuvo el poder de desentenderse
de la relacién contractual a su conveniencia y de sujetar, a su arbitrio y exclusiva potestad,
la entrada en vigor del T&D OMA. Por consiguiente, la cldusula que pretendié extender
el Supplemental Agreement indefinidamente es nula de pleno derecho y ello, a su vez,
contamina la validez de lé Carta-Extension en su totalidad.

80. En consideracién de los hechos y los argumentos discutidos, respetuosarﬁente se
solicita que este Honorable dicte sentencia declaratoria. En especifico, se solicita que se
declare que la Carta-Extension de fecha 30 de noviembre de 2022 es nula, invélida y
carente de efecto juridico. Ademas, que decrete que como consecuencia de la nulidad de
la Carta-Extension, contintia vigente la disposicién original del Supplemental
Agreement, Seccion 7.1(a), la cual disponia la terminacién automaética de dicho acuerdo
y del OMA a los dieciocho (18) meses, esto es, el 30 de noviemﬁre de 2022, si no ocurria
la fecha de comienzo de servicio. Por tanto, conforme al mecanismo de‘ terminacién
automaética del Supplemental Agreement, tanto el Supplemental Agreement como el
T&D OMA quedaron resueltos de pleno al expirar el periodo interino de dieciocho (18)
meses, al no cumplirse las condiciones alli dispuestas, m haberse acordado una extensién

vélida. Y que, se acuerdo con lo dispuesto en el T&D OMA, en su Articulo 16, LUMA
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mantiene la obligacién de colaborar en el proceso de transicién ordenado, incluyendo la
entrega de datos operacionales, expedientes, sistemas de clientes y coordinacién de

personal, aun en el escenario de terminacion automatica.
VI. SUPLICA

POR TODO LO CUAL, respetuosamente, se solicita de este Honorable Tribunal que,
en proteccién del interés piiblico y del ordenamiento juridico del Gobierno de Puerto

Rico, dicte sentencia declaratoria a su favor. En especifico, se solicita que se declare que:

a. La Carta-Extension de fecha 30 de noviembre de 2022 es nula, invalida y carente
de efecto juridico.

b. Como consecuencia de la nulidad de la Carta-Extensién, contintia vigente la
disposicién original del Supplemental Agreement, Seccién 7.1(a), la cual disponia
la terminacién automatica de dicho acuerdo y del OMA a los dieciocho (18) meses,
esto es, el 30 de noviembre de 2022, si no ocurria la fecha de comienzo de servicio.

c. Conforme al mecanismo de terminacién automatica del Supplemental Agreement,
tanto el Supplemental Agreement como el T&D OMA quedaron resueltos de pleno
al expirar el periodo interino de dieciocho (18) meses, al no cumplirse las
condiciones alli dispuestas, ni haberse acordado una extensién valida.

d. De acuerdo con lo dispuesto en el T&D OMA, en su Articulo 16, LUMA mantiene
la obligacion de colaborar en el proceso de transicién ordenado, incluyendo la
entrega de datos operacionales, expedientes, sistemas de clientes y coordinacién
de personal, aun en el éscenario de terminacién automatica.

e. A tenor con las alegaciones que anteceden, y para asegurar la transicién ordenada
del sistema eléctrico, esencial para la salud, seguridad y estabilidad ptblica, este
Honorable ordene cualquier otro remedio adicional que estime justo y equitativo
para proteger el interés publico, incluyendo medidas para garantizar una
transicién ordenada y transparente de la operacién del sistema de transmision y

distribucién eléctrico de Puerto Rico.

RESPETUOSAMENTE PRESENTADA.
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En San Juan, Puerto Rico el 16 de diciémbre de 2025.

LOURDES L. GOMEZ TORRES
Secretaria de Justicia

f/ Tania L. Ferndndez Medero

TANIA L. FERNANDEZ MEDERO
Secretaria Auxiliar de lo Civil
RUA 16013

tfernandez@justicia.pr.gov

f/Samuel Wiscovitch Corali

SAMUEL WISCOVITCH CORALI
Subsecretario Auxiliar de lo Civil
RUA 12070

samuel. wiscovitch@justicia.pr.gov

f/Lorna M. Rivera Franco

LORNA M. RIVERA FRANCO

RUA 21237

Directora

Divisién de Recursos Extraordinarios,
Politica Piiblica y Ambiental

f/Wilda Irizarry Toro

WILDA IRIZARRY TORO
RUA 21366
wilda.irizarry@justicia.pr.gov

f/Devin E. Santana Torres
DEVIN E. SANTANA TORRES
RUA 23734

devin.santana@justicia.pr.gov

Departamento de Justicia

Secretaria Auxiliar de lo Civil
Divisién de Recursos Extraordinarios,
Politica Pablica y Ambiental
Apartado 9020192

San Juan, Puerto Rico 00902-0192
787-721-2900 Exts. 1401, 1404, 1407
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Execution Version
CONFIDENTIAL

PUERTO RICO TRANSMISSION AND DISTRIBUTION SYSTEM
SUPPLEMENTAL TERMS AGREEMENT

This PUERTO RICO TRANSMISSION AND DISTRIBUTION SYSTEM
SUPPLEMENTAL TERMS AGREEMENT (this “Supplemental Agreement”) is made and
entered into as of this 22 day of June, 2020 by and among: (i) the Puerto Rico Flectric Power
Authority (“Owner”), 2 public corporation and governmental instrumentality of the
Commonwealth of Puerto Rico, created by Act No. 83 of the Legislative Assembly of Puerto Rico,
enacted on May 2, 1941; (i) the Puerto Rico Public-Private Partnerships Authority
(“Administrator™), a public corporation of the Commonwealth of Puerto Rico, created by Act
No. 29 of the Legislative Assembly of Puerto Rico, enacted on June 8, 2009; (iii) LUMA Energy,
LLC (“ManagementCo”), a limited liability company organized under the laws of Puerto Rico;
and (iv) LUMA Energy ServCo, LLC (“ServCo” and, together with ManagementCo, “Operator”
and, together with Owner, Administrator and ManagementCo, the “Parties” and each a “Party”), a
limited liability company organized umnder the laws of Puerto Rico. Capitalized terms used but not
otherwise defined herein shall have the respective Imeanings ascribed to them in Article 1
(Definitions; Interpretation), and any such capitalized terms used berein but not defined herein
shall have the respective meanings ascribed to them in the O&M Agreement, as the same may be
amended or supplemerited by this Supplemental Agreement.

RECITALS

WHEREAS, the Parties are party to that certain Puerto Rico Transmission and
Distribution System Operation and Maintenance Agreement, dated as of the date hereof (as
amended, supplemented or restated from time to time in accordance with its terms, the “O&M

Agreement”),

WHEREAS, the Parties have agreed to enter into this Supplemental Agreement,
which shall be applicable to the Parties only upon the Supplemental Agreement Effective Date and
for the duration of the Interim Period, inchuding through the date of any termination of the O&M
Agreement during the Interim Period pursuant to the terms of this Supplemental Agresment;

WHEREAS, all conditions to the Effective Date of the O&M Agreement have been
satisfied as of the date hereof; and

WHEREAS, the Parties’ execution, delivery and performance of this
Supplemental Agreement have been authorized and/or approved by all Govemmental Bodies
required to have authorized and/or approved the Parties’ execution, delivery and performance of
the O&M Agreement as 2 condition to the Effective Date, inclnding by the FOMB.

NOW THEREFORE, in consideration of the mutnal covenants, representations,
warranties and agreements contained herein and other valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Parties covenant and agree as follows:
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ARTICLE 1
DEFINITIONS; INTERPRETATION

Section 1.1  Definitions. As used in this Supplemental Agreement, the following
capitalized terms have the respective meanings set forth below.

«A dministrator” has the meaning set forth in the introdnctory paragraph.

“Interim Costs and Expenses” has the meaning set forth in Section 3.4 (Operator s
Title IIT Costs and Expenses).

“Interim Period” has the meaning set forth in Section 2.4 (Term).

“Jnterim Period Service Commencement Date” has the meaning set forth In Section
2.3 (Interim Period Service Commencement Date).

“Interim Period Service Fee” has the meaning set forth in Section 3.3 (Operator’s
Compensation).

«Interim Period Services™ has the meaning set forth in Section 3.1 (Operator’s
Services During Interim Period).

“Interim Period Termination Date” has the meaning set forth in Section 7.1(2)
(Additional T ormination Events — Interim Period Termination Date).

“ManagementCo™ has the meaning set forth in the introductory paragraph.
«O&M Agreement” has the meaning set forth in the Recitals.

“Operator” has the meaning set forth i the introductory paragraph.
“Qwner” has the meaning set forth m the introductory paragraph.

“Party” has the meaning set forth m the introductory paragraph.

“ServCo” has the meaning set forth n the introductory paragraph

«Service Fee” has the meaming set forth In Section 3.3 (Operator’s Compensation).

“Qupplemental Agreement” has the meaning set forth in the introdnctory paragraph.

«qrpplemental Agreement Effective Date” has the meaning set forth In Section 2.2
(Effectiveness).

“Gypplemental Agreement Reliance Letter” means a letter from tax counsel,
substantially in the form set forth in Exhibit B hereto (Form of Supplemental Agreement Reliance
Letter) that shall accompany 2 Supplemental Agreement Tax Opinion and shall permit Operator
to rely on such Supplemental Agreement Tax Opimon.
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“Supplemental Agreement Tax Opipion” means an opinion, substantially in the
form set forth in Exhibit A hereto (Form of Supplemental Agreement Tx Opinion), of Nixon
Peabody LLP as counsel to the FOMB or other tax counsel reasonably acceptable to Administrator,
rendered in comnection with this Supplemental Agreement and providing that neither this
Supplemental Agreement nor any provision bereof, nor the O&M Agreement nor any provision
thereof, nor the performance by each Party of its obligations hereunder and thereunder during the
Interim Period (inchuding Operator’s administration of the System Contracts), adversely affects
the exclusion from gross income of interest on obligations of Owner, its Affiliates or another
Govemmental Body for federal income tax purposes under the Internal Revenue Code.

Section 1.2  Interpretation; Constraction. Section 1.2 (Interpretation; Construction)
of the O&M Agreement s incorporated herein by reference, mutatis mutandis.

ARTICLE 2
EFFECT OF AGREEMENT; EFFECTIVENESS; TERM

Section 2.1  Effect of this Supplemental Agreement. This Supplemental Agreement
constitutes an integral part of the O&M Agreement. On and after the Supplemental Agreement
Effective Date, each reference in the O&M Agreement to «thig Agreement,” “hereunder,” “hereof”
or “herein” shall mean and be 2 reference to the O&M Agreement, as supplemented and amended
by this Supplemental Agreement, unless the context otherwise requires. The Parties hereby agree
that this Supplemental Agreement constitutes an amendment 1O the O&M Agreement and
constitutes and shall be deemed a Transaction Document. The O&M Agreement, except as
supplemented and amended by this Supplemental Agreement, is I full force and effect and is In
all respects hereby ratified and confirmed. In the event of any conflict during the Interim Period
between a provision of the O&M Agreement and a provision of this Supplemental Agreement, the
provisions of this Supplemental Agreement shall control.

Section 2.2 Supplemental Agreement Effective Date; Agreement Regarding
Service Commencement Date. This Supplemental Agreement shall automatically become
effective, without further action by the Parties, on the date on which all Service Commencement
Date Conditions shall have been satisfied or waived In accordance with the requirernents of the
O&M Agreement, except that the Title TII Exit shall have not yet occurred and the Tax Opinion
and Reliance Letter required by Section 4.5(v) (Conditions Precedent to Service Commencement
Date — Tax Opinion) of the O&M Agreement shall have not yet been delivered (such date, if it
occurs, the «Qupplemental Agreement Effective Date”™). If the Supplemental Agreement Effective
Date does not occnr, this Supplemental Agreement shall not become effective and shall be deemed
void ab initio and terminated automatically without any further action by the Parties. Upon the
occurrence of the Supplemental Agreement Effective Date, notwithstanding anything to the
contrary in the O&M Agreement, the Parties agree that the Service Commencement Date shall not
be deemed to have occurred and that this Supplemental Agreement shall govern the process for
determining whether the Service Commencement Date has occurred.

Section 2.3  Imterim Period Service Commencement Date. The “Interjm Period
Service Commencement Date” shall be the first (1st) Business Day of a calendar month that is at
least three (3) Business Days following the date on which the Administrator delivers 2 certificate
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to Operator confirming that the following conditions have been met to the satisfaction of each of
Operator and Administrator: ‘

(a) the O&M Agreement shall remnam in full force and effect, subject to this
Supplemental Agreement;

¢he Title T Court shall have entered, on a final and non-appealable basis,
an order or orders (1) to the extent required by Applicable Law, authorizing Owner’s enfry into and
performance of this Supplemental Agreement, and (i) granting administrative eXpense treatment
for amy amounts required to be paid by Owner nder this Supplemental Agreement and the O&M
Agreement during the Interim Period, and in the case of each of (i) and (ii), such approvals and
orders shall be reasonably acceptable to Operator;

() a pumber of Owner Employees and Other Employees necessary for
Operator to perform the Tnterim Period. Services shall have accepted offers to commence
employment as ServCo Employees beginning on the Interim Period Service Commencement Date
and, without Jimiting the generality of the foregoing, Owner shall have provided communications
to all Owner Employees regarding Owner’s pension obligations going forward reasonably
acceptable to Owner and Operator;

@ Owner shall bave provided Operator with written notice of the System
Contracts and Generation Supply Contracts that have been assurned and those that have been
rejected as at the Interim Period Service Commencement Date;

(e) all Service Accounts shall have been established, and all Service Accounts
other than the Contingency Reserve Account shall have been fimded, in each case as required by
Section 4.7 (Establishmeznt and Funding of Service Accounts),

® Owner shall have received a Supplemental Agreement Tax Opinion and
ManagementCo chall have received 2 Supplemental Agreement Reliance Letter, at the eXpense of
Owner or Admimstrator; and , '

(2) all Service Commencement Date Conditions, other than delivery of the Tax
Opinion and Reliance Letier required by Section 4.5(V) (Conditions Precedent to Service
Commencement Date — Tax Opinion) of the O&M Agreement, ¢hall have been satisfied after
giving effect to the amendments to the O&M Agreement set forth herein.

Section 2.4  Term. This Supplemental Agreement chall be in effect from the
Supplemental Agreement Effective Date through the earlier of (a) the Service Commencement
Date and (b) the Interim Period Termination Date (such period of time, the “Interim Period”),
unless earlier terminated in accordance with the terms hereof. Notwithstandng anything to the
contrary herein or in the Transaction Documents, the occurrence of the Interim Period shall not in

any way reduce or be applied against the Initial Term.
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ARTICLE 3
INTERIM PERIOD SERVICES; COMPENSATION; COSTS AND EXPENSES

Section 3.1  Operator’s Services During Interim Period. Commencing 0n the Interim
Period Service Commencement Date and for the duration of the Interim Period thereafter, subject
 to the terms and conditions of this Supplemental Agreement and for the compensation described
berein, Operator shall perform all services with respect to the T&D System constiftiting O&M
Services under the O&M Agreement (the “nterim Period Services™), notwithstanding the fact that
the Service Commencement Dats has not yet occurred. Operator shall perform the Interim Period
Services subject to the terms and conditions of the O&M Agreement, except as the same may be
amended or supplemented by this Supplemental Agreement. For purposes of the foregomng
sentence, each term and condition with respect to the O&M Services referring to “during each
Contract Year,” “after the Service Commencement Date” or any similar term, shall be read to refer
to the Interim Period and Interim Period Service Commencement Date, as applicable, with respect
1o the Interim Period Services.

Section 3.2  System Contracts and Generation Supply Contracts. During the Interim
Period, Sections 4.3(d) (Owner and Administrator Responsibilities _ Additional System Contracts
and Generation Supply Contracts) and 4.3(e) (Owner and Administrator Responsibilities — Notices
with respect to System Contracts and Generation Supply Contracts) of the O&M Agreement shall
continne to apply to System Contracts and Generation Supply Contracts that have not yet been
assumed or rejected in the Title I Case.

Section 3.3  Operator’s Compensation. In addition to Owner’s funding or payment of
T&D Pass-Through Expenditures, Generation Pass-Through Expenditures, Capital Improvements,
Outage Event Costs and any other amoumnts that become due and owing to Operator hereunder and
ymder the O&M Agreement (other than the Qervice Fee, as defined in the O&M Agreement), as
compensation for Operator’s performance of the Inmterim Period Services, and solely for the
duration of the Imterim Period, Owner shall pay ManagementCo an anmual fixed management
service fee equal to One Hundred Fifteen Million Dollars (US$1 15,000,000.00) in 2020 Dollars,
such amount to be adjusted for inflation in the manner set forth in Annex VIII (Service Fee) to the
O&M Agreement on the Interim Period Service Commencement Date and each twelve (12) month
apmiversary of the Interim Period Service Commencement Date thereafter (such fee, as adjusted,
the “Interim Period Service Fee”). The Interim Period Service Fee shall be invoiced and paid on

the same terms as the Fixed Fee as set forth in the O&M Agreement, provided that notwithstanding
anything to the confrary in the O&M Agreement, the Interim Period Service Fee shall be paid In
monthly installments, cach dne and payable by Owner monthty in advance on the first Business
Day of each month following the month in which Operator has submitted an invoice pursuant to
Section 7.1(b)(ii) (Service Fee — Fixed Fee) of the O&M Agreement, which invoice shall specify

the monthly portion of the Interim Period Service Fee for the next succeeding month.

Section 3.4 Operator’s Title I Costs and Expenses. Without limitation or
duplication of Owner’s indemnification obligation in Section 18.2(2)(ix) (Indemnification by
Owner — Generally) of the O&M Agreement, during the Interim Period, all of the following
(without duplication) shall be considered T&D Pass-Through Expenditures and shall be deemed
administrative expenses of Owner: all costs and eXpenses, inchuding Fees-and-Costs, arising from,

related to or m connection with any participation. by Operator n, oI a0y ofher action taken by ‘
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Operator in connection with, PROMESA, the Title III Case or any other Legal Proceeding related
thereto (“Interim Costs and Expenses™). Notwithstandmg anything to the confrary herein or in the
O&M Agreement, (2) Operator’s inclusion in any applicable Operating Budget of any line ifem
related to the Interim Costs and Expenses shall not be held against Operator for purposes of
determining whether an Operator Event of Default has occurred, (b) any Interim Costs and
Expenses In eXcess of the applicable Operating Budget line item shall not be counted against any
limitation on Excess Expenditures and (c) all Interim Costs and Expenses shall be deemed to be
inclnded in the applicable Operating Budget regardless of whether such Interim Costs and
Expenses are delineated in such Operating Budget.

Section 3.5 Administrative Expense Treatment. All amounts payable by Owner to
Operator hereunder and 1nder the O&M Agreement during the Interim Period shall be deemed to
be administrative expenses of Owner.

Section 3.6  Contract Principles. Each of the Parties hereby agrees, during the Interrm
Period, to uphold the principles of good faith and fair dealing in performing their obligations
throughout the term of and under this Supplemental Agreement, and that any dispute with respect
to the interpretation of this Supplemental Agreement or the O&M Agreement shall be determined
consistent with the foregoing.

ARTICLE 4
ADJUSTMENTS TO O&M AGREEMENT

Section 4.1 Effect of Amendments and Modifications. Any amendments oI
supplements to the O&M Agreement made herein shall be effective only during the Interim Period,

provided that such amendments or supplements shall survive if the O&M Agreement is terminated
during the Interim Period pursuant to the terms of this Supplemental Agreement.

Section 42 Defined Terms. Section 1.1 (Definitions) of the O&M Agreement 1S
amended by making the changes below.

(2 Additional Defined Terms. The following defined terms are added to
Section 1.1 (Definitions) of the O&M Agreement in the appropriate alphabetical order:

“Interim Costs and Expenses” has the meaning set forth in the Supplemental
Agreement.

“Interim Period” has the meaning set forth in the Supplemental Agreement.

“Interim Period Service Commencement Date” has the meaning set forth In
the Supplemental Agreement.

«Interim Period Service Fee” has the meaning set forth in the Supplemental
Agreement.

“Material Adverse Effect” means a material adverse effect on (i) the ability
of Operator or Owner, as applicable, to perform its obligations under the
Supplemental Agreement and/or this Agreement or (i) the rights of
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Operator or Owner, 25 applicable, under the Supplemental Agreement
and/or this Agreement.

“Postpetiion Financing” means any financing facility entered mto by
Owner during the administration of the Title I Case pursuant o section
364 of the Bankruptcy Code, provided that any Liens or priority payment
terms granted tnder gnch facility under section 364(c) or (d) of the
Bankruptcy Code shall be subject and subordinate to any amounts required
to be paid by Owner under this Agreement.

“Supplemental Agreement” means that ocertain Supplemental Terms
Agreement among the Parties, dated as of the Effective Date.

(b) Changein Law. The definition of “Change in Law” is amended by
@ adding the following text as a new clanse (Iv):

“gny event Of circumstance, or order ot judgment of any Govermmental Body,
requiring Operator o1 any Operator Related Parties to become 2 pai'ty to any Legal
Proceeding related to the Title I Case or if Operator commences Of becomes 2
party to any action or contested matter in the Title TI Case In order to protect its
rights under the Supplemental Agreement.”; and

(i)  inserting the following text immediately preceding the period at the
end of the proviso:

“ except where arising out of the Title T Case™.

(c)  Force Majenre Event. The definition of “Force Majeure Event” is amended

by:
) deleting and restating the text of clanse (I) 2s follows:

«gtrikes, boycotts, work stoppages, lockouts or other labor oI employment
disputes or disturbanoces with respect to the emnployees of ServCo occurTing
during the Interim Period; and” .

()  deleting the text “increases in wage rates of Operator’s employees
and Subcontractors, INSUTance costs,” in clause ;

(ii) adding the word “and” to the end of clause (8)

(Gv) deleting the text ; and” at the end of clause (9) and replacing itwith
“.:a, md

(v) deleting clause (10).
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(d) Operator Termination Fee. The definition of “Operator Termination Fee” is
amended by adding the following text immediately preceding the period at the end of such
definition: '

“provided, that during the Interim Period, the Operator Termination Fee
shall equal the Interim Period Service Fee”.

(e) Permitted Liens. The defiition of “Permitted Liens” is amended by
deleting and restating the text thereof as follows:

«permitted Liens” means (i) Liens arising by operation of law that are
either contested in good faith and for which Operator or any Subcontractor
has established adequate Teserves ot that are discharged promptly, (ii) Liens
existing as of the Effective Date, if any, (iii) Liens that result from any act
or omission by any Owner Related Party, Administrafor or any other
Governmental Body, (iv) purchase money Liens or similar Liens securing
rental payments under capital lease arrangements, (V) Liens to secure
Postpetition Financing, and (vi) Liens on System Revenues specified in or
permitted under any Title I Plan and its related implementng documents,
provided that in the case of each of clauses (v) and (V1), such Permitted
Liens would not reasonably be expected to have a Material Adverse Effect
on the rights of Operator heretmder or the ability of Owner ot Operator to
perform their respective obligations under this Agreement.”.

Service Fee. The definition of “Service Fee” is amended by adding the
following text jmmediately preceding the period at the end of such definition:

“provided, that during the Interim Period, no Service Fee shall be payable
hereunder and, in lien thereof, the Imterim Period Qervice Fee shall be
payzble, subject to the terms and conditions of the Supplemental
Agreement.

(2 Transaction Documents. The definition of «Transaction Documents” 18
amended by adding the following text after the words “means this Agreement,”:

“the Supplemental Agreement,”.

Section 4.3  Ownership of System Revenues. Section 3.2 (Engagement of Operator)
of the O&M Agreement is amended by deleting the text reading “(subject only to Liens on System
Revennes specified in the Title III Plan and the related disclosure staternent)” and replacing it with
the following text:

“(subject only to Permitted Liens)”.

Section 4.4 Tax Assurance. Section 4.5(t) (Conditions Precedent to Service
Commencement Date - Tax Matters) of the O&M Agreement 1s amended by adding the following
text after the words “the Service Fee” in each of clauses (i) and (1):
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“(including the Interim Period Service Fee)”.

Section 4.5 Front-End Transition Service Fixed Fee. Section 4.6(b) (F ront-End
Transition Period Compensation - Front-End Transition Service Fee) 1s amended by deleting the
text “Service Commencement Date” in the two places where it appears in clause (ii)(B) and
replacing it with the following text:

“Interim Period Service Commencement Date”.

Section 4.6 Collection of Charges. Section 5.3(b) (Billing and Collection — Collection
of Charges) of the O&M Agreement 18 amended by deleting the text reading “(subject only 10
Liens on System Revenues specified in the Title 11 Plan and the related disclosure statement)” and
replacing it with the following text:

“(subject only to Permitted Liens)”.
Section 4.7 Establishment and Funding of Service Accounts.

Enc Rescrvé Account. Notwithstanding anything to the contrary

(2) Contingency

in the O&M Agreement, Owner shall (1) establish the Contingency Reserve Account not less than
ten (10) Business Days prior to the Interim Period Service Commencement Date, (ii) no later than
the tenth (10%) Business Day of each month during the Interim Period (beginning in the month in
which the Interim Period Service Commencement Date occurs) Owner ghall fund the Contingency
Reserve Account in 20 amoumt equal to 1/24 of the Contingency Reserve Amount, (111) following
any withdrawal from the Contingency Reserve Account during the Interim Period, Owner 8
replenish the Contingency Reserve Account by depositing 0o later than the tenth (1 0%) Business
Day of each month (beginning in the month following that in which the withdrawal occurred) the
amount withdrawn, which shall be in addition to the funding required by the preceding clause (1),
and (iv) the failure 4o fund and replenish the Contingency Reserve Account as required by this
Section shall constitute an Owner Event of Defanlt. For the avoidance of doubt, except as amended
by this Section, the provisions of Section 7.5(f) (Service Accounts - Contingency Reserve Account)
of the O&M Agreement continue to apply.

All Other SEIVIOE La==2==rn

the O&M Agreement, Owner shall establish each Service Account other than the Contingency
Reserve Account, and shall fand each such Service Account other than the Contingency Reserve
Account, in the full amount required by the O&M Agreement 10 be in place as of the Service
Commencement Date, in each case not less than ten (10) Business Days prior to the Interim Period
Service Commencement Date.

(b) All Other Service Accounts. Notwithstanding anything to the contrary

Section 4.8 Owner Event of Default. Section 14.3(c) (Evernts of Default by Owner —
Failure to Perform a Material Obligation) of the O&M Agreement is amended by deleting the
text reading “incloding the obligation to keep System Revenues free and clear of Liens other than
Liens specified In the Title II Plan and the related disclosure statement” and replacing it with the
following text:

“inclnding the obligation to keep Systern Revenues free and clear of Liens other than
Permitted Liens”.
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Section 4.9 Back-End Transition Services.

(a) Specific Amendments t0 O&M Agreement.

@  InSection 14.6(b) (Remedies Upon Early Termination Back-End
Transition Service Fee) of the O&M Agreement, prior 0 the words “Section 14.27, the following
words are inserted: “the Supplemental Agreement,”.

@ In Section 16.1 (Successor Operator) of the O&M Agreement: (A)
the words “Interim Period” should be added before the words “Service Commencement Date” in
two places; and (B) after the words “Article 14 (Events of Default; Remedies)” in clause (1) thereof,
the following words are inserted: ¢, or Administr ator’s receipt of a termination notice from
Operator under the Supplemental Agreement (or upon the antormnatic termination of this Agreement
pursuant to the terms of the Supplemental Agreement),”.

®) Back-End Transition Period Compensation. If the Back-Fnd Transition
Commencement Date occurs as 2 result of the termination of the O&M Agreement pursuznt t0 this
Supplemental Agreement, then notwithstanding anything to the contrary in the O&M Agreement,
Operator shall imvoice Owner on or pror to the tenth (10th) day of each month for both (1) the
prior calendar month’s or months’ Back-Fnd Transition Services and fhe corresponding Back-End
Transition Service Fee, as applicable, to the extent not previously paid, and (i) the next succeeding
month’s anticipated Back-End Transition Services and the corresponding Back-End Transition
Service Fee. Owner shall pay the Back-End Transition Service Fee monthly m advance on the first
Business Day of each calendar month, subject to dednction by the amount of any overage in the
Back-Fnd Transition Service Fee paid by Owner in the previous month. The Back-End Transition
Service Fee shall be prorated for any partial monthly period during the Back-End Transition
Period.

Section 4.10 Indemnification. Section 18.2(a) (Indemnification by Owner — Generally)
of the O&M Agreement 1S amended to delete the word “or” immediately preceding clause (viii),
and to insert the following text immediately preceding the period at the end of such section:

« or (ix) all claims brought against Operator after the Interim Period Service
Commencement Date by any creditor or other Person (A) in comnection with
or related to the Title T Case ot (B) in connection with or arising out of the
negotiation and execution of the Supplemental Agreement.”.

Section 4.11 Representations and Warranties of Owner. Section 19.1(h) (Charges) of
the O&M Agreement is amended by deleting the text reading “other than those specified 1n or
permmitted under any Title I Plan and its related implementing documents” and replacing it with
the following text:

“other than Permitted Liens™.

10
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ARTICLE 5
RESPONSIBILITIES OF OWNER AND ADMINISTRATOR

Section5.1 Re bilities of Owner and Administrator. In addition t0 and not m
Jimitation of their respectlv- responsibilities set forth in the O&M Agreement, each of Owner and
Administrator, as applicable, ghall (a) exercise all reasonable efforts to cause the Title I Exit to
oceur as promptly as possible after the Supplemental Agreement Effective Date, (b) keep Operator
informed with respect t0 the Title III Case, (¢) provide Operator with copies of all of Owner’s
financial statements and Teports concurrentty with its provision of same to the Title I Court of
any creditors, (d) agree to Operator’s assertion of standing and appearance in the Title III Case and
(e) allow Operator to speak on behalf of Owner with respect to the Interim Period Services. Neither
Owner nor Administrator chall take any steps 0 appoint Operator or any Affliate of Operator as
a receiver in the Title IIL Case without the prior written consent of Operator in its sole and absolute
discretion, and notwithstandmg anything to the contrary in the O&M Agreement, any other
Transaction Document Or 20y other document, neither Operator nor any Affiliate of Operator shall

have any obligation to act as a receiver in the Title TII Case without its prior written consent In its
sole and absolute discretion.

ARTICLE 6
CLOSING THE INTERIM PERIOD

Section 6.1 Confirming Service Commencement Date. The Parties agree that
notwithstanding anything to the contrary in the O&M Agreement, I order for the Service
Commencement Date to 0cCUL, all Service Commencement Date Conditions must be satisfied or
waived in accordance with their terms and for purposes of the foregoing, in addition to the Service
Commencement Date Conditions set forth m the O&M Agreement, it shall be a Service
Commencement Date Condition that the Title TII Exit shall bave ocourred and that the Title TI
Plan and order of the Title T Court confirming same shall be reasonably acceptable 10 Operator.
The Parties shall follow the process set forth in the O&M Agreement for establishing the Service
Commencement Date, Tpon which date this Supplemental Agreement ohall terminate and be null
and void.

ARTICLE 7
TERMINATION

Section 7.1 Additional Termination Events and Rights.

(a) Interim Perod Termination Date. This Supplemental Agreement and the
O&M Agreement shall atomatically terminate without further action by Operator, and without
need for a court decision or arbitral award cO ing such termination, in the event that the
Service Commencement Date does not occur on Ot prior to the date that is eighteen (18) months
after the. Supplcmcntal Agreement Effective Date (such date, the “Interim Period Termination
Date™), which Interim Period Termination Date may, if requested by A dministrator, be extended

by the mutnal agreement of the Parties prior to the then-current Interim Period Termination Date.

(b) Operator Termination Rieht Due to Material Adverse Effect. In addition to
Operator’s termination rights set forth in the O&M Agreement, which shall continue o apply.,

11
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Operator may terminate this Supplemental Agreement and the O&M Agreement during the Interim
Period upon the occurrence of 2 Material Adverse Effect arising out of the Title TII Case as a result
of a filing in the Title I Case or a raling ot order of the Title TII Court, upon not less than one
humdred twenty (120) days prior written notice to Administrator, without need for a court decision
or arbitral award confirming Operator’s right to terminate.

(c) Cross-Termination. In the event that, during the Interim Period, either
Operator or A dministrator eXercises its rights to terminate the O&M Agreement pursuant to the
terms thereof, this Supplemental Agreement shall terminate concurrently with the termination of

the O&M Agreement.

(@ No Termination Of Liquidated Darnages Under O&M_Agreement for
Failure of Service Commencement Date Conditions. From and after the Interim Period Service
Commencement Date -nd continuing after the Service Commencement Date, each Party hereby
permanently watves its rights and remedies set forth m Section 4.8 (Failure of Service
Commencement Date Conditions) of the O&M Agreement, except that any Delay Liquidated
Damages that may have accrued and become payable therennder prior to the Interim Period Service
Commencement Date shall continue to be payable and shall be paid pursuant 0 the terms thereof.

Section 7.2 Remedies Upon Early Termination.

(a) Accrued and Unpaid Amounts. In addition 1o the payment of all accrued
and unpaid amounts required to be paid by Owner mder the O&M Agreement, in the event of an
early termination of fhis Supplemental Agreement and the O&M Agreement, Owner shall
indefeasibly pay any accrued and unpaid amounts required to be paid to Operator pursuant to this
Supplemental Agreement, including the Intermm Period Service Fee, in cach case, as of the
effective date of such termination.

(b) Back-End Transition Service Fee. In the event of an early termination of
this Supplemental Agreement and the O&M Agreement pursuant 10 Section 7.1 of this
Supplemental Agreement (4dditional T ormination Events and Rights), and if Operator 1S
performing the Back-End Transition Services, Owner shall be responsible for payment of the
Back-End Transition Service Fee, which shall be deemed to be an administrative eXpense of
Owner.

(©) Termination Fee.

@) Notwithstanding anything to the contrary in the O&M Agreement,
in the event this Supplemental Agreement and the O&M Agreement are terminated pursuant to
Section 7.1(2) of this Supplemental Agreement (4dditional Termination Events and Rights —
Interim Period Tt ermination Date), OWDET shall pay Operator the Operator Termination Fee, which
shall be deemed to be an administrative expense of Owner.

G) The Parties hereby acknowledge and agree that, notwithstanding
anything to the confrary in this Supplemental Agreement 0T the O&M Agreement, in the event this
Supplemental Agreement and the O&M Agreement are terminated pursuant t0 Section 7.1(2)
(Additional T ormination Events and Rights — Interim Period Termination Date), Operator’s
damages would be difficult or impossible t0 quantify with reasonable certainty, and accordingly,

12
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the payment to Operator of the Operator Termination Fee (x) is a payment of liquidated damages
(and not penalties), which is based on the Parties’ best estimate of damages Operator would suffer
or incur, and (y) shall constitute Operator’s sole and exclusive remedy for all monetary darmnages,
costs, losses and expenses of whatever type or nature arising from or related to this Supplemental
Agreement due to the events described in this sentence, with any and all other rights and remedies

hereunder, at law, in equity or otherwise, being herein irrevocably waived by the Operator.

(i) Each of Administrator and Owner hereby imevocably waives any
right it may have 1o raise as a defense that the Operator Termination Fee is excessive o1 punitive.

ARTICLE 8
REPRESENTATIONS AND WARRANTIES

Section 8.1  Representations and Warranties of Owner. Owner hereby represents and
warrants to Operator that:

(a) Existence and Powers. Owner is a public corporation and instrumentality of
the Commonwealth duly organized, validly existing and in good standing under the laws of the
Commonwealth. Owner has the required corporate pOWEI and authority to enter into this
Supplemental Agreement, carry out its obligations hereunder and consummate the transactions
contemplated hereby. Administrator has the required corporate power and authority to carry out
its obligations under this Supplemental Agreement and on behalf of Owner, including the power
and authority to bind Owner with respect to any matier contemplated umnder this Supplemental
Agreement.

(®) Due Authorization and Binding Obligation. The execution and delivery by
Owner of this Supplemental Agreement, the performance by Owner of its obligations hereunder
and the consummation by Owner of the transactions contemplated hereby have been duly and
validly authorized and approved by the required corporate oI other similar action on the part of
'Owner. This Supplemental Agreement has been duly and validly executed and delivered by
Owner, and (assuming due authorization, execution and delivery by Operator) this Supplemental
Agreement constitutes a legal, valid and binding obligation of Owner enforceable against Owner
in accordance with its t , except as such enforceability may be limited by bankruptcy,
insolvency, moratorium Or similar Applicable Law affecting creditors’ rights generally and by
general equity principles.

() No Conflicts. Neither the execution, delivery or performance by Owner of
this Supplemental Agreement, nor the consummation of the transactions contemplated hereby will:
(@) result in 2 material violation or breach of, or material default under, any provision of the
organizational documents of Owner; (ii) result in 2 violation of, or give any Governmental Body
the right to challenge any of the transactions contemplated hereby under, any Applicable Law
applicable to Owner; (iif) (A) resultn 2 violation or breach of, (B) constitute a defanlt under, (C)
result in the acceleration of or create in any party the right to accelerate, terminate or cancel or (D)
require the consent of any other Person under, any material contract to which Owner is a party; 0T
(iv) result in the creation or imposition of any Lien on any properties or assets of Owner.

13
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(@ No Consents. No consent, declaration OI filing with, or potice to, amy
Governmental Body is required by or with respect to Owner in commection with () the execution
and delivery of this Supplcmcntal Agreement OI (if) the performance by Owner of its obligations
hereunder, except (A) such as have been duly obtained or made and (B) in the case of clanse (1),
for those Governmental Approvals 10 be obtained after the Effective Date but before the Interim

Period Service Commencement Date. '

(e) No Litigation. There is no action, suit of other proceeding, at law or in
equity, before or by any court or Govermmental Body pending against Owner Of, to Owner’s
knowledge, threatened against OWneL, which if determined adversely against Owner would
reasonably be expected to materially and adversely affect @ the validity or enforceability of this
Supplemcntal Agreement oI (i) the performance by Owner of Operator of their respective

obligations hereunder.

 No Legal Prohibition. There 18 DO Applicable Law in effect on the date
hereof that would prohibit the execution, delivery ot performance by Owner of this Supplemental
Agreement and the transactions contemplated hereby.

Section 8.2 Representations and Warranties of Operator. Operator hereby
represents and warrants to Owner that:

(2)  Exastence and Powers. ManagementCo is 2 Jimited liability company duly
organized, validly existing and in good standing umnder the laws of Puerto Rico, and 18 qualified to
do business and m good standing n the Commonwealth. ServCo is a limited liability company
dnty organized, validly existing and in good standing umder the laws of Puerto Rico, and 18

ifed to do business and in good standing in the Commonwealth. Each of ManagementCo and
ServCo bas the required corporate power and authority to enter into this Supplemcntal Agreement,

carry out its obligations beretmder and consummate the transactions contemplated hereby.

®) Due Aufhorization and Binding Obligation. The execution and delivery by
Operator of this Supplcmcntal Agreement, the performance by Operator of its obligations
hereunder and the consummation by Operator of the transactions conternplated hereby have been
duty and validly authorized and approved by the required corporate oI other similar action on the
part of Operator. This Supplcmental Agreement bas been duly and validly executed and delivered
by Operator, and (assuming dne authorization, execution and delivery by Owner) this
Supplcmantal Agreement constitutes a legal, valid and binding obligation of Operator enforceable
against Operator in accordance wifh its terms, except as such enforceability may be limited by
bankruptcy, insolvencys moratorium Of similar Applicable Law affecting. creditors’ rights

generally and by general equity principles.

(0 No Conflicts. Neither the execution, delivery O performance by Operator
of this Supplemental Agreement, DOT the consummation of the transactions contemplated hereby
will: (i) resultina material violation of breach of, or material defanlt under, any provision of the
organizational documents of Operator; (ii) resultin 2 violation of, or give any Governmental Body
the right to challenge 20Y of the transactions contemplated hereby under, 20y Applicable Law
applicable 10 Operator; (iil) (&) result in a violation Of breach of, (B) constitute 2 default under,

(C) result in the acceleration of or creafe in any party the right to accelerate, termminate or cancel or



(D) require the consent of any other Person under, any material contract to which Operator isa
party; or (iv) result in the creation or imposition of any Lien on any properties or assets of Operator.

(@ No Consents. No consent, declaration or filing with, or notice to, any
Govemnmental Body 1s required by or with respect to Operator in connection with (@) the execution
and delivery of this Supplemental Agreement 0T (if) the performance by Operator of its obligations
hereunder, except (A) such as have been duly obtained or made and (B) in the case of clause (i),
for those Governmental Approvals to be obtained after the Effective Date but before the Interim
Period Service Commencement Date.

(e) No Litigation. There is DO action, suit or other proceeding, at law or m
equity, before or by any court or Governmental Body pending against Operator of, 0 Operator’s
knowledge, threatened against Operator, which if determined adversely against Operator would
reasonably be expected to materially and adversely affect () the validity or enforceability of this
Supplemental Agreement OI (ii) the performance by Operator or Owner of their respective
obligations hereunder. '

No Legal Prohibition. There is no Applicable Law in effect on the date
hereof that would prohibit the execution, delivery Or performance by Operator of this
Supplemental Agreement and the transactions contemplated hereby.

ARTICLE 9
DISPUTE RESOLUTION

Section 9.1  Disputes. Amy dispute 2mong the Parties arising out of, relating to or m
commection with this Supplemental Agreement or the existence, interpretation, breach, termination
or validity thereof shall constitute a Dispute and shall be resolved pursuant to the Dispute
Resolution Procedure.

ARTICLE 10
MISCELLANEOUS

Section 10.1 Fees and Expenses; Notices; Amendments; Relationship of the Parties.
Sections 20.1 (Fees and Expenses), 20.2 (Notices), 203 (Amendments) and 20.5 (Relationship of
the Parties) of the O&M Agreement are incorporated herein by reference, mutatis mutandis.

Section 10.2 Entire Agreement. This Supplemental Agreement, together with the O&M
Agreement, constitutes the entire agreement of the Parties with respect to the subject matter hereof
and supersedes any and all prior oral or written agreements, understandings, proposals,
representations oT warranties relating to this Supplemental Agreement. Without limiting the
generality of the foregoing, this Supplemental Agreement taken together with the O&M
Agreement shall completely and fully supersede all other understandings and agreements among
the Parties with respect 10 such transactions, including those contained in the RFP, the Proposal
by Operator of its Affiliate and any amendments or supplements to the RFP or the Proposal. If this
Supplemental Agreement does not become effective pursuant to its terms, then this Supplemental
Agreement shall not be deemed to amend or supplement the O&M Agreement and shall not be
consulted or used by the Parties to interpret any terms or conditions of the O&M Agreement.

15
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Section 10.3 Assignment and Transfer.

(a) By Operator. Operator shall not assign, transfer, convey, lease, encumber
or otherwise dispose of its rights or obligations under this Supplemental Agreement except to the
same Person or Persons to which it assigns, transfers, conveys, leases, encumbers OF otherwise
disposes of its rights or obligations under the O&M Agreement, provided such action is permitted
by the O&M Agreement.

() By Owner Owner shall not assign, transfer, convey, lease, encumber or
otherwise dispose of its rights ot obligations under this Supplemental Agreement except 10 the
same Person or Persons to which it assigns, transfers, conveys, leases, encumbers oI otherwise

disposes of its rights or obligations under the O&M Agreement, provided such action is permitted
by the O&M Agreement.

Section 10.4 Imterest on Overdue Obligations; Waivers; Severability; Survival; No
Third Party Beneficiaries; Remedies; Counterparts; Office of the Comptroller; Governing
Law; Commonwealth Obligations. Sections 20.7 (Interest on Overdue Obligations), 20.8
(Waivers), 20.9 (Severability), 20.10 (Swrvival), 20.11 (No Third Party Beneficiaries), 20.12
(Remedies), 20.13 (Counterparts), 20.14 (Office of the Comptroller), 20.15 (Governing Law) and
20.16 (Commonwealth Obligations) of the O&M Agreement are incorporated herein by reference,
mutatis mutandis.

[Signatures follow on next page]

16
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IN WITNESS WHEREOF, Owner, Administratot, ManagementCo and ServCo each has
caused this Supplemental Agreement to be duly executed as of the day and year first above written.

PUERTO RICO ELECTRIC POWER AUTHORITY

B‘y; : .
Name:
Title: e

= PUERTO RICO PUBLIC-PRIVATE
PARTNERSHIPS AUTHORITY, solely in its capacity
as ADMINISTRATOR

Name: _enld % e S
Title: oy Lt prlathed

[Signature Page 1o Puerio Rico Transmission and Distribution Sysiem Supplemental Terms Agréement]
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Exhibit A
Form of Supplemental Agreement Tax Opinion
, 202
Ladies and Gentlemen:

We have served as tax counsel to the Federal Oversight and Management Board (“FOMB”)
with respect to the Puerto Rico Transmission and Distribution System Operation and Maintenance
Agreement dated as of ___ 2020 (the «A greement”) by and among the Puerto Rico Electric
Power Autbority (the «Authority”), as OWDEL the Puerto Rico Public-Private Partnerships
Authority, 2as administrator  (the « A drpipistrator”), (‘ManagementCo”), and

(“ServCo” and, together with ManagementCo, the “Operator” and, collectively
with the Awuthority and the Administrator, the “Parties”). Pursuant 10 the terms of the Agreement,
the Operator will provide operation and management services relating to the Authority’s
transmission and distribution system (the «T&D System”). In addition, pursuant o the Puerto Rico
Transmission and Distribution System Supplemental Terms Agreement dated as of 2020
(the “Supplemental Agreement”) by and among the Parties, the Operator is commencing the o&M
Services as of the date hereof, although the Service Commencement Date has not occurred. The
Authority, its Affiliates, and other Govermnmental Bodies currently have outstanding obligations
the interest on which is exclnded from gross income for federal income tax purposes (the “Existing
Bonds™). On the date of issuance of each of the bond issues comprising the Existing Bonds, the
respective bond counsel for each such issuance delivered zn opimion (each an © pproving
Opinion™) that interest on the related Existing Bonds is excluded from gross income for federal
{ncome tax purposes under Section 103 of the Internal Revenne Code (the © ode”). Capitalized

—

terms not otherwise defined herein shall have the meanings ascribed thereto in the Agreement.

This opinion is being delivered in accordance with Section 2.3(f) of the Supplemental
Agreement.

In rendering the opinion set forth herein, we have reviewed (i) the Agreement, including
the exhibits thereto, (i) the Supplemental Agreement, (i) the System Contracts in effect as of the
date hereof, (iv) the opinion of Sargent and Lundy or another nationally recognized engineering
firm acceptable to the Parties, dated _ 202, which sets forth, among other things, the
reasonably expected weighted average economic life of the T&D System, and (v) sach other
opinions, certificates and documents as have been provided to us by the Authority and others in
commection with the Agreement. We have also relied upon the facts set forth In the representations
made by the Parties 10 the Agreement and such other documents and opinioDns to the extent we
deemed necessary to render the opinions set forth herein. Wehave not undertaken an independent
andit or investigation of the matters set forth in any of the foregoing and our opinion assumes the
accuracy of the information and any conclusions set forth therein and compliance with any

covenants and directions set forth in said documents, including the Agreement.
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In addition, the Code and the Revenue Procedure (as defined below), impose certain
requirements that must be met subsequent to the issuance and delivery of the Existing Bonds and
subsequent to the execution of the Agreement for interest on the Existing Bonds thereon to be and
remain excluded from gross Income for federal income tax purposes. Noncompliance with such
requirements could cause the interest on the Existing Bonds to be inchided in gross income for
federal income taX purposes retroactive to the date of issue of each issue of the Existing Bonds.

Section 103 of the Code provides generally that interest on a “private activity bond” is not
excluded from gross Income. Section 141 of the Code, I part, provides that a private activity bond
is an obligation issued as part of an issue that meets the private business tests. Under the private
business tests, bonds are treated as private activity bonds if the issue of which those bonds are 2
part satisfy both the private business use test and the private securify O payment test. The private
business nse test is met if more than 10 percent of the proceeds of an issue are nsed in the trade or
business of 2 nongovernmental person (“private business use”). Under Treasury regulation section
1.141-3, private business use can result from the use of the facilities financed by the issue,
including as a result of 2 lease of such property to 2 nongovcmmental person or 2 management
contract with respect to such property. The private security or payment test 15 generally met if the
payment of the principal of, or the interest on, more than 10 percent of the proceeds of an issue 18
(under the terms of such issue or any underlying arrangement) directly or indirectly: (A) secured
by any interest in property used or to be used for a private business use, or payments I respect of
such property, 0T (B) to be derived from payments (whether or not 10 the issuer) in respect of
property, of borrowed money, used or to be used for a private business use.

Under Treasury regulation section 1.141-3(b)(4), 2 management contract with respect to
financed property may result in private business use of that property, based on all of the facts and
circumstances. The regulations provide that 2 management contract with respect to financed

. property generally results in private business use of that property if fhe contract provides for
compensation for services rendered with compensation based, in whole or in patt, o0 2 share of
net profits from the operation of the facility, or if the service provider is treated as the lessee or
owner of financed property for federal income taX purposes.

Treasury regulation section 1.141-3 defines 2 management contract as a management,
service, or incentive payment contract between a governmental person and a service provider
under which the service provider pro .des services involving all, 2 portion of, or any function of,
a facility. For example, a contract for the provision of management SEIVICes for an entire hospital,
a contract for management services for a specific department of 2 hospital, and an incentive
payment contract for physician services o patients of a hospital are each treated as a nanagement
contract.

In Revenue Procedure 2017-13 (the “Revenue Procedure”) the Internal Revenue Service
provided a safe harbor under whicha management contract can be treated as not resulting in private
business use. The Revenue Procedure refers to the governmental owner of the related facilities 2s
the “qualified user” and the manager or operator as the “service provider.” Under the Revenue
Procedure, a management contract that satisfies the following conditions will not be treated as
resulting in private business use:
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(1) The payments 10 the service provider under the contract must be reasonable

compensation for services rendered during the term of the contract. “Compensation”

includes payments t0 reimburse actual and direct expenses paid by the service provider
and related administrative overhead expenses of the service provider.

(2) The contract must not provide 0 the service provider a share of net profits from the

operation of the managed property. Compensation o the service provider will not be

treated as providing 2 chare of net profits if no element of the compensation takes mto
account, Or 1S contingent upon, either the managed property’s net profits or both the
managed property’s TeVenues and expenses (other than any reimbursements of direct
and actual expenses paid by the service provider o imrelated third parties) for any fiscal
period. For this purpose, the elements of the compensation are the eligibility for, the
amount of, and the timing of the payment of the cornpensation. Incentive compensation
is not treated as providing 2 share of net profits if eligibility is determined by the service
provider’s performance in meeting one OT TDOIE standards that measure quality of
services, performance oI productivity.

(3) The contract must not, In substance, Impose UpOL the service provider the burden of
bearing any share of pet losses from the operation of the managed property-

(4) The term of the contract, as of the beginning of the term of the confract, including all
renewal options must not be greater than the lesser of 30 years OT 80 percent of the
weighted average reasonably expected econormic life of the managed property-

(5) The qualified user must exercise 2 significant degree of control over the use of the

managed property- This control requirement is met if the contract requires the qualified

aser to approve the apmmal budget of the managed property, capital expendifures with
respect to the managed property, each disposition of property that ig part of the
managed property, Tates charged for the use of the managed property, and the general
nature and type of use of the managed property (for exarmple, the type of services).

(6) The qualified user must bear the risk of 1oss Upon damage ot destruction of the managed
property (for example, due to force majeure).

(7) The service provider must agree that it is not entitled to and will not take any tax
position that is inconsistent with being a service provider to the qualified user with
respect to the managed property- For example, the service provider must agree not to

claim any depreciation of amortization dednction, investment tax credit, or deduction
for any payment as rent with respect to the managed property.

(8) The service provider must pot have any role or relationship with the qualified user that,
in effect, substantially limits the qualified user’s ability to exercise its rights under the
contract, based onall the facts and circumstances. A service provider will not be treated

as having 2 Tole OT relationship prohibited by this provision if: (2) no more than 20
peroent of the voting power of the governing body of the qualified user is vested in the
directors, officers, shareholders, partmers, members, and employees of the service
provider, in the aggregate; (b) the governing body of the qualified user does not include

A-3
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the chief executive officer of the service provider oT the chairperson (Or equivalent
executive) of the service provider’s governing body; and (¢) the chief executive officer
of the service provider is not the chief executive officer of the qualified user Or a0y of
the qualified user’s related parties.

Based upon our review of the foregoing documents, and assuming the accuracy of the
information and certifications, and compliance with the covenants, representations, and directions
set forth therein, and assurning cornpliance with the terms of the Supplemental Agreement, we are
of the opinion that neither the Supplemental Agreement nor any provision thereof, nor the
performance by each Party to the Supplemental Agreement of 1ts respective obligations thereunder
(including Operator’s administration of the System Contracts), adversely affects the exclusion
from gross Income of interest on the Existing Bonds of the Authority, Its Affiliates or another

Governmental Body for federal income tax purposes mder Section 103 of the Code.

This opinion 18 Jimited to the specific matter addressed herein and shall not be construed
as confirming oI restating the Approving Opinions. We have not been engaged to, DOT have we
mdertaken to, determine whether the interest on the Existing Bonds contimues to qualify as of this
date for exclusion from gross Income for federal income tax purposes. Accordingly, we eXpress
no opinion on such matter.

This opimion is de ivered as of the date hereof and relates solely to the Internal Revenue
Code and Treasury regulations as in effect on the date hereof. We disclaim a0y obligation 1o
advise you or any other person of developments of law or fact covered by this opinion that may
occur after the date hereof, including any amendments made subsequent to the date hereof to the
documents described above. Furthermore, We eXpress o opinion as to any federal, state OT local
tax law consequences with respect to the Existing Bonds, o1 the interest thereon, if any action 18
taken with respect 10 the Supplemental Agreement OI the proceeds thereof upon the advice Or

approval of other counsel.

A4
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This opinion is being delivered by us as tax counsel to the FOMB in connection with the
Supplemental Agreement and may not be relied upon by any other person, Or used or reproduced
for any other purpose, without our prior written consent.

Sincerely,

Nixon Peabody LLP
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Exhibit B

Form of Supplemental Agreement Reliance Letter

, 2020

Puerto Rico Transmission and Distribution System Supplemental Terms
Agreement dated as of ,202_

Ladies and Gentlemen:

In connection with the execution of the Puerto Rico Transmission and Distribution System
Supplemental Terms Agreement dated as of ___,202_Dby and among the Puerto Rico Electric
Power Authority, the Puerto Rico Public-Private Partnerships Authority, , and
(the “Supplemental Agreement”) we have delivered our final legal opinion relating to the mmpact
of the Supplemental Agreement on the federal income tax stafus of interest on bonds issued by the
Authority, its Affiliates, and other Governmental Bodies (the “Bonds”), dated the date hereof and
addressed to the Federal Oversight and Management Board. Capitalized terms not otherwise
defined herein shall have the meanings ascribed thereto in the Supplemental Agreerment.

B-1
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though the same were addressed to you. No attorney-client

en any addressee of this letter and our firm in connection
virtue of this leter.

Y ou may rely on said opinion as
relationship bas existed or exists betwe
with the Supplemental Agreement or the Bonds or by

Very truly yours,
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Execution Version.

LIMITED WAIVER in commection with the T&D O&M Agreement and the
Supplemental Terms Agreement (each 2s defined below), dated as of June 1, 2021 (this “W. aiver”),
by and among (@) Puerto Rico Electric Power Authority (“Qwner™), (1) the Puerto Rico Public-
Private Partnerships Authority (“Administratof’), (i) LUMA Energy, LLC (‘Mang_gemcntCo”)
and LUMA Energy ServCo, LLC (“ServCo” and, together with ManagementCo, “Operator” and,
together with Owner, Administrator and MaznagementCo, the «“parties”). Capitalized terms used

and not otherwise defined herein shall have the meanings assigned to them in the T&D O&M
Agreement or the Supplemental Terms Agreement, as applicable.

PRELIMINARY STATEMENTS

A Reference is made to: (1) that certain Puerto Rico Transmission and
Distribution System Operation and Maintenance Agreement dated as of Jume 22, 2020 (as
amended, modified or supplemented from time to time in accordance with its terms, the “T&D
0&M Agreement”) by and among the Parties, pursuant to the terms of which Operator will take
over the management, operation, maintenance, repair, Testoration and replacement of the T&D
System; and (2) that certain Puerto Rico Transmission and Distribution System Supplemental
Terms Agreement dated as of June 22, 2020 (as amended, modified or supplemented from time to
time in accordance with its terms, the “Supplemental Terms Agreement” and, together with the
T&D O&M Agreement the “Transaction Documents”) by and among the Parties, which
Supplemental Terms Agreement constitutes an integral part of the T&D O&M Agreement and
automatically becomes effective, pursuant to its terms, UpOLL the occurrence of certain conditions.

B. The Parties have worked diligently since the Effective Date of the T&D

O&M Agreement to carry out the Front-End Transition and, in accordance with its obligations
ymnder the T&D O&M Agreement, Operator has executed the Front-End Transition Plan and
completed the Handover Checklist, to ensure an orderly transition of the responsibility for the
management, operation, maintenance, Tepair, restoration and replacement of the T&D System to
Operator prior to the Target Service Commencement Date of May 8,2021 or as soon as practicable
thereafter. ’

C. Notwithstanding the efforts of the Parties, certain of the documentary
conditions precedent to the. commencement of the O&M Services have not been satisfied prior to
the date hereof, bowever, the Parties have agreed that (@) such conditions do not impede Operator
from providing such services pursuant to the Supplemental Terms Agreement and (ii) the Interim
Period Service Commencement Date will be the date hereof in order to enable Operator to begin
implementing its emergency response plan for the T&D System at the beginning of the Atlantic

hurricane Season.

D. Therefore, Administrator and Owner have determined that it is In the
interest of the people of Puerto Rico, to enable Operator to timely commence the vital work of
recovering and +ransforming the T&D System, for which Operator was selected and engaged
pursuant to the T&D O&M Agreement, and to avoid unnecessary costs o ratepayers, for the
Parties to agree to waive certain documentary conditions precedent set forth in the Transaction
Documents to Operator’s commencement of O&M Services, which Operator agrees it is prepared
to provide pursuant 0 the terms of the Supplemental Terms Agreement.
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E. Given that the Title T Exit has not occurred, after giving effect to this
Waiver and Administrator’s certificate to Operator pursuant 0 Section 2.3 of the Supplemental
Terms Agreement t0 be delivered on the date hereof, both the Supplemental Agreement Effective
Date and the Interim Period Service Commencement Date will be June 1, 2021.

F. The Parties will continue 1o work diligently to ensure that each Service
Commencement Date Condition waived pursuant to this Waiver for purposes of entering into the
Interim Period is satisfied during the Inferim Period such that the Service Commencement Date
may be achieved, thereby concluding the Interim Period and commencing the 15-year term of the
T&D O&M Agreement.

NOW, THEREFORE, in consideration of the premises and agreements, provisions and covenants
herein contained, the undersigned parties agree as follows:

SECTION 1. Waiver of Service Commencement Date Conditions by Administrator and

ManagementCo. I accordance with Section 4.5 of the T&D O&M Agreement, ManagementCo
and Administrator waive, o1 the terms set forth below:

(@ the condition precedent set forth in Section 4.5(d) of the T&D O&M Agreement
providing for the finalization of all of the dociments and instruments identified Article TV of
the T&D O&M Agreement, 0 the extent that Sections 4.1(e) and 4.1(f) of the T&D O&M
Agreement require ManagementCo t0 finalize each of the Federal Fundng Procurement Manual
and the Non-Federal Funding Procurement Manual, it being understood that Operator prepared 2
consolidated procurement manual, as required by Administrator and the Central Office for
Recovery and Reconstruction (“COR3"), that was approved by Administrator and CORS3 pursuant
to the requirements of the T&D O&M Agreement;

(b) the condition precedent set forth in Section 4.5(b) of the T&D O&M Agreement
related to the approval by PREB of the Performance Metrics, it being umnderstood that (i) prior 10
and until such time as the PREB issues a resolution and order approving the Performance Metrics,
for purposes of the Interim Period the Performance Metrics shall be those approved by
Administrator and subsequently filed by Operator with the PREB in docket mumber NEPR-AP-
7020-0025 on Febrnary 25,2021, and (i) such condition precedent must be satisfied prior to and
as a condition to the Service Commencement Date;

() the condition precedent set forth in Section 4.5(K) of the T&D O&M Agreement
related to the approval by PREB of the System Remediation Plan, it being umnderstood that (1) prior
to and tmtil such time as the PREB issues 2 resolution and order approving the System Remediation
Plan, for purposes of the Interim Period the System Remediation Plan chall be the plan filed by
Operator with the PREB m docket number NEPR-MI-2020-0019 on February 24, 2021, and (i)
snch condition precedent mmust be satisfied prior 1o and as a condition o the Service
Commencement Date;

@ the condition precedent set forth in Section 4.5(q) of the T&D O&M Agrecmcnt
related to the finalization of 2 final plan for the reorganization of Owner into' GenCo and GridCo
(the “PREPA Reorezanization”) and effectiveness of the GridCo-GenCo PPOA, it being understood
that:
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i a final plan for PREPA Reorganization shall be approved by the
applicable Governmental Bodies and implemented pursuant to the plan of reorganization
set forth in Exhibit A attached hereto prior to and as 2 condition to the Service
Commencement Date; and

. the GridCo-GenCo PPOA shall become effective upon the completion of
the PREPA Reorganization and receipt of any approvals required under Applicable Law
prior to and as 2 condition to the Service Commencement Date, it being further
mderstood that prior to the effectiveness of the GridCo-GenCo PPOA Owner and
Operator shalt abide by the guidelines set forth in Exhibit B attached hereto; and

(e)  the condition precedent set forth in Section 4.5(u) of the T&D O&M Agreement
related to the execution of the FOMB Protocol Agreement by each of Owner, Administrator,
Operator and the FOMB, it being understood that the FOMB Protocol Agreement will be executed
by Operator and the FOMB, for itself and as representative of Owner under PROMESA.

SECTION 2. Waiver of Service Commencement Date Conditions by Administrator. In
accordance with Section 4.5 of the T&D O&M Agreement, Administrator partially waives, on the
terms set forth below: .

() the condition precedent set forth in Section 4.5(a) of the T&D O&M Agreement
providing for the fulfillment of all of the ManagementCo Service Commencement Date
Conditions, to the extent that Operator has not procured, due in part to market conditions, the
specific policies of Required Insurance set forth in Exhibit C attached hereto as required by Section

e e e

4.2(d) of the T&D O&M Agreement, it being understood that such condition precedent must be

satisfied within the timeframe set forth for each such Required Insurance in Exhibit C, if 2
timeframe is stated in Exhibit C; and

) the condition precedent set forth in Section 4.5(a) of the T&D O&M Agreement
providing for the fulfiltment of all of the ManagementCo Service Commencement Date
Conditions, to the extent that Operator is unable to make the certification required by
Section 4.2(m) of Operator’s representations set forth in Section 19.2(e) of the T&D O&M
Agreement as 2 result of the ongoing judicial proceedings set forth in Exhibit D attached hereto,

as applicable, it being understood that such condition precedent must be satisfied prior to and as 2
condition to the Service Commencement Date.

SECTION 3. Waiver of Service Commencement Date Conditions by ManagementCo.
ManagementCo partially watves the condition precedent set forth in Section 4.5(b) of the T&D
O&M Agreement providing for the fulfiltment of 21l of the Owner Service Commencement Date
Conditions, to the extent that Owner is tmable to make the certification required by Section 43(a)
of Owner’s Tepresentations set forth in Section 19.1(¢) of the T&D O&M Agreement as 2 result of
the ongoing judicial proceedings set forth in Exhibit D attached hereto, as applicable, 1t being
mderstood that such condition precedent must be satisfied prior to and as 2 condition to the Service
Commencement Date.
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SECTION 4. Interim Period Service Commencement Date Conditions Precedent.

(& In accordance with Section 104 of the Supplemental Terms Agreement,
ManagementCo and Administrator waive the requirernent under Section 2.3 of the Supplemental
Terms Agreement that Administrator deliver a certificate to Operator at least three Business Days

prior to the Interim Period Service Commencement Date, it being understood that Administrator
chall deliver such certificate on or before the date of this Waiver.

®) Operator confirms that the order granted by the Title III Court, a copy of which is
attached hereto as Exhibit E (the «A dministrative Expense Order”), is reasonably acceptable to
Operator for purposes of Section 2.3(b) of the Supplemental Terms Agreement. In accordance
with Section 10.4 of the Supplemental Terms Agreement, ManagementCo and Administrator
waive, for purposes of the Tnterim Period, the condition precedent set forth in Section 2.3(b) of the
Supplemental Terms Agreement that the Administrative Expense Order be final and non-
appealable.

(¢©) In accordance with Section 104 of the Supplemental Terms Agreement,
ManagementCo and Adrministrator waive the requirement set forth in Section 4.7 of the
Supplemental Terms Agreement that all Service Accounts (other than the Contingency Reserve
Account) shall have been funded not less than 10 Business Days prior to the Interim Period Service
Commencement Date, it being understood that: (i) Administrator and Owner shall irrevocably and
unconditionally authorize and instruct the Puerto Rico Fiscal Agency and Financial Advisory
Authority and the Puerto Rico Treasury Department (with a copy t0 Operator) to fund, at or before
9:00 am AST on the date of this Waiver, all Service Accounts (other than the Contingency
Reserve Account) in immediately available funds in the amounts required by the Transaction
Documents; (ii) evidence of such funding (by way of Federal Reference Number or equivalent)
shall be provided to the Parties hereto, as soon as available, on the date of this Waiver; (iii) all
Qervice Accounts (other than the Contingency Reserve Account) must be funded In immediately
available fimds in the amounts required by the Transaction Documents, within 2 Business Days
after the date of this Waiver; and (iv) the Contingency Reserve Account must be funded m
immediately available funds in the amounts required by the Transaction Documents, on or before
the 10th Business Day after the Interim Period Service Commencement Date.

SECTION 5. Effect of Limited Waivers; Interim Period Service Commencement Date.
The Parties agree that: (a) after giving effect to this Waiver, the Supplemental Agreement Effective
Date is Fune 1, 2021; (b) after giving effect to this Waiver and Administrator’s certificate to
Operator pursuant to Section 2.3 of the Supplemental Terms Agreement to be delivered on the date
hereof, the Interim Period Service Commencement Date is June 1, 2021; and (c) the waivers set
forth herein are for the limited purpose of entering into the Interim Period, and the Service
Commencement Date has not occurred and contines to be subject to the satisfaction or subsequent
waiver of all Service Commencement Date Conditions, as set forth m Section 6.1 of the

Supplemental Terms Agreement.

SECTION 6. Conditions to Effectiveness. This Waiver shall become effective only upon
Administrator’s receipt of counterparts to this Waiver duly executed by the Parties.
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SECTION 7. Amendment or Modification. This ‘Waiver may not be amended or modified
except by writien instrument signed by all the Parties. Each such instrument shall be reduced to
writing and shall be designated on its face an « Amnendment” or an «A ddendum” to this Watver.

SECTION 8. Conditional and Limited Waivers. The limited waivers set forth in Section 1
(Waiver of Service Commencement Date Conditions by Administrator and ManagementCo),
Section 2 (Waiver of Service Commencement Date Conditions by Administrator) and Section 3
(Waiver of Service Commencement Date Conditions by ManagementCo) of this Waiver shall be
conditional and effective only in the specific mstances described herein and nothing herein shall
be construed to limit or bar any rights or remedies of the Parties, except to the extent of the waiver
of those certain Service Commencement Date Conditions set forth herein. For the avoidance of
doubt and without Hmiting the generality of the foregoing, the Parties agree that, other than as
expressly contemplated m this Waiver, no change, amendment, covenant, waiver or consent with
respect to the terms and provisions of anmy of the Transaction Documents is intended or
contemplated hereby (which terms and provisions remain unchanged and in full force and effect
other than as expressly set forth herein).

SECTION 9.Governing Law. This Waiver and all matters, claims, controversies, disputes,
suits, actions O proceedings arising out of, or relating to, this Waiver and the negotiation,
execution or performance of this Waiver, including all rights of the Parties (whether sounding in
contract, tort, common oI statutory law, equity or otherwise) in connection therewith, chall be
interpreted, construed and governed by and in accordance with, and enforced pursuant 1o, the
internal laws of the Commonwealth (excluding any conflict of laws, rule or principle which might
refer such interpretation to the laws of another jurisdiction), except where the federal suprermnacy

clanse requires otherwise.

SECTION 10. Counterparts. This Waiver may be executed in one O TOTE counterparts,
each of which shall be deemed to be an original and all of which, when taken together, shall be
deemed to be one and the same agreement oI document. A signed copy of this Waiver transmitted
by email or other means of electromic transmission shall be deemed to have the same legal effect
as delivery of an original executed copy of this Waiver for all purposes.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the parties hereto have caused this Waiver to be duly executed and
delivered as of the day and year first above written.

PUERTO RICO ELECTRIC POWER AUTHORITY

By:
Name:
Title:

PUERTO RICO PUBLIC-PRIVATE
PARTNERSHIPS AUTHORITY, solely in its capacity
as ADMINISTRATOR

By:
Name:
Title:

LUMA ENERGY, LIC

By:
Name:
Title:

By:
Name:
Title:

LUMA ENERGY SERVCO, LLC

By:
Narme:
Title:

By:
Name:
Title:
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PUERTO RICO PUBLIC-PRIVATE PARTNERSHIPS
AUTHORITY, solely in its capacity as
ADMINISTRATOR

/
By:
Name: in E. Fon es Gomez

Title: E ecutive Director
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LUMA ENERGY, LLC

By:
Name: i
Title: Chief Financial Officer ~
W_ﬂiﬁﬂe gSﬁZﬁg gbg
BY: Wayn Stansby (May 28 7:56 EDT)
Name: Wayne Stensb :
LUMA ENERGY SERVCO,LLC
BY: - i ::.:P. L o et
By . _ DMl ____——
Title: Chief Financial Officer
W_@/f@ Sten [ﬁg
BY-_ WayneStensby (May 28,2021 7:56 EDT)
Name: Wayne Stensb
Tite: — PresdemBCE0

[Signature Page to Waiver)
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EXHIBIT A

PLAN OF REORGANIZATION

The email below was sent by Owner to the Financial Oversight and Management Board for
Puerto Rico on May 7, 2021.

Good evening fiscal plan working group:

Attached is the revised draft for FY?22 PREPA fiscal plan (the “Proposed PREPA Fiscal Plan”), which is
being resubmitted following the receipt of FOMB’s Notice of Violation (NOV) letter dated May 3, 2021
and addressing comments contained therein under section IO (i.e. Detailed discussion of required
revisions to PREPA’s Proposed Plan) as follows. The attached is being submitted by PREPA subject to
the comments and clarifications below, and with the intent of continued work and collaboration amongst
the FOMB and PREPA teams leading to the certification of the PREPA. Fiscal Plan.

A Transition to private operator and reorganization

1. Employee Transition — as set forth in the Proposed PREPA Fiscal Plan,
PREPA and AAFAF recently agreed on establishing a voluntary transition
program (VTP) for certain PREPA employees. PREPA will submit the VTP
details to FOMB for incorporation mto the Fiscal Plan to be certified after the
AAFAF Board authorizes the proposed VTP.

5. Operating Reserve Accounts —2 section with discussion and supporting exhibit
has been added to Chapter 3

3. Reorganization — PREPA is committed to achieving the full reorganization
envisioned in the Proposed Fiscal Plan. To that end, PREPA has been working
closely with the P3A and its advisors on charting 2 path forward that complies
with the 2021 Commonwealth Certified Fiscal Plan, as well as the 2020 PREPA
Certified Fiscal Plan.

As a first step, and as set forth in the Proposed Fiscal Plan, PREPA and P3A consider that,
weighing the legal complexities and intricacies of the T3 process, it is best to first establish
the GenCo subsidiary to legally segregate the generation assets from the T&D assets, which
is consistent with the 2021 Commonwealth Certified Fiscal Plan. LUMA is intimatety
involved in the process to ensure that the adequate operational framework is in place for
Service Commencement Date and beyond.

Setting up the GridCo subsidiary involves a host of complexities that would most likely
distract LUMA  as it cormmences operations and embarks on the process t0 transform the
T&D System. To that end, PREPA and P3A are evaluating the steps necessary for the
establishment of a new subsidiary to hold the T&D assets. The process 0 establish the
GridCo subsidiary is significantly more complex than setting up GenCo, given that, among
other things, (1) transferring the T&D assets and the associated revenues and contracts to 2
subsidiary may have an impact on Title IIT proceedings, and (2) there are existing gaps in

property titles, records and inventories necessary to responsibly umndertake the transfer of all
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T&D assets. PREPA proposes to develop 2 work plan to set up GridCo in close collaboration
with LUMA, P3A and FOMB to ensure alignment and a smooth transition that does not
impact LUMA’s operations or the pending Title T proceedings.

PREPA understands that this two-step approach is entirely consistent with the 2021 Central
Government Fiscal Plan, as certified by the FOMB on April 23,2021, which gives way to
PREPA remaining as owner of the T&D Assets (See Exhibit 60 of the 2021 Commonwealth
Certified Fiscal Plan, which states that GridCo “refers o PREPA, in its capacity as Owner of
the T&D assets™).

[

We look forward to continuing working collaboratively towards achieving the certification of the PREPA

Fiscal Plan. Please let us know when you would like to set up a working session to discuss the Proposed
Fiscal Plan, and accompanying workbook.

Cordialty,

Romano
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EXHIBIT B

GRIDCO-GENCO GUIDELINES

1. Subjectto paragraph 2 below, PREPA! shall continue to operate, maintain and manage the
Legacy Generation Assets, including necessary fnel procurement and transportation, based
on current procedures and practices.

5 PREPA shall take such actions as may be necessary to allow LUMAZ to perform its duties,
obligations and responsibilities as Operator of the T&D System ® pursnant to the
Transmission and Distribution System Operation and Maintenance Agreement (the “T&D
O&M Agreement”), including Section 5 .13(d) therein and the System Operation
Principles,* in each case, as they relate to the Legacy Generation Assets, including:

a. complying with LUMA’s dispatch of the Legacy Generation Assets and making
available to LUMA all electricity and ancillary services therefrom in accordance
with the System Operation Principles;

b. providing LUMA with timely data and information and access thereto with respect
to PREPA’s operation and maintenance of the Legacy Generation Assets,
including: (i) such data and information as may be needed for LUMA to manage
dispatch operations pursuznt to the T&D O&M Agreement and the System
Operation Principles and (if) providing 2 certificate from an authorized senior
executive certifying to LUMA that all fuel costs used to support the quarterly foel
purchase adjustment charge (FCA) submitted to PREB are true and correct to the
best of his/her knowledge;

c. providing LUMA with access, upon prior notification, to the Legacy Generation
Assets, inchading their premises, as may be needed by LUMA in connection with
the demarcation of the T&D System facilities and equipment physically located
within or adjacent to the Legacy Generation Assets; and

d. providing LUMA with timely and reasonable updates with respect to the
requirements for adequate availability of necessary generation TeSOUICEs that can
be called upon by LUMA to provide electric service and reactive power as needed
to serve the needs of the customers of the Commonwealth of Puerto Rico, all in
accordance with the System Operation Principles, including reporting of
information that is currently provided, including availability status from daily
communications with the Legacy Generation Asset plants, and performance data as

1 ATl references to PREPA. herein refer to PREPA in its capacify as owner and operator of the Legacy Generation
Assets.

2 A1l references to LUMA herein refer to LUMA in its capacity as Operator under the T&D O&M Agreement.

3 All capitalized terms used but not defined herein have the meanings specified in the T&D O&M Agreement.

4 System Operation Principles means those System Operation Principles as delivered to PREB on February 25% and
as may be supplemented as part of the PREB proceeding, and once approved by PREB, such approved System
Operation Principles.
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currently provided via the PI System and other data source, and timely notification
when any circumstances affect changes to this information.

3. LUMA shall provide PREPA with reasonable estimates with respect to the requirements
for adequate availability of necessary generation TesOuUICes that can be called upon by
LUMA to provide electric service and reactive pOWer as needed to serve the needs of the

customers of the Commonwealth of Puerto Rico, all in accordance with the System
Operation Principles.

4. PREPA, LUMA and Administrator shall cooperate on negotiating and finalizing (i) the
terms of the Grdco-Genco Operating Agreement, including any and all schedules, exhibits
and ammexes thereto and (11) a generation interconnection agreement and plant level

a.grce:x:r_u:nt5 with respect to the Legacy Generation Assets, In each case, within one hundred
twenty (120) days after the Interim Period Service Commencement Date and submit to
PREB within ten (1 0) days thereafter. ‘

5. PREPA and LUMA shall cooperate:

a asnecessary to ensure that (i) PREPA personnel do not physically interfere with or
‘harass LUMA personnel of its contractors in the performance of LUMA’s duties,
obligations and responsibilities as Operator of the T&D System pursuant t0 the
T&D O&M Agreement and the System Operation Principles, (ii) LUMA personnel

do not physically interfere with or harass PREPA personnel or its contractors in the
performance of PREPA’s duties, obligations and responsibilities as owner and
operator of the Legacy Generation Assets pursuant 1o the System Operation
Principles and (ii1) the proper authorities are notified of any atternpts by third parties

to physically interfere with TUMA’S performance of its duties, obligations and
responsibilities as Operator of the T&D System pursuant to the T&D O&M

Agreement and the System Operation Principles;

b. in all matters relating to (i) the interconnection points between the T&D System
and the Legacy Genera’ ion Assets and (i) common facilities;

. with respect to matters pertaining to outage management (planned and unplanned)
and emergency Iesponse in accordance with the System Operation Ponciples;

d. toidentify the activities, roles and responsibilities of the parties that will apply with
respect to the T&D System facilities and equipment physically located within or
adjacent to the Legacy Generation Assefs; '

5 The plant level agreement will provide for the parties thereto to comply with the requirements of (i) the Agreed
Operating Procedures established pursuant fo the T&D O&M Agreement and (ii) the generator capability procedures
(i.e., the procedures by which PREPA and, once the fature operators are in place, such future operators on behalf of

PREPA, will provide accurate information regarding the Legacy Generation Assets’ performance capabilities that is
verifiable based on standard tests), both of which will be attached thereto.
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e. by notifying the other party by no later than June 1, 2021, of one or more persons
designated as the point of contact for all communications between the parties,
including, without limitation, 2 person designated as the point of contact for all
communications with respect to emergency 1esponse matters;

f resolve any disagreements relating to the relationship between LUMA as Operator
of the T&D System and PREPA in its capacity as generation operator; and

g in matters relating to compliance with Puerto Rico energy public policy, statutory
and regulatory mandates, including but not limited to, areas such as reserve MAargins
and resource adequacy, including compliance with applicable provisions of the
“pperto Rico Energy Transformation and RELIEF Act” (“Act 57-20147), as
amended, as it relates to LUMA’s duties thereunder, the “Puerto Rico Energy
Public Policy Act” (“Act 17-20 19”") and the Integrated Resource Plan and Modified
Action Plan, adopted by the Puerto Rico Energy Bureau, Case No. CEPR-AP-2018-
0001.

6. PREPA shall continue to be responsible for managing, procuring, nominating, scheduling

and coordinating the transportation and delivery of all the fuel requirements of each of the
Legacy Generation Assets (all charges In comnection with the foregoing, the “Fuel
Charges”). PREPA shall provide LUMA with monthly invoices relating to such Fuel
Charges. LUMA shall be responsible for the payment of amounts due pursuant to such
invoices, only to the extent funds are available for such Fuel Charges in accordance with
the T&D O&M Agreement. PREPA shall provide LUMA with timely quarterly fuel reports
as agreed to by the Parties to support the submission by LUMA to PREB as well as the
underlying data and information on which the fuel reports are based and any additional
- jnformation requested by PREB.

_ PREPA shall provide LUMA with invoices on a monthly basis that inchade all generation
related expenses, including documented payroll. LUMA shall be responsible for the
payment of amounts due pursuant to such imvoices in accordance with the T&D O&M
Agreement.

. PREPA and LUMA shall perform all the items herein in accordance with the terms and
conditions of the T&D O&M Agreement 10 the extent applicable.
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EXHIBIT D

PENDING LITIGATION

A Affecting the representations and warranties of ManagementCo pursuant to Section 19.2(e)

of the T&D O&M Agreement:

_ In Re: Certificate of Energy Compliance, Cases no. CC-2020-579 and no. 2020-592,
before the Supreme Court of Puerio Rico.

. Inre: The Financial Oversight and Management Board of Puerto Rico, Case:17-04780-
LTS.

_ UTIER et al v. Pedro Pierluisi, in his official capacity as Governor of Puerto Rico, et al.,
Adv. Proc. No. 21-00041.

. SREAEE et al v. Pedro Pierluisi, in his official capacity as Governor of Puerto Rico, et
al., Adv. Proc. No. 21-00049.

_ Affecting the representations and warranties of Owner pursuant to Section 19.1(e) of the
T&D O&M Agreement:

_ In Re: Certificate of Energy Compliance, Cases DO. CC-2020-579 and no. 2020-592,
before the Supreme Court of Puerto Rico.

. Inre: The Financial Oversight and Management Board of Puerto Rico, Case:17-04780-
LTS.

_ UTIER et al v. Pedro Pierhiisi, in his official capacity as Governor of Puerto Rico, et al,
Adv. Proc. No. 21-00041. -

_ SREAEE et al v. Pedro Pierluisi, in his official capacity as Governor of Puerto Rico, et
al., Adv. Proc. No. 21-000495.

_ Acevedo Serrano, et. al., v. Autoridad de Energia Eléctrica, et al., Civil No.
S12021CV03043.
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ORDER GRANTING ADMINISTRATIVE EXPENSE TREATMENT
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UNITED STATES DISTRICT COURT

DISTRICT OF PUERTO RICO
X

THE FINANCIAL OVERSIGHT AND
MANAGEMENT BOARD FOR PUERTO

RICO,
as representative of No.17BK 3283-LTS
THE COMMONWEALTH OF PUERTO RICO (Jointly Administered)
et al,
Debtors.!
—X
Inre: PROMESA
Title T
THE FINANCIAL OVERSIGHT AND
MANAGEMENT BOARD FOR PUERTO
RICO,
as representative of No. 17 BK 47 80-LTS
PUERTO RICO ELECTRIC POWER
AUTHORITY,
Debtor.
— >4
1 The Debtors in these Title III Cases, 2long with each Debtor’s respective Title I case

number and the last four (4) digits of each Debtor’s federal tax jdentification number, a8

PROMESA
Title TIT

applicable, are the () Commonwealth of Puerto Rico (the «(Commonwealth”)
of Federal Tax ID: 348 1), @)

(Bankruptcy Case No. 17-BK-3283-LTE) (Last Four Digi
Puerto Rico Sales Tax Financing Corporation (“COFINA”) (Bankruptcy Case No. 17-
BK-3284-LTS) (Last Four Digits of Federal Tax ID: 8474); (iii) Puerto
and Transportation Authority (“HTA”) (Bankruptcy Case No. 17-BK-3567

Four Digits of Federal Tax ID: 3 808); (iv) Employees Retirement System of the

Govemment of the Commonwealth of Puerto Rico (“ERS™) (Bankrupicy Case No. 17-
BK-3566-LTS) (Last Four Digits of Federal Tax ID: 968 6); (v) Pu

(Title III case numbers are listed as Bankruptcy Case numbers due to software

limitations).

210503MEMORDRLELIMAADM]NEXPMOT VERSIONMAY3,2021

Rico Highways
-LTS) (Last

erto Rico Electric
Power Authority (“PREPA”) (Bankrupicy CaseNo.1 7-BK-4780-L

of Federal Tax ID: 3747); and (vi) Puerto Rico Public Buildings

TS) (Last Four Digits
Authority (“PBA”)
(Bankruptcy Case No. 19-BK-5 523-LTS) (Last Four Digits of Federal Tax ID: 380 1)




| Case:17-CRAHEPTS | St PHES S HRRDSSIZL ERAPIHE ORI 2GS “Dese: Main

Document - Page 2 of 16 :

MEMORANDUM ORDER GRANTING GOVERNMENT PARTIES’ MOTIONFOR ORDER
AILLOWING ADMINISTRATIVEEXPENSE CLATM FOR AMOUNTS TO BePAD TO LUMA ENERGY BY
PREPA DURING INTERIM PERIOD UNDER SUPPLEMENTAL AGREEMENT AND THE T&D CONTRACT

Before the Court is the Government Parties ’ Motion for Order Allowing
Administrative Expense Claim for Amounts to Be Paid to LUMA Energy by PREPA During
Interim Period Under Supplemental Agreement and the T %D Contract (Docket Entry No. 24 17
in Case No. 17-4780 and Docket Entry No. 16241 in Case No. 17-3283, the “Motion”).2
Through the Motion, the Financial Oversight and Management Board for Puerto Rico (the
“Oversight Board™), the Puerto Rico Fiscal Agency and Financial Advisory Authority
(“AAFAF”), and the Puerto Rico Electric Power Authority (“PREPA” and, collectively with the
Oversight Board and AAFAF, the “Government Parties™) seek entry of an order allowmng an
administrative claim in favor of LUMA Energy, LLC and LUMA Energy ServCo, LLC
(together, “LUMA Fnergy”) for certain accrued and unpaid amounts required to be paid by
PREPA to LUMA Energy under the Puerto Ricd Transmission and Distribution System
Operzation and Maintenance Agreement (Docket Entry No. 20534, the “T&D Contract”), dated
June 22,2020, and the supplemental agreement thereto (the “Supplemental Agreement™), entered
into by and among PREPA, the Puerto Rico Public-Private Partnerships Authority, and LUMA
Energy.

The Court heard oral argument with respect to the Motion on April 28,2021, and
has considered carefully all of the submissions and argaments made connection with the

Motion.? The Court has subject matier jurisdiction of this contested matter pursuant to section

2 Unless otherwise specified, all docket entry references in the remainder of this
Memorandum Order are to entries in Case No. 17-4780.
3 In addition to the Motion, the Court has reviewed (i) the Limited Objection of Whitefish

Energy Holdings, LLCto Government Parties’ Motion for Order Allowing
Administrative Claims for Amounts 1o Be Paid to LUMA Energy by PREPA During

210503 MEI\!IOR.DRELT_MAADI\MBXI’MOT VERSION MAY 3,2021 2
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306(2) of the Puerto Rico Oversight, Management, and Economic Stability Act (“PROMESA”),

48 U.S.C. §2166. For the following reasons, the Motion 18 granted.

BACKGROUND
The Court hereby incorporates by reference the factual summary set forthin the
Memorandum Opinion Granting in Part and Denying in Part PREPA’s Motion for Entry ofan
Order Allowing Administrative Expense Claim for Co mpensation for Fi ront-End Transition
Services Under the Puerto Rico Transmission and Distribution System Operation and

Maintenance Agreement with LUMA Energy (Docket Entry No. 2258, the “Front-End

Administrative EXpense Opimion’™). Seelnre Fin. Oversight & Memt. Bd. for PR,621BR

289 D.P.R 2020) (“LUMA Energy”)- The following additional facts are drawn fromthe

Government Parties’ submissions in support of the Motion and are umdisputed, unless otherwise

" indicated.

Interim Period Under Supplemental Agreement and the T&D Contract (Docket Entry No.
2436); (i) UTIER’s Objection to the Government Parties * Motion for Order Allowing
Administrative Expense Claim for Amounts 10 Be Paid to LUMA Energy by PREPA
During Interim Period Under Supplemental Agreement and the T&D Contract (Docket
Entry No. 2435, the «(JTIER Objection”); (311) SREAEE s Objection to the Government
Parties’ Motion for Order Allowing Administrative Expenseé Claim for Amounts to Be
Pgid to LUMA Energy by PREPA During Interim Period Under Supplemental Agreement
and the T&D Contract (Docket Entry No. 2437); (iv) Cobra Acquisitions LLC’s
Objection to Government Parties ’ Motion for Order Allowing Administrative Expense
Claim for Amounts 10 Be Paid to LUMA Energy by PREPA During Interim Period Under
Supplemental Agreement and the T&D Contract (Docket Entry No. 2438); (v) the
Renewed Limited Objection of Official Committee of Unsecured Creditors 10 Government
Parties’ Motion for Order Allowing Administrative Expense Claim for Amounts o Be
Paid to LUMA Energy by PREPA During Interim Period Under Supplemental Agreement
and T&D Contract (Docket Entry No. 2439); and (vi) the Omnibus Reply in Support of
Government Parties’ Motion for Order Allowing Administrative Expense Claim for
Amounts to Be Paid to LUMA Energy by PREPA During Interim Period Under

Supp lemental Agreement and T&D Contract (Docket Entry No. 2458).

210503MEMORDRELUMAADMJI~IEXPMOT VERSIONMAY3,2021 3
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LUMA Energy’ sAanticipated performance of operational and management
services (the “O&M Services”) with respect to PREPA s transmission and distribution sysiem
(the “T&D System™)18 2 comerstone of the T&D Contract. (See Mot. 1728 -29.) One ofthe
original preconditions for LUMA Energy’s commencement of the O&M Services was the
requirement that PREPA obtain necessary Title ITI Court approvals, which include confirmation
of aplan of adjustment for PREPA. (Mot. 31 (citing T&D Contract § 4.5(0)).) Because, mn
negotiating the T&D Contract, the Oversight Board believed that PREPA might not be able to
confirm and consummate a plan of adjustment by the time LUMA Energy is otherwise prepared
to commence the O&M Services, the Oversight Board requested amendments to the T&D
Contract, which were inclnded in the Supplemental Agreement. (Id. 1932-33) Specifically, the
éupplemcntal Agreement provides for the cormmencement of the O&M Services if all other
conditions precedent to the «gervice Commencement Date,” other than PREPA’s exit from Title
I and delivery of 2 certain tax opinion and reliance letter, are satisfied or waived (the * ‘Interim
Service Commencement Date™). 3d. 1934 (citing Supplemental Agreement §§ 2.2 &2.3).) The
Interim Service Commencement Date be gins a period (the “Interim Period”) during which the
Supplemental Agreementisin effect, and LUMA Energy will assume full control of the T&D
System until the earlier of (1) the date on which a plan of adjustment for PREPA is confirmed
and (ii) the “Interim Period Termination Date » which, unless extended by agreement of the
parties, will occur eighteen months after the Interim Service Commencement Date if no such
plan of adjustment has been confirmed. (4. (citing Supplemental Agreement § 7 1))

The Supplemental Agreement requires, as 2 prerequisite to the Interim Service
Commencement, that the Title I Courthave entered a final and non-appealable order granting

administrative expense treatment forany accrued and unpaid amounts required to be paidunder

210503 IVIEMORDRELUMAADMINEXP Mot VERSION MAY 3,2021 4
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the T&D Contract and the Supplemental Agreement during the Interim Period (the “Interim

Obligations™). (Id. 935 (citing Supplemental Agreement § 2.3 (b).) The Interim Obligations

consist primarily of: (i) an “Interim Period Service Fee” of $115 million anmally, payablen

monthly installments, (i) PREPA’s indemnification obhga;dons running in favor of LUMA

Energy and its affiliates during the Interim Period, and (iif) 2 $115 million “Termination Fee,”
- payable upon the occurrence of the Tnterim Period Termination Date. (Id. 36 (citing

Supplemental Agreement §§ 3.3 & 7.2(c) and T&D Contract § 18 .2).)

Relevant Procedural History

On July 7,2020, the Government Parties filed PREPA’s Motion for Entry ofan
Order Allowing Administrative Expense Claim for Compensation for Fi ront-End Transition
Services Under Puerto Rico Transmission and Distribution System Operation and Maintenance
Agreement with LUMA Energy (Docket Entry No. 2053, the “Front-End Administrative Expense
Motion”), which sought an order allowng an administrative expense claim for certain fees
associated with the transfer of operation and maintenance of the T&D System to LUMA Energy.
Several parties filed objectionsto the Front- End Administrative Expense Motion, including
Uni6n de Trabajadores de 1a Industria Eléctrica y Riego, Inc. (“UTIER”), Sistema de Retiro de
los Empleados dela Autoridad de Energia Eléctrica (“SREAEE” and, 1o gether with UTIER, tbc
“{Jpnion Entities”), the Official Committee of Unsecured Creditors (the “UJCC”), Cobra
Acquisitions, LLC (“Cobra”), and ‘Whitefish Energy Holdmgs, LLC (“Whitefish™).

On October 19,2020, the Courtissued the Front-End Administrative Expense
Opinion. The Court held that (i) the Front-End Administrative Expense Motion was ripe for

consideration, (ii) operating expenses of PREPA are eligible for administrative expense priority

210503 MEM OrDRELUMA ADMIN EXP Mot VERSION MAY 3,2021 5
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under section 503 ®AXA) of the Bankrupicy Code based on the text and structure of
PROMESA, and (iii) the «Front-End Transition Service Fees,” except for late fees, qualified for

administrative expense prority. LUMA Energy, 621 B.R- 89, The Court declined to address

fhe UCC’s arguments conceming the Supplemental Agreement, noting thgt guch arguments Were
largely irrelevant 0 the Front-End Administrative Expense Motion and that the UCC would bave
the opportunity to raise its argonments Im the context of futire motion practice. 1d. at 302. The
Union Entities appealed certain rulings in the Front-End Administrative Expense Opinionto the

United States Court of Appeals forthe First Circuit, and briefmg of that matter is ongoimng.

DISCUSSION
The Government Parties BOW seek an order pursuant to sections 503(b) and

507(a)2) of the Bankruptcy Code allowing an administrative eXpense claim in favor of LUMA
Energy for the Interim Obligations.* Relying on section 503 (b)(1)(A) ofthe Bankruptcy Code,
the Government Parties assert that the Interim Obligations qualify for administrative eXpense
priority because the O&M Services a1t beneficial to PREPA. The Union Entities object t0 the
Motion, arguing that (i) the Motion is unripe for adjudication, (1) administrative eXpense priority
treatment 18 unavailable in Title I cases, and (iii) the Interim Obligations do not qualify as
administrative eXpenses under section 5 03(b)(1)(A). The UCC has filed a limited objection to
the Motion, which takes issue with certain specific aspects of the Supplemental Agreement.
Cobra and Whitefish, both of which have sought allowance of their own administrative expense

claims againstPREPA in separate contested matters, object o the Motion only insofar as the

4 Sections 503 and 507 (2)(2) of the Bankruptcy Code are made applicable in these Title IIL
cases by section 301 (a) of PROMESA. See 48 U.S.C.§2161(2).

210503MmORDR_EL'LMAAmm~IEXPMOT A VERSION MAY 3,2021 6
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relief sought therein would result in what they deem inequitable treatment of their own claims

against PREPA.

Ripeness
The Court begins by addressing the Union Entities’ argument that the Motion is
unripe for adjudication. Ripeness “has roots In both the Article ITI case or controversy

requirement and m prudential considerations.” Reddyv. Foster, 845 F.3 d493,500 (1stCrr.

2017) (internal quotation marks and citation omitted). The doctrine “seeks to prevent the
adjudication of claims relating to contingent future events that may not occur as anticipated, or
indeed may notoccur atall” Id. (intemnal quotation marks and citation omitted). “[A] claim is
ripe only if the party bringing suit can show both that the issues raised are fit for judicial decision
at the time the suit is filed and that the party bringng suit will suffer hardship if ‘court

consideration’ is withheld.” Labor Relations Div. of Constr. Indus. of Mass., Inc.v. Healey, 844

F.3d 318,326 (1stCir. 2016) (citation omitted). “The burden to proveripeness is on the party
seeking jurisdiction.” 1d. (citation omitted).

In the Front-End Administrative Expense Opinion, this Court conchded that the
Govemnment Parties had met their burden of showing that the Front-End Administrative Expense
Motion was ripe for adjudication notwithstanding pending challenges to the Puerto Rico Energy
Burean’s (“PREB”) issuance of an Energy Compliance Certificate with respect to the T&D
Contract. LUMA Energy, 621 BR. at298. The Court reasoned that the T&D Contract was m
effect at the time the Front-End Administrative Expense Motion hadbeen filed, and the T&D
Contract’s terms required the Government Parties to seek the relief requested therein. 1d.

Although it was “possible that PREB’s decision could bereversed ata later date, that

210503 MEM ORDRELUMA ADMIN EXP Mot VERSION MAY 3,2021 7
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contingency [did] not render unripe a request for administrative eXpense priomty treatment for
amounts that are curren ntly accruing and payable under an operative contract.” Id. The Court
also determined that PREPA “would be harmed if the [Front-End Administrative Expense]
Motion were not adjudicated” prom omptly, because sucha delay ‘would trigger LUMA Energy’s
right to terminate the T&D Contract, which, if exercised, would indisputably hinder the
transformation of PREPA’s T&D System.” Id.

Here, the Motion is Tipe for judicial review for similar reasons. The
administrative expense treatment sought by the Government Parties pertams to obligations
arising undera binding contract under whichboth PREPA and LUMA Energy are currently
performing. That contract requires the Government Parties to seek administrative eXpense status
for the Interim Obligations as 2 preconditionto LUMA Energy’s performance of the O&M
Services, which is LUMA Energy’s central role under the T&D Contract and which will be
performedm furtherance ofa transformation of Puerto Rico’s power utility that is mandated
under Puerto Rico 1aw. The Motion is thus fit for review. Likewise, a failure 10 adjudicate the
Motion would harm PREPA by delaying, if not preventng, performance by LUMA Energy of
the O&M Services and create 2 severe impediment to PREPA’s transformation—2 “direct and

immediate dilemma” for PREPA. Sindicato Puertorriquefo de TrabajadoresVv Fortufio, 699

F3d1,9 (IstCi. 2012) (citation omitted); cf. L UMAEncrgz, 621 B.R.at298.

The Union Entities identify several reasons why, in their view, the validity of the
T&D Coniract 1s contingent on future ev ents, thereby rendering the Motion unripe. Their
arguments are unpersuasive. As the Government Parties point out, the First Circuit has made
clear that the “possibility of future mootness” is not the “type of contingency that would create 2

lack of ripeness.” Town of Barnstable v. O’ConnoL, 786 F.3d 130, 143 (1st Cir. 2015). It

210503 MBMORDRELUMAADMNEXPMOT VERSION MAY 3,2021 8
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follows that the mere potential future invalidity of the T&D Contract cannot serveas 2 basis to
conclude that the Motion is not currently fit for review. For this reason, the Union Entities
misplace their reliance on the pending challenges to PRER’s approval of the T&D Contract, any
unsatisfied conditions to the commencement of the Interim Period, any possible le gislative action
conceming the T&D Contract, and the Union Entities’ pendmg appeal of the Court’s Front-End
Administrative Expense Opimion, s bases for challenging the Motion’s ripeness.

Nor does the Union Entities’ pending appeal of the Front-End Administrative
Expense Opinion otherwise divest this Court of jurisdiction of the Motion. “The testfor
determining if 2 pending appeal divests 2 Jower court of jurisdiction s whether the subject matier
presented in the appealis so * closely related” to the issnes raised in the motion that the entry of

the order ‘impermissibly interfere[s]” with the appellant’s rights in its appeal.” Mission Product

Holdings, Inc. V. Schleicher & Stebbins Hotels. LL.C. (Inte 0Old Cold, LIC), 602 B.R 798,823

B.AP. 1st Cir. 2019) (quotingIn e ‘Whispering Pines ESfs.. Inc., 369 BR. 752, 759 (B-AP. 1st

Cir. 2007)), 2ff' 4, 976 F.3d 107 (st Cir. 2020). Here, althongh both the Front-End
Administrative Expense Motion and the Motion relate to the same coniract and turn on similar
legal principles, they seek administrative eXpense treatment for payments associated with
entirely different services: the Front-End Transition Services, onthe one hand, and the O&M-
Services performed during the Interim Period, on the other hand. Each motion requires an
independent assessment under section 503(b) of the Bankruptcy Code as 10 whether the amounts
in question qualify for administrative expense priority. Although the First Circuit’s raling will
undoubtedly address certain legal issues that are pertinent to the Motion, nothing about the

Court’s adjudication of the Motion now would affect in any way, much less impermissibly

-210503MaMORDRELT_MAAD1vm~IEXPM0T VERSION MAY 3,2021 9
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interfere with, the Union Entities’ rights in its appeal
Accordingly, the Court rejects the Union Entities’ arguments and concludes that

the Motion is ripe for adjudicabon

Section 503(BYAX A) of the Bankrupicy Code

The Court turns next to whether the Interim Obligations qualify as administrative
expenses under section 503(B)(1)(A) of the Bankruptcy Code. That section provides, in relevant
part, that “(a) [2]n entity maY - - - file a request for payment of an administrative expense” and,
“(b) [alfter notice and a hearing, there shall be allowed administrative exXpenses. - - including—
(1)(A) the actual, necessary costs and expenses of preserving the estate[.]” 11 U.S.C.A §503
(Westlaw through PL 117-1 1 with the exception of PL 116-283). Section 301(a) of PROMESA,
48 U.S.C. §2161(2), expressly incorporates section 507(2)(2) of the Bankruptcy Code, 11U.S.C
§ 507(a)(2)s which gives priority to administrative eXpenses that are allowed under section
503(b) of the Banktuptcy Code, and section 301(c)(5) of PROMESA provides that “[t]he term
«property of the estate’, whenusedn 2 section of [the Bankrupicy Code] made applicablem a
case under this subchapter by subsection (a), means Property of the debtor.” 48 US.CA.§
2161(c)5) (W estlaw through PL 117 -11 with the exception of PL.116-283). In the First Circuit,
s request for priority payment ofan administrative eXpense pursuant to Bankrupicy Code
§ 503(a) may quatifyif (1) the right to payment arose from a postpetition transaction with the
debtor estate, rather than from a prepetition transaction with the debtor, and (2) the considerafion

supporting the right to payment was beneficial to the estate of the debtor.” Woburm Ass0CS. V.

Kahn (Inre Hemingway Transp.. Inc.), 954 F.2d1,5 (1stCir. 1992) (citations omitted). “The

burden of proving entitlement to priority payment as an administrative eXpense . - - rests with the

210503 MEMORDRELUMAADWEXPMOT VERSION MAY 3,2021 10
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party requesting it” id. (citations omitted), and the Court has broad discretion in determining

whether to grant a request for such priority treatment, see Inre Jeans.com, 491 B.R. 16,23

(Bankr. D.P.R. 2013) (citation omitted).

As they did in opposition to the Front-Fnd Administrative Expense Motion
(relying on the same authorities), the Union Entities argue here that there can be no
administrative expense priority for the necessary costs and expenses of preserving 2 Title II
debtor because no bankruptcy estate exists in a Title I case. In the Front-End Administrative
Expense Opinion, the Court squarely rejected this argument and conchnded that the “text and
structure of PROMESA compel the conclusion that operating expenses are eligible for
administrative expense priority under section 503(b)(1)(A) of the Bankrupicy Code.” LUMA
Energy, 621 B.R. at299. No basis to depart fromthe Court’s prior ruling regarding this 1ssue
having been raised, the Court rejects the Union Entities’ arguments for the reasons set forthm
the Front-End Administrative Expense Opinion.

The Union Entities further argue that the Government Parties have failed to
demonstrate that the Interim Obligations are necessary co sts of preserving PREPA becaunse they
do not provide any benefits to PREPA orits creditors. The UCC makes a similar argument as to
the Termination Fee only. Inthe Front-End Administrative Expense Opimniorn, the Court
concluded that the Govcmmﬂnt Parties had “satisfied their burden of dcmonstratmg that the
Front-End Transition Obligations other than any Late Fees associated therewith . . . are, to the
extent incurred and payable under the T&D Contract, reasonable and necessary eXpenses of
preserving PREPA under section 503(b)(1)(A).” Id. at303. The primary rationale underlying
that conchsion was that the Government Parties had proffered sufficient evidence, through the

Declaration of Omar J. Marreroin Support of PREPA's Motion for Entry of an Order Allowing

210503 Menm OrD RE LUMA ADMIN EXP Mot VERSION MAY 3,2021 11
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Administrative Expense Claim for Compensation for Front-End Transition Services Under
Puerto Rico Transmission and Distribution System Operation and Maintenance Agreement with
LUMA Energy (Docket Entry No. 2053-2, the “Marrero Declaration”) “to support 2
determination by this Court that the Front-End Transition Service costs that are properly incurred

and payable under the T&D Contract will benefit PREPA.” LUMA Energy, 621 B.R. at 301.

The Court further observed that, “[i]n light of the restrictions on judicial authority and the scope
of PROMESA that are imposed by sections 303 and 305 of the statute, Oversight Board and
debtor consent are also relevant considerations.” Id.

Here, the Government Parties have satisfied their burden with respect any Interim
Obligations that ate actually incurred. They have proffered evidence of their determination that
the O&M Services will benefit PREPA by (1) transforming the T&D System into a “modern,
sustainable, reliable, efficient, cost-effective, and resilient electric system consistent with prudent
utility practices in order to increase electric service quality™; (i) enabling delivery of low-cost
electricity to ratepayers of Puerto Rico; (i) increasing T&D System resiiency and reliability;
(iv) deployingnew technologies; and (iv) “jmplementing industry best practices and operational
excellence through managerial continuity and long-term planning.” (Marrero Decl §12.)
Moreover, the Government Parties have, for purposes of this motion practice, adequately
supported their conclusion that LUMA Energy is well qualified to assist PREPA in
accomplishing these objectives. Ad. 11 13-14.)

The Union Entities contend that the Government Parties are WIOLE for numerous
reasons, primarily by attacking the propriety ofthe T&D Contractas a whole and its underlying
goals. For example, relymng heavily on the Declaration of Mr. Héctor Rosario-Herndndez in

Supportof SREAEE’ Objection 1o the Government Parties * Motion for Order Allowing

210503 MEMORDR.ELT_MAADWEXPMOT VERSION MAY 3,2021 12
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Administrative Expense Claim for Amounts 10 Be Paid to LUMA Energy by PREPA During
Interim Period Under Supplemental Agreement and the T&D Contract (Docket Entry No. 2437-
2, the “Rosario Declaration™), the Union Entities argue thatthe T&D Contract will mcrease
PREPA’s deficit, increase energy costs in Puerto Rico, jeopardize PREPA s receipt of federal
funds, and mvite conflicts of interest in connection with contract awards for capital jmprovement
projects. (See UTIER Obj. 99 84-98 (citing Rosario Decl 9910-12, 22-27,32,34,41)) Like
the arguments raised in their objection to the Front-End Administr ative Expense Motion,
however, the Union Entities’ grievances primarily implicate “energy policy and governmental
structural issues that are not pertinent to” the determination before the Court, LUMA Energy,
621 BR. at301,and are largely irrelevant to the more narrow question at issue here: whether the
Interim Obligations benefit PREPA. The Govemment Parties have made the reasonable
determination that they do and, as the Court has previously observed, «pROMESA affords the
Govemment Parties substantial discretion and autonomy n establishing government policy, and
expressly precludes the Court from interfering with such efforts.” Id. (citing 438 U.S.C. §§2163,
2165). Thus, even accepting as true the assertions made in the Rosario Declaration, the
differences in views expressed therein as to the merits of the T&D Contract and energy policy
issues are insufficient to overcome the Government Parties’ proffers as 1o pertinent matiers
actually considered, particularly in light of Government Parties’ role under PROMESA and their
consentto PREPA’S payment of the Interim Obligations.

The UCC contends that the Termination Fee component of the Interim
Obligations cannot qualify as an administrative eXpense becanse it is expressly characterized as
“liquidated damages” in the T&D Contracﬁ and that the Termination Fee isnotakin to typical

' break-up fees in the bankruptcy context, which are generally entitled to administrative expense

210503 MEMORDR.ELUMA.ADMINEXPMOT VERSION MAY 3,2021 13
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priority status becanse such fees are designcd to encourage bidders or creditors to participaie m
transactions and thus provide vahue to the estate. The UCC asserts that the Termination Feeis 2
true penalty and provides no tangible benefit to PREPA. Additionally, the UCC compares the
Termination Fee to the late fees that the Court previously found had not been shown to qualify
for administrative expense treatment, at Jeast at the time the Front-End Administrative Expense
Motion was filed.

The Court concludes that the Government Parties have met their burden of
demonstrating that the Termination Fee qualifies for administrative expense treatment. Asa
preliminary matier, the fact that the Government Parties agreed to the Termination Fee after the
bidding process was completed does not foreclose it from benefiting PREPA. Here, again
recognizing that Oversight Board and debtor consent are relevant considerations for purposes of
the Court’s section 503 (b)(1)(A) analysis in the Title III context—and that “PROMESA affords
the Government Parties substartial discretion and autonomy in establishing government policy,

and expressly preclndes the Court from interfering with such efforts,” LUMA Energy, 621 B.R

at 301—the Government Parties have made an adequate showing that inclusion of thc
Termination Fee provision to incentivize LUMA Energy to cOImENce the O&M Services during
PREPA’s Title ITI case was beneficial to PREPA in that it enabled the Government Parties to
commence a fundamental transformation of an integral companent of the Commonwealth’s
infrastructure before the Title I restructuring is accomplished, thereby furthering the interests of
not only PREPA butalso of the people of Puerto Rico who rely on its services. The Termination
fee was part of the overall economic package that the Oversight Board found beneficial to
PREPA because it it enabled PREPA’s transformation to be gin prior to confirmation. The Court

is persuaded that, unlike the liquidated damages provisions In cases cited by the UCC, which

210503 MmORDRELUMAADmEJ@MOT , VERSION MAY 3,2021 14
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were “not correlated to an actual transactional cost ot expense incurred by the ne gotiatmg
bidder,” In re Hupp Industries, Inc., 140 BR. 191, 196 (Bankr.N.D. Ohio 1992), the
| Termination Fee accounts for the financial and reputational risks assumed by TUMA Energy.,
which is actually engaged I work under the contract, associated with termination of the parties’
relationship earlier than anticipated. In being related to costs of services under the T&D
Contfract, the Termination Fee essentialty makes the pre-conﬁrmaﬁon services more expensive if
the parties do not carry out the full 15-year term of the contract; that is, the accrued Interim
Obligations including the Termination Fee will have been paid in aid of 2 short-term term project
beneficial to the debtor if the agreement is terminated prematurely, whereas the baseline contract
price assumes continuation of the mangem;ant throughout the contractterm. In benefiting the
estate by securing pre-conﬁrmaﬁon commencement of the transformation, the Supplemcntal
Agreement, including the Termination Fee, advances PREPA’s long-term pro spects and ’rhus. ;
benefits the debtor and its stakeholders. In this context, the Termination Fee provision is
reasonable. The UCC’s challenges 0 the Termination Fee provision are thereforeunavailing.
The UCC also objects +o what it characterizes as LUMA Energy’s «sonsent right”
over 2 PREPA plan of adjustment during the Interim Period. Because the Motion does not seek
approval of the T&D Contract oI Supplcmcntal Agreement in their entirety, that1ssue isnot
within the scope of 1ssues before the Court, and the UCC’s objection with respect to this aspect
of the arrangement 1s overruled. ‘Whitefish’s, Cobra’s, and Union Fntities’ arguments Ie garding
the effects that granting the Motion willhave on their individual interests are similatly irrelevant
1o the inquiry before the Court and, as such, are rejected for substantially the reasons set forthm

the Front-End Administrative EXpense Opinion. See LUMA Energy, 621 B.R. at 302-03.

210503 MEMORDRELIMAADWEXPMOT VERSIONMAYB,ZGZI 15
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ncludes that the Government Parties have satisfied their

Accordingly, the Courtco
curred are entitled to administrative

turden of showing that any Interim Obligations actally In

rity under section 503(b)(1)(A) of
e Government Parties’ alternative arguments as to why the Interim

the Bankruptcy Code. In light of this conclusion,

expense prio
the Courtneed not address th

entitled to administrative eXpense priority treatment.

Obligations are

CONCLUSION

For the foregoing reasons, the Motion 1s granted. This Memorandum Order
17-4780 andDocketEntryNo. 16241 in Case No.

resolves Docket Entry No. 7417 in Case No.

17-3283.

Dated: May 3, 2021
/s/ Laura Taylor Swaln

LAURA TAYLOR SWAIN
United States District Judge
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‘Puerte Rico Electrit: Poiwer- Autherity TUMA Encrgy; LLC

PO Buox 364267 644 Femandez Jimeos Ave,, Suite-301

San: Juan, Pocrto Rico 00936-4267 San Joiix, Pugrto Rico 00967

Aftention: Chief Executive Dfficer Aftention: President!CEOQ; Genesal Counsel.
Ladies.and Genflemen:

- 1 ol A

f‘D\xmcr"), the Pnsrto RLCD Pubhc-?mut:hﬂmnrshlps Auﬂmnty{é tmtnr")‘ LUMA ’Enc.tgy
1I.C. (*ManagementCo”): and LUMA Enerpy ServCo (“SetvCe" and, tngc&ct ywith. lvimnfge.nmxtct:az
*0 cmtor'") Capitalized terms used bt not defined. herein shall bave {he:mennings set forth i the
Suppl cmental Agreement.

Ty sicoordance with g express: ‘tepms of Section 1 7.1(e) of the: Supplemental Agrecment,. Administeatar
hercby. requests.an extension of the Tuterim Ecnod Terminnfion Paie to the dnfe en-which the: followang:
Service. Commencemenl*Data onditions shall have beet saﬁsﬁeﬂmwntved (1) the: Title I Exit shall.
have occurred; and (1 }the’I'iﬂbm Plan piid order of the Tille 11 Court:confirmisg sameg shafl be
geasonably acceptable to Opeiator.

By signing '.balow,ezmhof Admiinistator, Owner and Opérsator: otifirms its’ agrceme;n'ti to-the foregoing:
.extension-of the Tnteriim Pefiod Termiation Date.

i Respeotfully,
i PUERTD KICO PUBLIC- gmmrmmsmmomnsmmmmm
He- A7

'Nme E.font&ﬁé‘s‘ Ginhez

Title® ecutwe -Director

cer  Pucrio Rico Encrgy Buorean
268 Avenida, Mufioz Rivers.
Edificio World Plaza
Pise 7, Swite. 704
‘Hafo Rey, Pocrlo Rico'0R918
Astenfion: President
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ACKNOWLEDGED AND AGREED:

PUERT( RECO ELECTRICPOWER ADTHORITY

\71;{’@%

Narnﬁf Fernande A.G Gill-Ensefiat

Tifle Chairman
PREPA Governing Board

PageZ2of3
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£TIMA ENERGY SERVCO,LLC
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R COVERNMENT OF PUERTO RICO
£/ PUERTO RICO PUBUC—PR(VATE PARTNERSHPS AUTHORITY

CERTIFICATE AS TO RESOLUTION

1, JANICE V. ORTIZ VALENTIN, Assistant Secretary of the Board of Directors of the Puerto
Rico Public-Private Partnerships Authority (“Autthority”), DO HEREBY CERTIFY that attached hereto
is a true, correct and complete copy of Resolution 2022-60 which was duly adopted by the Board of
Directors of this Authority at 2 special meeting duly called and held on November 28, 2022, and continued
on"November 29, 2022 at which quorum was present and acting throughout. Said Resolution has not been
repealed, revoked, rescinded or amended, and is in full force and effect.

RESOLUTION 2022-60

TO AUTHORIZE AND APPROVE THE EXTENSION OF THE INTERIM
PERIOD TERMINATION DATE UNDER THE PUERTO RICO TRANSMISSION
AND DISTRIBUTION SYSTEM SUPPLEMENTAL TERMS AGREEMENT
(“SU'PPLEN[ENTAL AGREEMENT?”), DATED AS OF JUNE 22, 2022, BY AND
AMONG THE PUERTO RICO ELECTRIC POWER AUTHORITY (“PREPA”),
AS OWNER, THE PUERTO RICO PUBLIC-PRIVATE PARTNERSHIPS
AUTHORITY (“AUTHORITY”), AS ADMINISTRATOR, AND LUMA ENERGY,
LLC AND LUMA ENERGY SERVCO, LLC (COLLECTIVELY, «“LUMA”)

WHEREAS, pursuant to the provisions of ActNo. 29-2009, as amended, also known as the Public-
Private Parmerships Act (the “P3 Act”) and Act No. 120-2018, as amended (“Act 120”), on June 22, 2020,
PREPA, the Authority and DUMA executed (i) the Puerto Rico Transmission and Distribution System
Operation and Maintenance Agreement (the “O&M Agreement”), making LUMA responsible for providing
operation and maintenance services related to PREPA’s transmission and distribution system (“T&D
System™), and (i) 2 Supplemental Agreement, establishing certain special provisions applicable during an
interim period (the “Interim Period”) while PREPA’s debt restructuring process under Title I of the Puerto
Rico Oversight, Management and Econormic Stability Act is ongoing;

WHEREAS, LUMA began operations of the T&D System pursuant o the Supplemental
Agreement on June 1, 2021, with the Interim Period beginning on such date (the “Inferim Period
Termination Date”);

WHEREAS, Section 7.1 (a) of the Supplemental Agreement prbvides that the Supplemental
Agreement and the O&M Agreement shall automatically terminate without further action by LUMA, and
without need for a court decision or arbitral award confirming such termination, in the event that PREPA’s
debt restrcturing process has not concluded on or prior to eighteen (18) months after the Supplemental
Agreement Effective Date of June 1, 2021 (the “Interim Period Termination Date™); that is to say,
November 30, 2022;

WHEREAS, Section 7.1 (2) of the Supplemental Agreement also provides that the Interim Period
Termination Date may be extended, if requested by the Authority, by agreement between the “Parties”
(defined in the Supplemental Agreement as PREPA, LUMA and the Authority);

Roberto Sanchez Vilela (Minilias) Government Certer, De Diego Ave. Stop 22, San Juan, PR 00907 | PO Box 42001, San Juan, PR 00240-2001

64601
™ 7877222525 € info@p3.pr.gov & p.proov
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Resolution 2022-60
Page 2

WHEREAS, given that PREPA’s debt restrocturing process has not concluded and is not expected
to conclude by the nterim Period Termination Date, and in order to secur® contimuation of electricity
services to the residents of Puerto Rico, carry on with PREPA’s transformation, as envisioned by Act 120
and to comply with the requirements In PREPA’s Certified Fiscal Plan, the Axfhority requested to extend
the Interim Period Termination Date in accordance with Section 7.1 of the Supplemental Agreement (the

WHEREAS, the Authority is 2 counterparty to the Supplemental Agreement and, as such, must
execute the Extension along with PREPA and LUMA.

NOW, THEREFORE, BE IT RESOLVED by the Board of Directors of the Puerto Rico Public
Private Partnerships Authority, to authorize the Executive Director or his delegate, to enter into an extension
of the Supplemental Agreement’s Interim Period Termination Date, and to carry ouf any other action and
execute all such documents, notices, certificates or ipstriments necessary ot desirable to give effect to the
provisions of this Resohition, inchuding, but not Limited to, any documents, certificates or other instruments
related to the tax statts of the T&D System, such as the Supplemental Extension Certificate related to the

Useful Life Assessment, and any other such action 18 hereby awthorized and ratified-
This Resolution shall take effect jmmediately upon its adoption.

IN WITNESS WHEREOF, I bave hereunto set my hand and affixed the seal of the Puerto Rico
Public-Privaie Partnerships Authority, this 30% day of November, 2022.

JANICE V. ORTIZ VALENTIN
ASSISTANT SECRETARY
(SEAL)

64601 DB T
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Dayid A.Skeel, Ir.
ChHalr

BY ELECTRONIC MAIL

Novembcr 29, 2022

Mr. Fermin Fontanés Gomez
Executive Director
Puerto Rico Public-Private Partnerships Authority

Re: LUMA Supplemental Agreement Extension
Dear Mr. Fontaneés Gomez,

Tn accordance with the contract review policy of the Financial Oversight and Management Board
for Puerto Rico (“FOMB”) established pursuant to Qection 204(b)(2) of PROMESA, we have re-
viewed the proposed amendment to the Puerto Rico Transmission and Distribution (“T&D”) Sys-
tem Supplemental Terms Agreement dated as of June 1, 2021 (the “Supplemental Agreement”)
executed by, on the one hand, the Puerto Rico Public-Private Parterships Authority (the “P3A”),
as administrator, and the Puerto Rico Electric Power Authority (“PREPA”), as owner, and, on the
other hand, LUMA Servco, LLC and LUMA Energy Serveo, LLC (together, «] UMA™) (the “Pro-
posed Amendment”).

After reviewing the Proposed Amendment, the FOMB conchudes “Approved with Observations.”
Observations related to the Proposed Amendment are set forth in Appendix A attached hereto.

Our review is solely limited to compliance of the Proposed Amendment with Section 204(b)(2) of
PROMESA, which seeks to ensure proposed contracts promote market competition and are not
inconsistent with approved Fiscal Plans. For the avoidance of doubt, the review performed by the
FOMB does not cover 2 legal review of the contractual documentation ot the contracting process,
inchading without limitation: (i) compliance with contracting requirements under applicable laws,
rules, and regulations, both federal and local; and (ii) compliance with applicable 1aws, rules, and
regulations governing procurement activities, both federal and local.

In addition, the FOMB has not engaged I any due diligence or background check with respect 1o
the contracting parties nor whether the contracting parties comply with the requirements under the

PO Box 1920718 San Juan, PR 00819-2018; me-oversightboard.pr.gov; comments@promesa.gov
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M. Fermmin Fontanés GOmez
November 29, 2022
Page 2 of 2

applicable contract. Any material changes 10 the Proposed Amendment or the original confract
must be submitted t0 the FOMB for review and approval priox to execution.

This letter is delivered as of the date hereof and we reserve the right to provide additional obser-
vations and modify this letter based on information not available when the Teview was conducted.
In addition, during the course of our review, we may receive information which we may refer 0
the relevant aunthorities.

This letter is issued only to the P3A and solely with respect 0 the Proposed Amendment.
Sincerely,

Ty

Jaime A. El Koury
General Counsel

e e

PO Box 122018 san Juan, PR 00o512-2018; www,oversightboard.pr.g oV comments@promess4d ov
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APPENDIX A
(Page A-1)

PUERTO RICO PUBLIC-PRIVATE PARTNERSHIPS AUTHORITY/PUERTO RICO ELEC-
TRIC POWER AUTHORITY — LUMA ENERGY, LLC/LUMA ENERGY SERVCO, LLC

Fiscal Plan Ali ent

This review covers the proposed Amendment to the Supplemental Agreement executed by, on the
one hand, the P3A, as administrator, and PREPA, as OWDET; and, on the other hand, LUMA.

The Proposed Amendmernt arises from the Puerto cho Transmission and Distribution System Op-
eration and Maintenance Agreement dated as of Jmme 22, 2020 (the “O&M Agreement”) and the
Supplemental Agreement signed by the P3A, PREPA, and LUMA.

Pursuant to the Supplemental Agreement, as of June 1,2021, LUMA assumed interim operational
control of PREPA’s T&D System, in advance of the Service Commencement Date (as defined m
the O&M Agreement) and bas been providing operation and maintenance services since that time.
PREPA’s Title I exit and the confirmation of a Plan of Adjustment for PREPA that is reasonably
acceptable to LUMA are the only remaining conditions precedent to the occurrence of the Service
Commencement Date and LUMA’s 15-year term under the O&M Agreement. The Supplemental
Agreement was executed to allow LUMA to assume operational control of the T&D System before
PREPA exits Title TIL, and to give the FOMB and PREPA more time to obtain a favorable resolu-

tion of PREPA’s Title I case.

Pursuant to their respective terms, the O&M Agreement and the Supplemental Agreement will
expire on November 30,2022, unless the Supplemental Agreement 18 extended in accordance with
its terms. The Proposed Amendment extends the term of the Supplemental Agreement, pursuant
io its Section 7.1(2), tmtil the following Service Commencement Date Conditions (as defined
therein) are satisfied or waived: (i) PREPA’s Title T exit; and (if) LUMA’s acceptance of the
Title TII Court’s confirmation of PREPA’s Plan of Adjustment. Upon the occurrence of these
events, the Supplemental Agreement will permanently expire, and the Service Commencement
Date under the O&M Agreement shall occur.

Regarding Fiscal Plan compliance, we note that PREPA’s 2022 Certified Fiscal Plan (the “Fiscal
Plan”) hightights that Puerto Rico’s energy infrastructure and operations lag far behind national
standards due to decades of operational and financial mismanagement by PREPA. Consequcnﬂy,
the Fiscal Plan requires, 2mMong other things, that PREPA enter into and maintain operation and
maintenance contracts with private operators for both its generation assets and T&D System, such
as the O&M Agreement with LUMA.. Further, the O&M Agreement is the result of more than four
years of efforts by the P3A, the FOMB, and the Government of Puerto Rico 10 select a private
operator for the T&D System, implement the transaction, and transform PREPA’s T&D System
throngh a competitive process.

The FOMB is aware of the debate that has surrounded LUMA’s O&M Agreement since its exe-
cution, and how it has developed during LUMA’s operation. However, while customers and stake-
holders are entitled to continually demand improvements from its service providers, including
LUMA, we also note the poor state of the T&D System when LUMA took oOver. Decades of un-

derinvestment, deferred maintenance and lack of long-term planning resulted in one of the worst
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performing and least reliable energy gystems in the United States, with customers experiencing 8
times more outages than customers of median U.S. utilities, and such oufages lasting 10 times
longer than those experienced by customers of median U.S. utilities. Addressing these fundamental
deficiencies requires tme and cannot be reasonably expected to be fully corrected within just 18
months of operations.

In addition, while certain metrics, such as outage duration, are areas LUMA must be required to
improve, we note those areas where LUMA has achieved clear progress OVer the last 18 months,
such as lower outage frequency, lower call wait times, increased number of answered calls, -

rics suggest that, during its first 18 months, customers and employees bave seen their customer
service and workplace experience improved when compared 1o pre-LUMA statistics. Perhaps
more importantly, LUMA'’s greatest achievement has been its ability to exponentially accelerate
the integration of distributed renewable generation 1esources, more than doubling the number of
solar rooftop installations (from 25,820 in May 2021 to 59,1 68 in September 2022) and increasing
total rooftop renewable energy capacity by 78%. We also note that LUMA has shown to be better
equipped than PREPA to meet basic performance targets, as evidenced by the fact that, when com-
paring LUMA and PREPA’s performance between June 2021 and May 2022, the Puerto Rico
Energy Bureau (“PREB”) determined that LUMA was able to meet 84% of its baseline perfor-
mance targets, while PREPA only achieved 50% of its baseline performance targets.

Accordingly, an objective TEVIEW of LUMA’s performance oVer its first 18 months supports the
conclusion that extending the Supplemental Agreement 18 consistent with PREPA’s Fiscal Plan
and provides Puerto Rico’s residents and businesses with the best opportunity to achieve a reliable,
modem and affordable energy system.!

According to the P3A, the amount allocated for the Supplemental Agreement and the O&M
Agreement in PREPA s Fiscal Year 2023 Certified Budget is $121,785,000. As such, the amount
that will be spent from the Proposed Amendment’s effective date (December 1, 2022) until the
end of Fiscal Year 2023 will be $71,041,250. The P3A has confirmed that the Proposed
Amendment shall be payable from PREPA’s “Operator Service Fees” Certified Budget line item
under heading “D. Gridco — Operating and Maintenance Expenses.”

Therefore, the FOMB approves the Proposed Amendment. However, the P3A or PREPA
must submit a Fund Availability Certification in the format required by the FOMB’s con-
tract review policy.

In the event that the Proposed Amendment causes PREPA to exceed its Fiscal Year 2023 Certified
Budget, it must find savings in other areas to cover any overbudgeted amounts and request 2
reapportionment of any identified funds to the FOMB, in order to ensure compliance with the

same.

1 Nonetheless, we encourage the P3A and PREB fo continue to enbance their oversight of LUMA, establishing rational
expectations for T UMA’s perforrnance such that its customers can be well infarmed and their needs and expectations
can be reasonably met.
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The P3A is expected to inform the FOMB of any budgetary differences other than those specified
in Appendix A (Contract Submission Questionnaire) and to request 2 re-review of the Proposed
Amendment should any changes occur. :

This review was conducted on the basis of information submitted by the P3A. The FOMB has not
independently verified the information included in the submission. Should the FOMB become

aware of any inaccuracies or misrepresentations — whether intentional or not — it would re-
evaluate its assessment.

PO Box 192018 San Juam PR 0D919-2018; www.mversightbaard.pr.gov: comments@promesa.goy





